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Foreword
by The Right Honourable Tan Sri Tengkv Maimun Tuan Mat

Chief Justice of Malaysia

raige be to the Almighty for the honour of writing

this Foreword and presenting the Malaysian

Judiciary Yearbook 2018 at the beginning of my
tenure as Chief Justice,

As in the previcus yvears, the vearbook showcases
a complete overview of the significant events and
activities of the Judiciary for the vear: judges’
elevations, appointments and retirements, judicial
training courses organised by the Judicial Academy,
the 52" Annual Meeting of the Council of Judges and
several important civil and criminal cases as well as a
comprehensive statistical analvsis of the performance
of the Malaysian Courts. I am delighted to note that
these numbers show that judicial innovations and
techneological innovations have indesd led to significant

improvement to the performance of a judical system.

This vearbook has several Special Features, There 18
one on the Former Lord Presidents or Chief Justices of
Malayeia from 1963 to the present which includes 1n
this vear's edition an inspiring story of Tun Mohamed
Suffian Mohamed Hashim, Malaysia's Fourth Lerd
President of the Federal Court, There 1s also A Judge's
IMusinegs by Tan Sri Dato’ Mohamad Axiff Md, Yusof,
the retired Court of Appeal judge who 1s the current
Epeaker of the Dewan Rakyat of the Malaysian
Parliament.

Selected for publication in this vearbook are several
legal articles written by sitting Judges and a judicial
officer on diversified areas of current interests such
as Justice and Integrity, An Overview of the Insurers’
Liakality to Third Parties. Capital Markets, Technclogy
and the Demands on the Legal System and Rights of
Transgender,
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2018 saw the retirement of my predecessor, Tun Raus
Shanf followed by myv immediate predecessor, Tan
Er1 Richard Malanjum. I take this ocpportunity to
express my utmost grafitude to them for thewr dyvnamie
leadershipsin continuing the Sixth ChiefJustice, Tun
Zaki Tun Azmi's transformation of the Malavsian
Justice syetem for the benefit of the public and country.

The Judiciary Calendar of 2018 started with the
Opemng of the Legal Yearin Perunsular Malaysia and
in Sabah and Sarawak but with a different approach
and format. It was called the 'Opening of the Judicial
Year 2018, The then Chief Justice. Tun Eaus Shanf
in his ocpening speech emphasised that the focus of
the year was on enhancing access to justice through
judicial transformations on seven major arsas, inter
alia. creating a reliable, fair and efficient justice
syvaterm, bullding public confidence and respect through
continuing professionalism and making judicial process
responsive, effsctive. faster, better and easier,

Inline with the judicial transformation commitments,
Malaysian Judements FPortal was set up through the
signing of a Memecrandum of Understanding between
the Malaysian Judiciary and the ASEAIT Legal
Information Centre represented by the University of
Malava. The release of the portal will not only enhance
public accessibility to reported Malaysian Judgments,
buf 1t will alse improve and raise the gquality and
standards of Malavsian written judgments which now
may be read and referred to by all. from anywhere
around the werld.

His successor and myimmediate predecessor, Tan 8
Richard Malanjum continued to fulfill and perform the
judicial transformation commitments for the year by
intreducing and implementing several technological
innovahions such as e-review where the preliminary
case management of a particular case filed 1n court
will be done online and e-ballot where a system wnll
randamnly choose Judges to forrm panels at the Federal
Court, Apart from that, he also implemented the
Queue Management Svstern at the Palace of Justice,
Putrajaya, video conferencing svstem in Peninsular
Malaysia and the expansion of e-Lelong (e-Auction)
Swvetem for immovable property to three new locations,
namely the High Court of Temerloh (Pahang), the High

viil

Court of Ipch (Perak) and the High Court of Taiping
(Peral),

Tan 811 Richard Malanjum also introduced a new
management system on the empaneling of Federal
Court Judges to hear Federal Court cases 1n order to
avold any perception of bias particularly in high-profile
court cases, Under the new management svstem, cases
of public interest will be heard by a panel of seven or
nine Judges: comprising the four Office Eearers 1.e. the
ChiefJustice, the President of the Court of Appeal. the
Chief Judge of Malaya, the Chief Judge of Sabah and
Barawak and the remaining three or five Judges are to
be selected through balloting, Other appeal cases will
be heard by a panel of five and chaired by one of the
four Office Bearers whilst the remaining four Judges
will alsc be selectad through balloting. Applications
for Leave to Appeal will be heard by a panel of three
Judges, selected through balloting and subject to
avallability and senicrity. Additionally, appeal cases
from Sabah and Sarawak to the Court of Appeal and
Faderal Court will be heard by a panel comprising at
least one judge from Sabah and Sarawalk,

On the inifiative of Tan 811 Richard Malanjum. with the
support of United INations Development Programme
(UNDP), an International Framework for Court
Excellence (IFCE) Warkshop was held in October 2018
to discuss the strategic direction for cemprehensive
judicial reform 1n Malavsia. The Weorkshop 1dentified
the areas necessary for reform of the justice sector.
Among the key areas to be improved are court
leadership and management, court planmng and
pelicies. court resocurces (human material and
finance). court proceedings and procedures, client
needs and satisfaction. affordable and accessible
court services. and public trust and confldence.

2018 has been achallenging but vet arewarding yvear.
I am pleased to report that the Malaysian Judiciary
continues its commibtment to improve effective access
to justice for all whilst discharging its primary role
of uphelding the rule of law and dispensing justice,
1Mo doubt, the achievernents and success would not
be possible without the commutment and cooperation
fram the Attorney-General's Chambers, the Malaysian
Ear and all other stakeholders, The late HEH Sultan



Azlan Shah shared the same sentiment 1n his visionary
speech more than 20 vears ago, in 1897, where HRH
saud;

‘Efforts must constantly be made fo speed
up the disposition of cases. Litigants have
the legitimate expectations fo not only a
just resolidion of their affairs but also an
expediious resolution. It 1s the responstbiliy
of latwyers, be they members of the Bar, or the
legal and judicial service, to help meet this
expectation of society’

HRH Sultan Azlan Shah

The New Millennium: Challenges and
Responsibilities, Universiti Kebangsaan
Malaysia Bangi, Belangor,

23 August 1987

I would like to take the opportunty to extend my
appreciation to all Judges, judicial officers and staff
of the courts in Malavsia for all the efforts and hard
work dene in discharging their respective duties, I
apprecate their diligence and dedication to achieve the
best possible result towards the excellent performance
of the Judiciary. I am grateful to Justice Wong Chee
Lin. Judicial Commissioner Ahmad Fairuz Zainol
Abidin and Mdm. Arvleen Ramly for contributing an
article each for this edition. I would also extend my
gratitude to Tan Sr1 Date’ Mohamad Aviff Md. Yusof
for his willingness to share his personal insights on
both law and life. Wy thanks alsc extended to Dato’
Bri Latifah Haji Mohd Tahar for an article on the
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remarkable achievements of the Judiciaryin 2018 and
to Justice Abdul Rahman Sebli, for his magnificent
sketch of the cover,

Finally, I warmly commend the Editoral Committes
for their considerable and untining efforts in producing
the vearbock. led by Justice Idius Harun who took
over the responsibility from Tan 811 Zainun Al upon
her retirement. together with his team of Judges,
Justice Alizatul Khair Osman Khairuddin, Justice
Mohd Zawawi Salleh, Justice Abang Iskandar Abang
Hashim, Justice Abdul Rahman Sebli, Justice Hasnah
Dato Mohammed Hashim, Justice Ehodzariah Bujang,
Justice Azizah Haji INawawl and thelr supporting
officers Mr. Mohd Sabri Othman, Mdm. Ilham Abd
Kader. Mdm. INormastura Ayub, Mdm. Arleen
Ramly, Mdm, Fatimah Rubi'ah All, Mdm, Suzarika
Sahak Mdm. INoor Shahidah Saharom. Mdm. Parvin
Hameedah IMNatchiar, Mdm. Rafiah Yusof, Mdm. IMNg
Siew Wee, Mr. Muhammad MNoor Firdaus Rosli, Mdm,
Morkamilah Aziz, Mr. Abdullah Siddig Mohd IMNasir,
Dr, Irane Isabelo. Mdm Chang Lisia, Mr, Shazali
Dato Hidavat Shanff. Mdm, Fazira Azlina Mcohd Rofl,
Mdm, Aishah Ameerah Che Johan, Mdm, Siti Nabilah
Abd Rashid, Mdm, Ainna Sherina Saipolamin, Mr,
Ahmad Afig Hasan and Mr, Saifullah Qamar Qamar
Siddigque Bhatti,

I wish all of you. a pleasant reading of the Yearbook!

Tan Sri Tengku Maimun Tuan Mat
Chief Justice of Malaysia

IX
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Preface

by Justice Idrus Harun
Judge of the Federal Court,
Editor, the Malaysian Judiciary Yearbook 2018

t 1z ime to recapitulate on ancther eventful and

absorbing vear for the judiciary that saw more

glgnificantirtiatives undertalken. accomplishiments
attained and landmark decisions proncunced by the
courts, The publication of the Malavsian Judicliary
Yearbook 2018 therefore chronicles a continued and
sustained coverage as well as important insights on
progress achieved and innovations carried cut by the
courts, reports on significant events, a comprehensive
statistical analysis of registered, disposal and pending
cases indicating the overall performance at all levels
of our judicial hierarchy,

It gives me great pleasure to introduce this annual
publication of the Yearbook, although admittedly it
comes on at a point when a brand new vear inching
just around the corner, But, as the old adage savs,
it is better late than never, for the explicable delay

is inevitable due to unavoidable circumstances. The
Editorial Comrmttes embarked on the publication work
for the Yearbook only in July 2019 when we had our
first meeting and through sheer hardwork and effort
by members and officers, 1t 1s a relief that we manage
to accomplish our work with the 1ssue finallyv seeing
the light of day at this point of fime:

The year began with an important event of the
Opening of the Judicial Year 2018 with Enhancing
Access To Justice Through Judicial Transformaticn
as its pivetal theme. On that auspicicus occcasion, the
Chief Justice 1n his speech emphasised on the neesd to
provide an enhanced access to justice through judicial
transformation in certain major areas and courts’
achieverments, Thereafter, the judiciary wasted no
time in continuing to perform its core constitutional
function exercising its judicial power to dispense

Xl
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justice at varicusg levels of the courts which saw
severallandmark decisions being made. At intervals,
the exercise of this function was interspersed with
various judicial training programmes aumed at
continuing professional development conducted for
Judges realising the need that knowledge sharing
and capacity buldingis a cornerstone of the effective
and competent judiciary. INeedless to say, there 1s a
clear necessity to commmonly share our knowledge.
experience and expertise as well as cultivate a
dynamic information among Judges,

This issue of the Yearbook encapsulates the reports
on all the abovementioned activities. performance
of functions, programmes, judicial decisions and
achievements. In addition to the above we devote
three chapters on articles contributed by Judges
and judicial officers, special features focusing on life
and times of well-known former judicial figurss such
ag former Lords President and Judges. This time
around in thig edition, the series provides a feature
on our fourth Lord President, Tun Mohamed Suffian
Mohamed Hashim and A Judges Musing which
congists of a reflection and thought derived firom an
interview by our editorial team with the Spealker of
the Dewan Ralevat of the Malaysian Parliament, Tan
gri Date’ Mohamad Ariff Md Yusof There are four
insightful articles written by none other than the
Chief Justice herself, Justice Wong Chee Lin, Judicial
Commissioner Ahmad Fairuz Zaincl Abidin and Mdm.
Arleen Ramly highlighting very interesting areas of
law such as justice and integrity. insurance, capital
market in Malaysia and the mght of transgender.

Moving on, the Editerial Committes would ke to pay
tribute to Tan Sr1 Zainun Al who retired on & Cetober
2018 for her able stewardship of the previous Editorial
Committes, brilliant ideas and immense contributions
to the previous editions of the Yearbook since its
inception. We must emphasise that her excellent
service and contributions arve greatly appreciated and
recognised for its true valus. Her contmbutions will
always be remembered.

Xil

The stunmingcover sketch for this publication depicting
the beautiful facade of the court house in Kuching,
Sarawak 1z the product of excellent work of Justice
Abdul Rahman Sebll who once again demcnstrated
his pure talent when he volunteered to draw the cover
sketch gratis. We are immensely indebted and would
like to record our special thanks to Justice Abdul
REahman Sebli for his meaningful contribution,

Words cannot express our feelings, nor our thanks to
the Chief Justice. The primarydebt 1 owed to the Chief
Justice. whois unstintingin her support of our efforts,
We would savin this regard that such support. as well
as her continued faith and trust in the editorial team
to work and ultimately publish the Yearbook. despite
our immense workload on the bench and hawving to fit
in our commitment te this publication very narrowly
armidst very limited time. had indeed spurred us to
work tirelessly which in the end became a welcame
reality with the publicaticon of this edition.

On a final note. I am extremely grateful and
appreciative of the great efforts made by my sister and
brother Judges whe are the members of the Editorial
Commuttee and the officers who callectively formed the
editorial team (and whose names have been singled
out for special mention by the Chief Justice in her
foreword to this publication) My sincere gratitude goes
to the editorial teamn for their work and the pursuit
of excellence both in work and prefessionalism which
had undoubtedly given us an environment in which we
could complete such a work despite our heavy worklead

and time constraint.

We are however conscious of the deficiencies in the efforts
and will stmve to further improve in the next edition
go that the Yearbook will be an indispensable socuice
of infermation on the judiciary and continue to offer

insightful arficles 1n various interesting areas of law.

Thanlk you.

Justice Idrus Harun
Editor
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The centre of attraction and outstanding front view of the Palace of Justice
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CHAPTER 1

THE OPENING OF THE LEGAL YEAR 2018
AND THE 52" ANNUAL MEETING OF THE
COUNCIL OF JUDGES
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THE OPENING OF THE LEGAL YEAR 2018
PENINSULAR MALAYSIA
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The setting up of the stage resembles that of the proceseding in open court. Seen in thas picture — Judgss of the
Federal Court at the top and a line up of Registrars of the superior courts

The opening of the legal vear on 12 January 2018
marked a different appreach and format. Called the
‘Opening of the Judicial Year 2018", the ceremony saw
the then Chief Justice Tun Raus Sharmf (CeJ) as the sdle
speaker compared to the previous practice of having
speeches from the Attorney-General s Chambers (AGO)
as well as the Malaysian Bar,

Speaking in the opening ceremony, the CJ
emphasised that the focus for the vear 2018 was on

“enhancing access to justice through judiecial
transformation”™. This means providing timely
hearings, supported by efficient administration,
leading tojust and effective results —2ll at areascnable
cost. It also meang changing of judicial culture and
attitude through an adoption of an effective and
efficient allocation and use of judicial time as well as
a proactive approach in case management,



The transformation and the achievement

The CJ hughlighted that the Judiciary transformation

programme centred and simed at seven major areas,

namely

(1) creatingareliable, fair and efficient justice system;

(1) 1mproving accessibility to justice by making the
courts user friendly;

(111) building public confidence and respect through
continuing professionalism,

(iv) harnessing ICT;

(v) improving infrastructure and capacityv building;

(vi) making the judicial process responsive, effective,
faster, better and easier; and

{vii) imparting legal education to the general public,

The backlogreduction programme had been remarkably
successful as was reported by the World Bank
Feport dated August 2011. The courts: mght from
the subordinate courts up to the superior courts,
had achieved commendable success and excellent
performance 1n eliminating backlog cases. In line with
the judicial transformation programime; continuous
supervisicn and review of magstrates’ and Judges’
performance 1s maintained in order to ensure an
efficient and impartial administration of Jjustice.

For the vear 2018 and cnwards. various initiatives
that had been taken previously at the domestic and
international level will confinue. Domestically, this
includes an expansion 1n phases of a specialised court
for sexual crimes against children to other states.
Currently, such specialised court was established and
basged onlyin Putrajaya and presided by an experienced
Sessions Judge. Parallel with such establishment, a
Special Operating Procedure for sexual offences against
children was formulated and launched,

The second phase of e-Filing within the e-Courts
svstem was launched at 20 court locations across
Pemnsular Malaysia for both criminal and civil cases,
The svstem was linked to other agencies such as Royal
Malaysia Police, Insoclvency Department, INational
Registration Department and the Land Office. An
online auction syvstem called "e-Lelong” was also
introduced and launched 1n the Kuantan High Court
1n ensuring sreater transparencyin the auctioning of
real estate, The system would be expanded to other
states as well.

THE MALAYSIAN JUDICIARY
YEARBOOK 2018

Continuing judicial traiming and education was also
emphasised, A Judicial Academy was established
under the aegms of the Judicial Appointments
Commissicn focusing on the training of Judeges, This
was done through varous approaches such as ‘Judges
training Judges as well as formal courses on different
gubjects. Collaboration with other agencies such as the
Kuala Lumpur Regonal Centre for Avbitration, the
TS Embassy and the US Department of Justice had
also been undertaken, Fublication of the Yearbook
and the Journal of the Malaysian Judiciary annually
was one of the continued advancement.

At theinternational level, the Judiciary had engaged
and participated in the Council of ASEAIN Chief
Justices (CAGT), in which Malaysian Judiciary was
entrusted with spearheading a working group on
the ‘Service of Civil Processes’ within ASEADN and
leading the Case Management and Court Technology
Working Committee, The Judiciary had also
actively participated in ASEAIT Intsrgovernmental
Cemmission of Human REights (AICHR), Association
of Asian Constituticnal Courts and Equivalent
Institutions (AACC) and World Conference on
Constitutional Justice (WCC).

The policies and further initiatives

In respect of disposal of cases, the policy taken for the
vear 2018 was to dispose of pre-2017 cases within the
1% half of the vear. Postponement and adjournment
of trial to be only in extracrdinary circumstances and
to be avoided at all costs. The Judges were reqguirad
to play a proactive role in case management. Use of
technolegy 1n the adrmimstration of justice was to be
strengthened with continued collaboration with other
keew stakeholders.

Inregard tostructural inttiative, the Judiciary planned
to increase the number of IT experts in all courts
througheout the country. The e-Court Finance Phase
2 for cashless transaction would also beintroduced in
2018, This invelves cnline payments through Financing
Process Exchange (FPX) and Electrorme Fund Transfer
(EFT). Further, a special court dealing with human
trafficking cases would be established in 2018 as well,
Twao new court complexes would be ready by Warch
2018, that 1s the Kota Kinabalu Cowrt Complex and
Tapah Magstrates’ Court.
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In the exercise of its role to dispense justice, the CJ
reiterated that the worlking relationship and good
cooperation with all stakeholders particularly the
Bar and the Attorney-General's Chambers must be
maintained and enhanced.

The hopes

While acknowledging that Judges are not infallible, the
] emphasised that criticism of court judgment mustbe
responsibly. constructively and respectfully exercized.
He hoped that everymember of the community end the
lawyers especially, to be temperate in thelr reaction
and to exercise restraint, circumspection and plain
good manners prior to making unwarranted criticism
and remarks against the judiciary in public debates
and digcussions.

In respect to the standard and quality of judgments,
the CJ noted that one cannot expect quality judgments
from the Judges when the Judges are saddled with poor
astandard of advocacy and sub-standard submissions and
research. This aspect must be addressed by the Bar as

Chief Justice Tun Eaus Sharf delivening his speech

- -

a2

the standard and gquality of judgements deliversd by the
courts 1s very much dependent on the works and ressarch
by the counsel. Likewise. an independent, skallful, well-
educated, cooperative and dedicated legal profession
is impartant in their service to the commumnity and in
protecting the fundamental values of justice system.

The concluding remark

Finally. the CJ reaffirmed that Judicial Independence
is the cardinal rule in the doctrine of separation of
powers. Hence, it was to be reminded that it is not the
function of the judiciary to meddle in matters which
are properly within the responsibility of the Executive
or the Legislature, Similarly, it is expected that the
Executive and the Legislature not to meddle in matters
which are within the realm of the Judiciary. The
Judiciary 1s cammitted to 1ts mission in maintaining
an independent and competent judicial system which
upholde the Rule of Law, safeguards the rights and
freedom of the individual and commands domestic and
international confidence,
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Procession of Judges into the hall at Putrajaya Internabonal Convention Centre. Seen in this picturs —
Justice Richard Malanjum. Justice Ahmad Haj Maarop and Justice Zulkefli Ahmad Makinudin
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FProcession of Judges into the hall at Futrajaya International Convention Centre. Seen in this picture
— Justice Ehodzanah Bujang, Justice Yech Wee Siam, Justice Buraya Othman and Justice Harmindar
Bingh Dhaliwal
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Procession of Judges into the hall at Futrajaya International Convention Centre. Been 1n this pucture —
Justice Gunalan Mumandy, Justice Abu Bakar Jais, Justics Mohd Zaln Abdul Wahab and
Jugtice Azizah Nawaw

The front-side visw of the ceremony inside the hall at Putrajaya Internationel Convention Centre
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Justice Ahmad Haji Maarop, Justice Zulkefli Ahmad Makinudin and Justce Richard Malanjum
visiting the exhibition

Sitting (L-E) Justice Richard Malanjum (37), Chief Justice Tun Raus Bharif (8'%), Justice Zulkefli Ahmad
Makinudin (11%) and Justice Ahmad Haji Maarop (13") taking photograph with delegates
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THE OPENING OF THE LEGAL YEAR 2018 AT MIRI,
SARAWAK

On 19January 2018, M Courts once again hosted
the Opening of the Legal Year of Sabah and Sarawak
with the theme “Jusfice in Diversity’. Members of the
Judiciaryand the legal fraternity comprising High Court
Judges. Judicial Commissionere. and legal officers as
well aslawyers tock part in the procession to mark the
atart of the Legal Year for Sabah and Sarawal.

Leading the congregation in the 1.2km procession
from Pullman Hotel, WMiri Waterfront to the IVin Court
Complex was the then Chief Justice of Malaysia, Tun
Raus Sharf Alsc present was then Court of Appeal
President, Justice Zulkefh Ahmad Malkinudin, the then
Chief Judge of Malaya, Justice Ahmad Haji Maarop
and the then Chief Judge of Sabah and Sarawak,
Justice Richard Malanjum. Also participating in the
procession were the then Attornev-General Tan Sr1
Mohamed Apandi All, and local dignitaries including
Plasau Assemblyman Datuk Sebastian Ting and i
City's Mayor, Adam Y,

During the open court ceremony. Justice Richard
Malanjum in His Lordship's speech gave a reminder
on the need for a speedy disposal of cases and on the
clearance of the backlog of cases az follows:

"On the policies for the rnext 12 months
may I inviie vou all to read carefully the
speech delivered by The Right Honourable
Tun Raus Sharif during the Cpening of the
Judicial Year 2018 in Putrajayva last week.
One itmportant message conveved by Tun
Rausisthat any application for adjournment
must pass the test of 'the rarest of rare case,
In short, it iz only given in two stuations,
death and near death! Meanwhile, I just
heard. hopejully i 1s not a fake news, that all
Judges and Judicial Officers in Sabah and
Sarawak have solemniy pledged to complete
their pre 2017 cases by September this vear,
This would mean by that month all cases in
Sabah and Sarawak would be disposed of
within the prescribed timelines. "

10

IIr. Ranbir Singh Sangha. the President of Advocates
Assoalation of Sarawak, 1n hie speech alse echoed the
game senfiment on the need for an expeditious disposal
of cases and drew attention to the steps implemented
by courts which had benefited the lawvers in both
states.He said.

“Tn the pasi quiie a number of steps have
been taken to tmprove the efficiency of the
case management syvstem. e-filing. vortex.
the use of witness statemenis in both civil
and criminal matiers, e-review and video
conferencing facilities t hroughout Sarawak.
This was done here under the leadership
of His Lordship, the Chief Judge of Sabah
and Sarawak, It has resulted in subsiantial
costs savings for the Advocates and their
clients in term of reduction of travel costs for
mentioning cases and time spent travelling
to and from courts.”

Meanwhile, the President of Sabah Law Society,
IIr. Brenndon Keith Sch 1n his speech highlighted a
husterical event for legal practificnersin Sabah. He saad,

"The most significant eveni jor the body or
practitioners last vear was the coming inio
force of The Advocates Ordinance (Sabah)
Amendmernt Act 2016 on Ist July 2017 after
having been passed by Parliament in lale
2016, As a result, the advccates in Sabah
are now self-regulated by the jformation of
a statutory body called "The Sabah Law
Society’ with mandatory membership for all
practising advccates in the State of Sabah,
This institution has a legislated role in the
admission discipline and the conduct of all
legal practitioners.’

Other activities held as part of the three-dav celebration
was a workshop titled “Legal Practise from the
Fergpective of a Judicial Wind", an elementary courss
on Representation of Children in Malaysia as wellas a
IMational Symposium on Islamic Banking and Finance,
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Members of the Judidary and members of the Bar gather for the opening ceremony
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The Chief dustice led the procession of Judges, Judiaal Commussioners, judimal and legal officers and
legal practtioners at the Opening of the Legal Year 2018 1n Min, Barawak
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Judges and stakeholders at the Opening of the Legal Year 2018 Partimpante of the procession which took place from Pullmnan
Hotel to the M Court Complex
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THE 52¥° ANNUAL MEETING OF THE
COUNCIL OF JUDGES

The 52 Annuzal Meeting of Council of Judges was
held from 1-2 May 2018 at the Le Memdien Hotel,
Kuala Lumpur. The Annual Meeting of the Council
of Judges was convened pursuant to section 17A (1)
of the Courts of Judicature Act 19684, The meeting
attended by Judges of the Federal Cowrt, the Court of
Appeal and the High Cowrts 1n Malavsia provided an
opportunity for Judges not only to interact but also to
share and discuss currentlegal 1ssues pertaining to the
adrinistration of justice.

In the opering address. Chief Justice Tun Eaus Shanf
emphagised on the unportarnce of access to justice and
the importance of having an efficient administration
of justice which is just and affordable to evervone.
The Chief Justice also reminded the judges of the
importance in upholding the rule of law and instilling
the public's confidence in the Judiciary,

The meeting continued with a talk cn Emerging Issues
on International Taxation conducted by the Deputy Chief
Executive Officer (Policy) for the Inland Revenue Board.
Datuk MNoor Azian Abdul Harmid. She explained. among
others, on the current landscape of taxation where in
the era of digital economy, Tax payers, particularly
international and multinational carporations, structure
thewr businessesin such a way that thewr profits would be
moved to countries where they would be taxed at lower
rates and expenses would be relieved at a higher rate.
She also explained the steps and cooperative measures
that are being taken by countries and various agencies
in addressing these issues,

On the second day of the meeting two forums were held.
The first forum was on the discussion on the Law of
Defamation chaired by Justice Azahar Mohamed with
Jugtice Abdul Rahman Sebli and Judicial Comrmssioner
Falzah Jamaludin as the panel members. The panellists
discussed the purpese of having a specific arsa of the
law 1n dealing with defamation to protect a person's
reputation. The evalution of the law of defamation from
the common law to the application by the NMalaysian
courts as well as the proper tests and defences that
ought to apply were also discussed.

The second forum was on medico legal dispute
moaoderated by Justice Vernon Ong Lam Hiat with
Justice Rohana Yusuf and Judicial Comrmissioner
Daryll 8C Goon as panel members, The panellists
discussed the established principles of law governing
medical negligence cases including the test and the

principles applicable in awarding damages.

The highlight of the two days conference was the Gala
Dinrner on the last night of the conference. The Gala
Dinner was also the farewell dinner for retining Judgess
from the Federal Court. Court of Appeal and High
Courts. Among them were Justice Zainun All, Justice
Hasan Lah, Justice Aziah All and Justice Jeffrey Tan
Kok Wha,

The final day of the meeting involved a session for
discussion on current 1gsues and problams affecting the
administration of justice. In his closing remarks the
Chief Justice expressed his satisfaction of the active
participation of all the Judges.
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Chief Justice Tun Raus Bharif delivering his opening speech at the 582 Annual Mesting
of the Council of Judges

—

MESYUARAT MAJLIS
I-IAIC[M—HAI{IM_ MATLAYSIA
KALI KE-52 TAHUN 2018

The Chief Justics of Malaysia with the President of the Court of Appeal, the GhlefJudga aof
Malaya and the Chief Judge of Sabah and Sarawal
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Justice Azahar Mohamed moderating the forum with the panellists Justice Abdul Eahman Bebh
and Judicial Commissioner Faizah Jamaludin
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Medico Legal Forum

Justice Vernon Ong Lam Fiat (middle) as the moderator while Justice Rohana Yusof (1eft) and
Judicial Commssioner Darryl 80 Goon (right) as panellists

PERSIDANGAN TAHUNAN
MAJLIS HAKIM-HAKIM MALAYSIA

The Chief Justice. Preadent of the Court of Appeal. Chief Judge of Malaya and Chief Judge of Sabah and
Sarawak with fellow Federal Court Judges

L-R: Justice Mohd Zawawi Sallsh, Justice Echana Yusuf, Justice Ahzatul KEharr Osman Khairuddin, Justice
Azahar Mohamed, Justice Ramly Ay, Justice Zainun Al Justice Zulkeflh Ahmad Makinudin, Chief Justice
Tun Eaus Bhanf Justice Ahmad Haji Maarop, Justice Richard Malanjum, Justice Abu Samah INordin,
Justice Balia Yusof Wahi Justice Aziah Al Justice Jeffrey Tan Fok Wah and Justice David Wong Dak Wah
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Judges and Judimal Commissioners who started thewr judgeship at the High Court in Sabah and Earawak

L-R: Judicial Commissioner Ismail Brahim. Justice Eavinthran M. Paramaguru, Judicial Commissioner
Bexter Agas Michael, Justice Mairin Idang @ Martin, Justice Yew Jen ¥ie, Justice Wurchaya Hap Arshad,
Justice Ehodzamah Bujang, Jushce Bupang Lian, Judicial Commussioner Celestina Stusl Galid. Justios
Dr. Alvwa Haji Abdul Wahab, Judigal Commissioner Dr. Lim Hock Leng and
Judiaal Commesioner Dean Wayne Daly

L.E: Justice Harmindar Singh Dhaliwal, Justice Wong Ehian Keong, Judicial Commissioner Azmi Abdullah,
Justice Mohd Azman Husin, Judicial Commassioner Eoslan Abu Bakar, Justice Hashim Hamzah and Justice
Che Mohd Ruzima Ghazali during the 52nd Annual Meeting of the Counal of Judges Gala Dinner
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THE FEDERAL COURT
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BRIEF STATEMENT ON THE FEDERAL COURT

4

Chief Justice Tan Sri Richard Malanjum
(11 July 2018 to 12 April 2019)

Introduction

The wvear 2018 has been eventful in many respects.
While it saw the retirement of Justice Tun Raus Shamf
as Chief Justice of the Federal Court of Malaysia, 2018
also marks the vear in which Justice Tan Sri Richard
Malanjum wag elevated to the same position as his
SUCCessnr,

During Justice Tun Raus Shanfs terrmn as Chief Justice
1in 2017, the Federal Court had further improved its
rate of disposal of cases. This was made possible by
his introduction of the timehne concept 1n 2017 which
advocated a strict adherence 1n timely disposal of cases,
It hasg effectively aided in the disposal of pre-2015
registered cases by the end of 2018,

22

Justice Tan Sr1 Richard Malanjum, in His Lordship
malden speech as Chief Justice. introduced the
collective lead ership concept:

"The concept of collective leadership will be
implemented, in which Judges holding up
the top four posts are equally empowerad
to decide on important matters of policy
and to participate in the management of
the judiciary. As opposed to a hierarchical
structure. this approach of collective
or shaved leadership allows authority
and accountability to be more broadly
digtmbuted among the top four Judges,
and creates an environiment that facilitates
multi-directional and more transparent
communication,”

Justice Tan 811 Richard Malanjum alse outlined threes
changes to the Malaysian Judiciary. that have since
been implementad. which were aimed to improve
the delivery system of the Federal Court Firstly. the
auto-balloting system. a canputenised method of panel
selectlon, was designed to dispel any suggestion ofbias
in the assignment of cases 1n the Fedsral Court.

The ground rules set up in the gystem are all panel
members are chosen through ballot, except for the Chief
Justice. President of the Court of Appeal, Chief Judge
of Malaya and Chief Judge of Sabah and Sarawak in
consfitutional or public interest cases. Constitutional
cases will be heard by a panel of © Federal Court judges
composed of the Chief Justice. President of the Court
of Appeal, Chief Judge of Malaya and Chief Judge of
Sabah and Sarawak togsther with & other members,
Meanwhile. public interest cases will be heard by
a panel of 7 members comprising the Chief Justice,
President of the Court of Appeal, Chief Judge of Malayva
and Chief Judge of Sabah and Sarawak with 3 other
membears,

Other appeals will generally be heard by a panel of
5 members and leave applications will be heard by a
panel of 3 members, The panel will be presided by cne
of the most senior Judges amongst the 5 (or 3) members



and appeals from cases originating from East Malaysia
tothe Federal Court will be heard by a panel consishing
of at least one East Malavsian judge,

Second, Justice Tan Sri Richard Malanjum had also
introduced an online case management system named
e-Keview systern. Since the implementation of e-Review,
lawyers are neo longer required to physically attend case
management sessione at the court premises, and can
instead manage their cases online, Thirdly, lawyers are
now able to maks use of their idle time while waiting

for their cases to be heard because of his introduction
of the Queue Management Evstem (GIVIS),

In 2018, the Federal Cowrt also saw the refirement of
saveral other members of the bench namely Justice
Zulkefli Ahmad Makinudin, the erstwhile President
of the Court of Appeal, Justice Abu Samah INordin,
Justice Hasan Lah, Justice Zainun All, Justice Aziah
All and Justice Dr, Frasad Sandosham Abraham,
Justice Jeffrey Tan Kok Wah also completed his term
as an additional Federal Court judge in 2018, Together
with Justice Tun Raus Sharif, they had served the
Federal Court with unstinting dedication for which
great appreciation 1s most deserving,

The vear 2018 has also seen the elsvation of Justice
David Wong Dak Wah. Justice Rohana Yusuf, Justice
Mchd Zawawl Salleh, Justice Tengku Maimun Tuan
Mat, Justice Abang Iskandar Abang Hashim, Justice
Idrus Harun and Justice INallini Pathmanathan to the
apexcourt bench. In the same vear. Justice Ahmad Haji
IMaarop was elevated as the President of the Court of
Appeal. Justice Zaharah Ibrahim was elevated as the
Chief Judge of Malaya. thereby malung her Ladyvship
the second woman to cocupy that post after Justice S1f1
INeorma Yaakob in 2005,

Coneclusion

The success that was achieved in the Federal Court in
2018 1n discharging its functions could not have been
made possible without the cocperation of the judicial
officers, supporting staff and the numercus stakeholders
within the judicial system. Such continuous and
gyvmbilotic effort can only propel the Federal Courtin its
guest to achieve success 1n its delivery syetem towards
realising the desired global standard.

B
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JUDGES OF THE FEDERAL COURT

Justice Tun Raus Shaf

Justice Zulkefli Ahmad Makinudin
Justice Ahmad Haji Maarop
Justice Richard Malanjum

Justice Hasan Lah

Justice Zainun Ali

Justice Abu Samah MNordin

Justice Ramly Al

Justice Azahar Mchamed

.Justice Zaharah Ibrahim

. Justice Balia Yusof Wahi

. Justice Aziah Al

. Justice Jeffirev Tan Kok Wah
14,
15,
18,
. Justice Rohana Yusuf
18,
19,
20,
21,
22,

Justice Prasad Sandosham Abraham
Justice Alizatul Fhair Osman Khairuddin
Justice David Woeng Dak Wah

Justice Mchd Zawawi Salleh

Justice Tengku MMaimun Tuan MMat
Justice Abang Iskandar Abang Hashim
Justice Idrus Harun

Justice Nallimi Pathmanathan
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PERFORMANCE OF THE FEDERAL COURT
IN THE YEAR 2018

The core business of the Federal Court has always
been to dispose of cases at arate which will supersede
the number of registered cases, 1n the perenmnial effort
to reduce or eliminate the backlog of cazes. Below are
the graphs exhibiting the registration and disposal of
the various tvpes of cases that were dealt within 2018
by the Federal Court. By way of random 1llustration,
1t 18 noted that the disposal of criminal cases 1in 2018
by the Federal Court 1z at 144.08% as per GRAPH D

There are three main categories of cases in the Fedearal
Court, namely civil appeals, criminal appeals and lesave

applications for civil appeals. Cther matters include
civil and criminal references., criminal applications and
cases where the Federal Court exercises 1ts original
jurisdiction pursuant to Article 128(1) of the Federal
Constitution.

In 2018, atotal of 1,208 cases were disposed of against
1.18% cases that were registered. The percentage of
disposal against regmstration 1z 102%, The overall
performance of the Federal Courtin 2018 can be seen
in Graph A below,

GRAPHA
NUMBER OF CASES REGISTERED AND DISPOSED OF IN 2018

2,000
1,600
1,200
W = =N i
200
400
0
m DISPOSAL
m REGISTRATION
W BALANCE LAST MONTH
MONTHS lan- | Feb- | Mar- | Apr- | May- | Jun- | Jul- | Aug- | Sep- | Oct- | Nov- | Dec- | Jan-
18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 19
BALANCELAST 961 | 902 | 884 | 828 | 837 | 863 | 867 | 837 | 890 | 897 | 893 | 903 | 933
MONTH
REGISTRATION 70 | 92 | 111 | 139 | 121 | 63 | 81 | 135 | 67 | 118 | 110 | 75
DISPOSAL 129 | 120 | 167 | 130 | 95 | s8 | 111 | 73 | 69 | 122 | 100 | 45
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GRAPH B
LEAVE APPLICATIONS IN 2018
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING

400
200
0
m DISPOSAL
m REGISTRATION
W BALANCE LAST MONTH
MONTHS lan- | Feb- | Mar- | Apr- | May- | Jun- | Jul- | Aug- | Sep- | Oct- | Nov- | Dec- | Jan-
18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 18 | 19
BALANCE LAST 395 | 380 | 377 | 361 | 391 | 411 | 410 | 387 | 428 | 423 | 394 | 397 | a1
MONTH
REGISTRATION 35 | so | 67 | o8 | 7a | a1 | 35 | 83 | 28 | 48 | 60 | 33
DISPOSAL 50 | 53 | 83 | 68 | 54 | 33 | 67 | a2 | 33 | 77 | 57 | 10

The regstration for leave applications showed an increase of 3.2% from 621 1n 2017 to 652 in 2018, As shown
in Graph B above. the total number of leave applications pending is 411 cases at the end of 2018. The disposal
rate of leave applications against the casss registered 1s 97.5%,
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GRAPH C
CIVIL APPEALS IN 2018
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING
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MONTHS Jlan- | Feb- | Mar- | Apr- | May- | Jun- | Jul- | Aug- | Sep- | Oct- | Nov- | Dec- | lan-
18 18 18 18 18 18 18 18 18 18 18 18 19
PALANGELAET 205 196 190 186 189 192 191 185 200 206 216 218 228
MONTH
REGISTRATION 6 9 12 16 16 4 12 24 12 26 20 18
DISPOSAL 15 15 16 13 13 5 18 9 6 16 18 8

For civil appeals, the registration showed a reduction of 16.6% from 204 in 2017 to 1751in 2018, As shown in
Graph C above, the total of civil appeals pending 15 228 at the end of 2018, The disposal rate of civil appeals
against the cases regstered 18 86.85%.
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GRAPH D
CRIMINAL APPEALS IN 2018
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING
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MONTHS Jan- | Feb- | Mar- | Apr- | May- | Jun- | Jul | Aug- | Sep- | Oct= | Nov- | Dec- | Jan-
18 18 18 18 18 18 18 18 18 18 18 18 19
RALANCE LAST 296 262 255 240 221 222 218 222 225 214 216 214 212
MONTH
REGISTRATION 12 17 20 14 22 7 19 17 12 20 16 10
DISPOSAL 45 24 35 33 21 12 13 14 23 18 18 12

For criminal appeals, the registration showed a reduction of 13.4% from 211 1n 2017 to 186 1n 2018, 268 cases
were disposed of. leaving a balance of 212 cases pending at the end of 2018, As shown in Graph D above, the
disposal rate of criminal appeals against the cases registered is 144.08%,
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GRAPH E
HABEAS CORPUS APPEALS IN 2018
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING
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18 18 18 18 18 18 18 18 18 18 18 18 19
BALANCE LAST
MONTH 53 16 14 27 29 31 32 32 28 37 1 43 13
REGISTRATION 7 11 1 11 9 i} 10 2 13 14 9 10
DISPOSAL 14 13 28 9 7 5 10 6 4 10 7 5

For habeas corpus appeals, there were 113 appesals registerad in 2018, 118 appeals were disposed of, leaving
a balance of 48 appeals at the end of 2018, As shown in Graph E above, the disposal rate of the habeas corpus
appeals against the cases registered 15 104. 4%,
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GRAPHF
ORIGINAL JURISDICTION/CIVIL REFERENCE/CRIMINAL
REFERENCE/CRIMINAL APPLICATIONS IN 2018
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING
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MONTHS Jan- | Feb- | Mar- | Apr- | May- | Jun- Jul- | Aug- | Sep- | Oct- | Mov- | Dec- | Jan-
18 18 18 18 18 18 18 18 18 18 18 18 19
BALANCE LAST
MONTH 12 18 18 14 7 7 9 11 18 17 26 31 34
REGISTRATION 10 5 1 0 0 5 5 9 2 10 5 4
DISPOSAL 4 5 5 7 0 3 3 2 3 1 0 1

For other matters comprising original junisdiction, civil reference. criminal reference and criminal application,
review application (civil and criminal), a total of 56 cases were registered 1n 2018, 34 cases were disposed of,

leaving a balance of 34 cases at the end of 2018,
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THE COURT OF APPEAL
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The Court of Appeal, since its inception in 1994,
continues to be a critical component in the
administration of justice 1n Malaysia, The Court of
Appeal exercises purely appellate jurisdiction. Being
an intermediary between the Federal Court and the
High Courts, it filters the appeals that emanate from
the High Court and it acts as the final court for the
appeals that ormginate from the subordinate courts, 1.2,
the Bessions Court and the Magistrates' Court,

The number of appeals filed and registered 1z increasing
annually. vet the statistics show that the Court of
Appeal had performed remarkably well in 2018 1n
terms of disposal. Thisis but for the hard work and the
relentless efforts by the Judges of the Cowrt of Appeal.
the Registrar and her team. as well as the support staff,

1n ensuring the efficient and timely disposal of the cases.

32

For Ciwvil Appeal, a total of 4203 cases were registered
in the Court of Appeal in 2018, This 15 a significant
increase compared to 3839 cases registered1in 2017 A
total of 3023 cazes from 2017 were brought forward, At
the end of December 2018, 3900 cases were disposed of
leaving a balance of 3326 cases,

Ag for Criminal Appeals, a total of 1343 cases were
registered at the Court of Appeal 1n 2018 It 1s an
increase compared to the 1232 cases which were
registerad in 2017, A total of 975 cases from 2017 were
brought forward. At the end of December 2018, 986
cases were disposed of, leaving abalance of 1322 cases,

I am also happy to report that for the vear 2018, the
Court of Appeal had continued its effort in disposing
of the cases within the stipulated fimeline. 71.4%
appeals from the specialized courts, namely the INew
Commercial Court ITCC), New Civil Court (INCwC),
Intellectual Court (IF), Muamalat Court (IWLTA),
Admiralty Court and Construction Court were disposed
of within six (8) months of registration.

With regard to the Criminal Appeals involving
Governiment Servants (Codes 06A and 08E), they were
disposed of within the rmine (2) month fimeline.

For the leave applications, I am happy to report that
they are all "current” and are being disposed of within
three (3) months from the date of registration,

It is alsc heartening to note that for the vear 2018,
Judges of the Court of Appeal had written and produced
a total of 480 reported grounds of judgment, of which,
294 grounds were in respect of civil appeals and 188
grounds wers in respect of criminal appeals.

There were also changes to the composition of the Court
of Appeal' s Bench due to retirement and slevation.
Justice Zakaria Sam retired. while seven Judges of the
Court of Appeal were elevated to the Federal Court.
namelvJustice David Wong Dak Wah, Justice Rohana
Yusuf Justice Mohd Zawawi Salleh. Justice Tengku
Marnun Tuan Mat. Justice Abang Iskandar Abang

Hashim, Justice Idrus Harun and Justice INallim



Pathmanathan. My sincere appreciation and gratitude
to all of them, for thewr contributions and support and
I wish all of them, the very best,

I welcome Justice Stephen Chung Hian Guan, Justice
Hamipah Farkullah, Justice Kamaludin Md Said,
Justice Lau Bee Lan, Justice Mohamad Zabidin Mohd
Diah, Justice Yew Jen Kie, Justice INor Bee Ariffin,
and Justice Has Zanah Mehat to the Court of Appeal.
I congratulate them for their new appellate careers
and surely, their diverse background and previcus
experience on the bench of the High Court will be
invaluahble to the Court of Appeal.

On 15 Cctober 2018, the Court of Appeal implemented
the e-Eeview Swvetem. This time and cost-effective’
syvstem 1s an online forum within the =-Court system
which enables judicial cfficers and legal representatives
in the cases flled in the Court of Appeal, to conduct
case managament via exchanging of written messages
without having to attend court, This system allows
parties to case manage with the Registrars onlins in a
timely fashion without incurring any additional cost.
Once the MNotice of Appeal 15 filed via Electronic Filing
Svatem (EFE) and accepted by the Cowrt of Appeal s
Fegistry, a notification of the first e-Review together
with an e-Review Form will be autormatically sent to
the filer, Under the svetern, the first e-Review date is
fized witlun 45 daye of the acceptance of the INotice of
Appeal by the Registry,

In 2018, the Rules of the Court of Appeal 1994 wers
amended. The amendments include the following:

(1) Amendment to Rule 17 of the Rules of the Court
of Appeal 1994 (which deals with entry of appeal)
doing away with the lodgment of the sum of
RIM1.000 payment as security for costs of the
appeal. Instead. the amendment prowvides that the
Court of Appeal may. on the application by the
respondent, 1n any case where it thinks fit, order
for security for costs to be given.

1) Amendment to Rule 18 of the Rules of the Court
of Appeal 1994 (which deals with Memorandum

THE MALAYSIAN JUDICIARY
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of Appeal) where new sub-rule 7B was 1nserted
for expeditious hearings, In keeping with the
judiciary's stand that justice should be expeditiously
dispensed. with the amendment, the Court may
now order appeals to proceed in the Court of
Appeal everi when the notes of the hearnng, written
judgment, grounds of decision or agreed notes of
judgment as prepared by the parties and approved
by the Judge. are not available. The amendment
should result in a shorter lapse of ime between the

ledgments and hearing of appeals.

111) The insertion of new Rule 28B, which enables
parties tofile an application to review the decisions
refusing leave to appeal Previously, no such
provision was avallable. The new provisions apply
only to appeals where the Court of Appeal is the
apex court,

(1v) Amendment to Second Schedule to the Rules of the
Court of Appeal 12994 by which court fees for filing

are reviged and updated.

As a parting note. I congratulate myv predecessor
Justice Zulkefll Ahmad Maldnudin for his contribution
in continuing the excellent task helming the Couwrt of
Appeal.

As we look back, 2018 had been a produchive year for
the Court of Appeal. This would not be possible without
the support and cooperation from the Honourable
Attorney General and the officers of his Chambers,
the members of the Malaysian Bar, the Advocates
Assoclation of Sarawak and the Sabah Law Society. 1n
maintaining a professional and good relationship with
the Court of Appeal. We look forward to maintaining

such a relationship in vears to come,
I wish evervone the bestin 2019,
Thank vou.

Justice Ahmad Haji Maarop
President of the Court Appeal
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Courtroom of the Court of Appeal
(Thers are sxx Court of Appeal courtrooms located on the first and second floors. Palace of Justice)
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PERFORMANCE OF THE COURT OF APPEAL
IN THE YEAR 2018

In the Court of Appeal. the civil appeals are divided
into two main categories - the Interlocutory Matters
Appeals (IM) and the Full Trmal Civil Appeals (FT). The
FT Appeals are divided into five subcategaries namely,
the INew Commercial Court Appeals (NCC), Iew Civil
Court Appeals (INCv ), Intellectual Property Appeals
(IPCV), Muamalat Appeals. Adrmralty Appeals and
Construction Court Appeals.

For criminal appeals, the Court of Appeal deals with
appeals in cases which emanate from the High Court
in the exsrcise of its original jurisdiction, before final
appeals 1n the Federal Court. It acte as the final court
for cases which criginated from the subordinate courts.
l.e. the Sessions Court and the Mamstrates' Courts.

In addition. the Court of Appeal also hears applhications
for leave to appeal to the Court of Appeal. in civil
and eriminal cases, which mostly, are cases from the
subordinate courts.

Ag at January 2018, there were 3998 civil and criminal
appeals which were brought forward from 2017, The
vear ended with 4648 appeals, out of which 7687 were
pre-2018 appeals while the rem=ining 3881 were
appeals registered 1n 2018,

The overall performance of the Court of Appeal in 2018

as can be ssen 1n Graph A:

GRAPH A
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Interlocutory Matters Appeals

A total of 384 Interlocutory Matters Appeals were
registered in 2018 in addition to 206 appeals which
were brought forward from the previous vear, By the
end of 2018, 363 appeals were disposed of leaving 227
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appeals on the pending list. Out of this figure, only
17 were pre-2018 appeals which are expected to be
disposed of by the firet quarter of 2019, The figure of the
Interlocutory Matters Appeals registered, disposed of
and pending for the year 201818 as shownin Graph B,
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GRAPH B

INTERLOCUTORY MATTERS APPEALS IN 2018
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Full Trial Civil Appeals

TET cases were digposed of, leaving 618 caszes on the
In 2018, a total of 714 Full Trial Appeals were list. Out of these 85 cases were pre-2018 appeals. The
registered in addition to the existing 661 cases brought  performance in relation to Full Trial Appeals is as
forward from the previous vear By 31 December 2018,  shown in Graph C.

GRAPHC

FULL TRIAL CIVIL APPEALSIN 2018
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New Commercial Court Appeals 48] appeals on the pending hist. Out of this flgure,
T3 cases are pre-2018 cases,

1. The year 2018 started with 321 appeals brought
forward from the previous year. A total of 606 2. Thenumber of INCC Appealsregistered, disposed of
appedls were registered 1n 2018, 506 appeals were and pendingin 2018 1= shown in GRAPH D below;
disposed of by the end of the year, leaving behind

GRAPHD

NEW COMMERCIAL COURTS APPEALS IN 2018
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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New Civil Court Appeals end of the year. leaving a balance of 1725 cases, out of

which, 273 appeals were pre-2018 appeals.
2157 New Civil Court Appeals (ITCvC Appeals) were
registered in 2018 1558 appeals werebrought forward  The number of registered. disposed of and pending
from 2017, Out of these. 1990 were disposed of by the INCvC appeals in 2018 can be seen in GRAPH E.
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GRAPHE
NEW CIVIL COURTS APPEALS IN 2018
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Muamalat Appeals

60 Muamalat Appeals were registered in 2018 in
addition to 47 appeals brought forward from the
previcus vear. A total of 58 appeals were disposad of,

leaving a balance of 49 appeals pending before the
Court of Appeal, Onlyv 8 out of these 49 appeals are
pre-2018 appeals, The number of registered, disposed
of and pending Muamalat Appealsin 2018 can be seen
in GRAPHF,

GRAPH F
MUAMALAT APPEALS IN 2018
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Intellectual Property Appeals

There were 28 Intellectual Property Appeals (IP
Appeals) brought forward to 2018, G3 appeals were
regstered 1n 2018, Out of these appeals, 34 appeals

were disposed of, Out of 57 appeals which remained on
the list, only 7 were pre-2018 appeals. These figures
are ag shown in Graph G, below:;

GRAPH G:

INTELLECTUAL PROPERTY APPEALSIN 2018
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Admiralty Appeals

In 2018, 6 Admiralty Appeals were registered, 1n
addifion to the exmsting 7 appeals brought forward fram
2017, 10 appeals were disposed of, leaving a balance
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of 3 appeals all of which were registered 1n 2018, The
performance 1s as illustrated in Graph H at the next
page:
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GRAPHH

ADMIRALTY APPEALS IN 2018
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Construction Court Appeals

213 Construction Court Appeals were registered in
2018 and 124 appeals were brought forward from 2017,
182 appeals were disposed of leaving a balance of 158
appeals, All pre-2018 appeals were disposed of except
for 1 appeal.

The Construction Court Appeals are adjudicated in a
special courtroom. eguipped with the latest technology
and this had been made a reality with the assistance
from the Construction Industry Development Board
(CIDB). The performarnce of the Construction Court
Appeals are as shown in GRAPH I below:

GRAPHI

CONSTRUCTION COURTS APPEALSIN 2018
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Leave Application

In 2018 there were 593 Leave Applications registered.
in addition to 229 leave applications which were
brought forward from the previous year. A total of 235

Leave Applications were disposed of. leaving a balance
of 358 applications.

The number of registered. disposed of and pending
Leave Applications in 2018 can be seenin GRAPH 1.

GRAPH J

LEAVE TO APPEALIN 2018
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Criminal Appeals

A total of 1343 criminal appeals were registered in
2018, compared to 1232 appeals registered in the
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wvear 2017, There were 875 appeals brought forward
fram 2017. 986 appeals were disposed of. leaving 1322
appeals pending as 1llustrated in GRAPH K.
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GRAPH K

CRIMINAL APPEALS IN 2018
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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THE HIGH COURTS
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THE HIGH COURT IN MALAYA

The High Court in Malaya performes its functions
through 79 courts throughout Peninsular Malaysia.

presided over by 768 Judges and Judicial Commissioners.
In2018. atotal of 5 203 criminal cases were registered
in the various courts of the High Court in Malava and
5,691 cases were disposed of. For civil cases, a total of
48 546 cases were registered and 42,008 cases were
disposed of,

As for the Subordinate Courts, there are 145 Sessions
Courts and 173 Magistrates' Courts in Peninsular
Malaysia. presided over by 138 Bessions Cowrt Judges
and 143 Magistrates respectively.

A total of 47,727 criminal cases were registered in

all the Sessions Cowrts in Peninsular Malaysia and
47 950 cases were disposed of. As forcivil cases, a total
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of 43,5697 cases were registered and 43,007 cases were
dizposed of.

Apart from those cases, 4 5789 eriminal applications anid
applications for execution in civil cases were registered
in the Sessions Courts throughout Perunsular Malaysia
and 4.656 of such cases were digposed of in 2018,

Atotal of 191,582 criminal cases were registered in the
Magistrates Courts throughout Perinsular Malayvsia,
180,111 cases were disposed of in 2018,

218,044 civil cases were registered 1n the Magistrates'
Courts and 227,901 cases were disposed of in 2018,

In addition. 1,619,802 departmental and traffic
summonses as well as applicafions for execution in
civil cases were registered in the Magistrates” Courts
throughout Peninsular Malaysiain 2018, and 1.655.088
of such cases were disposed of last vear.

I need to make it clear that some of the cases disposed
of in 2018 were cases registered in 2017 and earlier,
The detailed statistics are as per Appendix A,

I wish to put on record my personal appreciation to the
Judges, Judicial Cormrmussioners and judicial officers for
their hard weork in 2018 and hope for a better cutput
for 2019,

The year 2018 witnessed the retirement of several
Judges of the High Court in Malaya and Judicial
Officers of the Subordinate Courts in Peninsular
MMalaysia, Last vear we bid farewell to High Court
Judges, Justice Sit1 Mariah Haji Ahmad, Justics
Samsudin Hasgan. Justice Hue Siew Kheng, Justice
Amelia Tee Hong Geok Abdullah and Justice Mohd
Azman Husin, We also bid farewell to Sessions Court
Judges: Mdm, Tan Hool Leng, Vv, Zainal L. Salleh,
My, Allaudeen Ismail. Mr, Amernudin Ahmad. Mdm,
Vijavalakshmi Muthusamy and Mr. Mohd Yusoff
Yunus. I take this opportunity to thank them for the
services they rendered to the Judiciary and the country,
and wish them a happy and healthy refirement.

On a happier note, 2018 alsc witnessed the elevation
of six Judges of the High Court in Malaya to the



Court of Appeal, namely Justice Hanipah Farnlkullah,
Justice Kamaludin Md Said, Justice Lau Bes Lan,
Justice Mohamad Zabidin Mohd Diah, Justice INor
Bee Arifin and Justice Has Zanah Mehat. I would like
to congratulate them on their appeintment and I am
certain that their vast experience will be invaluable to
the Court of Appeal,

In light of the retirements and elevations. we have had
to deal with a number of vacancies 1n various Courts
in the High Court in Malaya and the Sessions Court.
We hope to have several of the vacancies filled soon.

Meanwhile. we have tried our level best to redeploy
Judges. Judicial Commissioners and judicial officers
tofillin several of the vacancies to ensure that judicial
performances 1s not adverssly affected, During this
sxerciss, ws took the opportunity to move Judges and
Judicial Commissioners who have beenin onelocation
for several years to another location, Judges who
had been dealing for substantial pericd of time with
criminal cases were moved to courts dealing with civil
cases, and Judges who had been dealing with mostly
civil cases were moved te the courts dealing with
criminal cases. This move hopefully will give Judges
and Judicial Commissioners experience in dealing with
more areas of law,

Ancther challenge that we had to deal with was the
registration of high preflile cases in the Criminal
Division in Fuala Lumpur., which necessitated the
establishment of two additional criminal courts. These
two courts are now presided over by Judges relocated
from other locations,

In respect of the Subordinate Courts, we have been
assessing the manpower needs of the various Sessions
and Magistrates’ Courts in Peninsular Malayvsia with
the objective of determmining whether, in a particular
location, instead of having a Magistrate and a Sessions
Court Judge, itis more cost effective that that location
18 served by a single Sessions Court Judge to deal with
both Sessions Court as well as Magistrates Court
cases, This has alreadybeen done in Huala Kubu Baru,
Selangor,

When we tall about the perfarmance of the Judiciary,
court infrastructure cannot be overlooked, Last vear,
one court bullding was completed and handed over to
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us, namely, the Tapah Magstrates Court, which began
operating from 27 July 2018,

In order to facilitats case management we embarked
on the e-Review Svatem. The e-Eeview Evstemn 18 the
initiative of the Right Honourable Chief Justice. In
this system. the preliminary case management of
a particular case filed in court will be done online.
Thie will reduce the necessity of lawyers coming to
court In person to attend case management. For a
gtart. the e-Rewiew Systemn has been implemented 1n
the Commercial Division of the High Court in Kuala
Lumpur on a trial basis and has been in operation.
I am pleased to report that we have received a very
positive feedback, Hence, we are planning to expand
the e-Review System to other locations,

We are also hoping to implement video-conferencing
for case management and the hearing of same types of
applications. Facilities have already been set up in the
Kuala Lumpur, Shah Alam and Penang Court Camnplexes,

Inview of the number of courts in Peminsular Malaysia,
the ManasingJudge svstern was introduced some nine
vears ago to assist the Chief Judge of Malava in the
administration and management of courts in several
locations, This systemn 1s continuing., In addition,
again on the imtiative of the Right Honourable Chief
Justice, one Judge in each High Court location was
appointed last vear as Supervising Judge to act as a
resource person for officers and staffin that location.
They are encouraged to conduct in-house trainming on
a regular basis for the officers and staff on legal and
adrministrative matters,

The review and improvement of systems and pclicies
in the High Court in Malaya and the Subordinate
Courts in Peninsular Malaysia are ongoing and we are
constantlyvlearning including from other jursdictions,
with the ohiective of providing an efficient and effective
delivery system for the adnunistration of justice,

Let us all prayand hope that the vear 2019 brings about
further advancement in the admimstration of justice
as we strive to deliver our veryhbest in discharging cur
judicial functions.

Justice Zaharah Ibrahim
Chief Judge of Malaya
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JUDGES OF THE HIGH COURT IN MALAYA

Justice Su Geok Yiam

Justice Eit1 Mariah Ahmad
Justice Abdul Halim Aman
Justice Zulkifli Bakar

Justice Mchd Azman Husin
Juatice Mohd Soflan Abd Razalk
Justice Ghazali Cha

Justice Rosnaini Saub

Justice Ahmad Zaidi Ibrahim

. Justice Mariana Yahya

s Justice Azman Abdullah

. Justice Mohd Yazid Mustafa

. Justice Zainal Azman Ab Azz

. Justice Halijah Abbas

. Justice Akhtar Tahir

. Justice Hue Sisw Kheng

7. Justice Amelia Tee Hong Geck Abdullah
. Justice Hadhariah Syed Ismail

. Justice INik Hasmat INik Mohamad
. Justice Bee Wee Chun

. Justice Samsudin Hassan

. Justice Lee Swee Seng

. Justice Ahmad INasfy Yasin

. Justhice Rosilah Yop
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. Justice Hashim Hamzah

. Justice Azzah Nawaw!

.Justice Vazeer Alam Mydin Meera

. Justice Sit1 Khadijah € Hassan Badjenid
. Justice Mohd Zali Abdul Wahab

0. Justice 8. INantha Balan E 8. Meoorthy
.Justice Abu Bakar Jais

. Justice Che Mohd Ruzima Ghazali

. Justice Azimah Omar

. Justice Gunalan Muniandy
.Justice Lim Chong Fong

. Justice Mordin Hassan

7. Justice Azmi Aviffin

. Justice INeorin Badaruddin

. Justin Collin Lawrsnce Sequerah

. Justice Azizul Azmi Adnan

. Justice Mohamed Zaini Mazlan

. Justice Mohd Nazlan Mohd Ghazali
.Justice 8.M. Homathy Suppiah

. Justice Ab Harim Ab Rahman

. Justice Wong ian Kheong

. Juetice Ahmad Bache

7. Justice Dr, Cheoo Hah Sing

. Justice Mohd Firuz Jaffril
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JUDICIAL COMMISSIONERS OF THE HIGH COURT IN MALAYA

Judicial Commissioner Rozana All Yusoff
Judicial Commissioner Abu Bakar Katar

Judicial Cormmissioner Roslan Abu Bakar
Judicial Commissicner Abdul Wahab Mohamed
Judicial Comrnissioner Hassan Abdul Ghani
Judicial Commissioner Chan Jit 1a

Judicial Commissioner Muhammad Jarmil Hussin

Judicial Commissionsr Hayatul Akmal Abdul
Arz

Judicial Cormmuissioner Wan Ahmad Farid Wan
Salleh

Judicial Commissioner Miohamad Shariff Abu
Samah

Judicial Commissioner Khadijah Idris

Judicial Commmissiconer Tun Abdul MMajid Tun
Hamzah

. Judicial Commissioner Az Abdullah

Judicial Cormmissioner Faizah Jamaludin

15,
18,

18,
18,
20,

21,
22,

23,

Judicial Comrmissioner Rohara Ismail

Judicial Commussioner Mat Ghani Abdullah

7. Judicial Commissioner Asmadi Husin

Judicial Cormmmissioner Zalita Dato' Zaidan
Judicial Commmissioner Ahmad Kamal Md Shahid

Judicial Commissioner Anselm Charles
Fernandis

Judicial Commuissioner Mchd Ivan Husseln

Judicial Commmissioner Ahmad Shahmr Wohd
Salleh

Judicial Commissioner Ahmad Fairuz Zainol
Abidin

. Judicial Cormmissioner Mohd FEadzi Harun
. dJudicial Cormmissioner Aliza Sulaiman

. Judicial Commissioner Meor Hashimi Abdul

Hearmd

7. Judicial Comrmissioner Wong Chee Lin

. Judicial Commissioner Darryl Goon Siew Chye
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THE HIGH COURT IN SABAH AND SARAWAK

I assumemy post of ChiefJudge of Sabah and Sarawak
(CJE8) on 12July 2018, taking over from Tan S
Fichard Malanjum who alsc became the Chief Justice
of the Federal Court on the same day, Tan Er1 over his

12 vears as the GJSE has brought many changes to the
judicial landscape to Sabah and Sarawal and we all
have profited from his many innovations,

The year 2018 was a momentous yvear for the Sabhah
Judiciary as we took possession of abrand new building
in Kota Finabalu which houses a complex costing some
EMI150 milhon and consists of 1 Federal Court. 4 High
Courts, 4 Sessions Courts, 1 Corruption Court. 1 Sexual
Offence Court, & Magstrates’ Courts, 1 Technclogy
Court, 2 Child Witness Eooms and a spacious work
place for the admnistrative staff of the High Courts

50

and Subordinate Courts. The Kota Kinabalu High
Court now stands as an iconic building in the city of
Kota Kinabalu.

In terms of technology, we continue to be at the
forefront of 1innovation. Three new applications have
beenlaunched, namely, e Review, e-Appeal and Mobile
Lpps of the High Court of Sabah and Sarawal,

In the e-Review system. case management can now
be done through an interactive communication
channel where lawyers and judicial officers are able to
communicate with each other within the virtual files in
the form of intranst emails. Once direction 18 given by
the Court, the aforesald communications will generate
into notes of proceedings for that case management day
and the same will be accessible by lawwvers through the
virtual file,

For the e-Appeal module (which concerns appeals from
the subordinate Courts to the High Courts), it allows
lawyers to compile the appeal record through electronic
means within the wvirtual file, This 15 done by merely
choosing the relevant documents and once chosen the
svstem will virtually compile the appeal record and
the same will be migrated to the High Court from the
Bubordinate Court, This medule goes a long way 1n
helping the lawyvers in compiling the appeal record 1n
civil matters. It also has done away with designated
Court staff in compiling hard copies of appeal record
for ecriminal matters,

Finally, the High Court of Sabah and Sarawalk have a
Mobile Apps whereby lawyers can file thewr documents
viatheir mobile phones. commuricate with Courts and
also will be able to recelve notifications from the Cowrt
fer their heanng dates of trial or interlocutory mattars,

To enhance the advecacy skill of the legal fraternity, I
have issued a practise direction to require counsel to
make oral subrnmussions before the Courts irrespective
of the availlability of written subrmissions by counsel,
Further, exercising the power given to me by the
Advecates Ordinance, I have alsomade it a prerequisite



of having attended an advocacy course before a lawver
can be called to the Babah and Sarawalk Bare. Feedback
from the two Bars have been encouraging,

Efforts are continuing to provide Judges and legal
officers with continued legal education. Strategic
lfigation serminar was organised so as to expose J udges
and legal officers to public higation which are getting
more prevalent in our Courts. Sexual offence workshop
was organised to appraise Judges how to handle child
sexual offenices trial including how to handle child
witnesses and control the manner how DPP and
defenice counsel conduct thelr cross examination of
the same.

Mochile Court project has continued to bring justice to
the people living in the interior of both States, This
program hag brought many benefits to the Judges
and legal officers in that we are exposed to the living
conditicns of these peopls and no doubt give us abetter
understanding when cases for native customarvrghts
claims are brought before the Courts,

Access to justice remains the main focus of the Courts
in terms of ensuring expediticus disposal of cases
without sacrifice to delivering complete justice in
terrns of ensuring well-reasoned decizions are delivered
within a reasonable pericd,

Finally, Ithank all the Judges. legal officers and staff
of the S8abah and Sarawak courts for their hard work
in discharging their duties and ther support to me.

Justice David Wong Dak Wah
Chief Judge of Sabah and Sarawak
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JUDGES OF THE HIGH COURT IN
SABAH AND SARAWAK

1. Justice Nurchaya Haji Arshad
Justice Yew Jen Kie

Justice Supang Lian

Lol U

Justice Ravinthran I, Paramaguru

Justice Lee Heng Cheong

on

8. Justice Mairin Idang @ Martin

_—-]

Jushice Azhahari Kamal Ramli
8. Justice Dr, Alwi Haji Abdul Wahab

JUDICIAL COMMISSIONERS OF THE
HIGH COURT IN SABAH AND
SARAWAK

1. Judicial Commissioner Ismail Bralom

S

Judicial Commissioner Dean Wayne Daly
3. Judicial Cormmissioner Celestina Stuel Galid
4, Judicial Commissioner Bexter Agas Michael

5. Judicial Commissionar Dr. Lim Hock Leng

51



THE MALAYSIAN JUDICIARY
¥YEARBOOK 2018

THE OFFICE OF THE CHIEF REGISTRAR

£
B T T

INTRODUCTION

In the delivery of services to the public, thers are
two important prerequisites which must be fulfilled
by these who serve the institution in order to ensure
delivery of an sxcellent service to the public. namely—

{a) Teamwork: and
{b) Ethics and integrity,

Teamwork and strong cooperation amongst members
of an organisation are crucial for any organisation
to become a successful one. This 18 also true for the
Judiciary. Our achisvement in the disposal of court
cases did not rely sclely on the hard work of the
Judges or judicial officers but with the whole judicial
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machinery manned by cur supperting staff such court
interpreters, adminmistrative assistants (pembaniu
tadbir), operational assistants (pembaniwoperast) and
the rest of our court's personels.

For the whole Judiciary to function effectively, the
human resources in the system must work as a team
for each one 1s ke acogin a wheel, Anvbreakdown in
one would affect the smooth running of the machinery.

In addition. since the public delivery serviceis close to
the heart of the society. 1t needs to function as a system
free from corruption and at the same time incerporates
integrity into each and every individual working 1n
that system.

A working culture which incorperates integrity as an
integral part of its svetem will ensure that members of
the orgamsation would be disciplined and responsible
and this is especially so for these in the public services,

THE ACHIEVEMENT OF THE CHIEF
REGISTRAR’S OFFICE FOR THE YEAR
2018

In the vear 2018, the Office of the Chief Registrar of
the Federal Court of Malaysia, under the guidance of
The Right Honcourable Chief Justice of Malavsia. Tan
Bri Datuk Seri Panglima Richard Malanjumn, assisted
by The Right Honcourable President of the Court of
Appeal, The Right Honourable Chief Judge of Malaya,
and The Kight Honourable Chief Judge of Sabah and
Sarawak and with the strong support and comnrm timent
by all members of the Judiciary had achieved a number
of remarkable mulestones, The achievements are as
follows:

1) Anincreasein the disposal of cazes in the Segsions
and Magistrates’ Courts throughout Malaysia
compared to 2017, The percentage for disposal
of cases in these Courts for 2018 was 84.25%
against 85%1in 2017, thatis 2.318 874 cases, which
comprised of 324,771 civil cases and 1,994,103
crirminal cases.



1)

(111)

1)

The extensicn of the e-Auction (e-Lelong) System
for Immeovable Property at the High Court in
Malaya to three new locations, namely the High
Court of Temerlch (Pahang), the High Court of
Ipoh (Perak) and the High Court of Taiping (Feralk),
As at 30 March 2019, as many as 134 properties
were successfully auchoned through this electromnc

gvetem.

In tandem with the government's vision in
inculcating a cashless society, the Office of the
Chief Registrar had in 2018 successfully extended
the e-Court Finance (e-CF) System application to
thirteen new locations. In total the accredited
e-transaction through e-CF was increased by 17%
and it recorded 1.8 rmllion cashless transactions
compared to the yvear 2017,

Improverment in Malaysia's position in the Waorld
Eank's Ease of Doing Business Report, The Chief
Registrar's Cffice has been entrustad to lead the
Focus Group on Enforcing Contract and this
initiative had raised owr nation's ranking in the
ease of executingcontract from 44 in year 2017 to
533 according to the sald Report,

In respect of the Prime Minister's Department’s
Loward for Innovation and Excellence, the Office of
the Chief Registrar won third place for the e-Traffic
Solutionin the Future Product Innovation Awards.
The e-Traffic Sclution is an innovation which offers
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5 steps (from originally 13 steps) for the settlement
of cases 1n respect of the traffic offences, e-Traffic
Soluticn 1s a project done 1n collaboration with the
Roval Malayeia Police through MyCCOPs Svetemn,
The award was delivered by YBhg Datuk Sem
Dr. Ismail Haji Bakar, the Chief Secretary of the
CGovernment on 8 Novemnmber, 2018,

These achievements are evidence of the strong
commitment and hard work of all the personnel in the
Chief Registrar's Cffice which facilitated and snabled
the Judiciary to stay in the right track and to earn the
respect as well as given the dus acknowledgement by
othersin line with the visien and mission of cur Right
Honourable Justices,

Cn behalf of the Office of the Chief Eegistrar, I would
like to express my gratitude to all its officers and staffs
wheo have contributed tremendously throughout year
2018 in ensuring that the said vision and mission are

successfully realised.

Wabillahi taufik walhidayah, wassalamualailkkum
warahmatullahi wabarakatuh.

With best regards,

Dato’ Sri Liatifah Haji Mohd Tahar
Chief Registrar
Federal Court of Malaysia
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JUDGES ELEVATIONS AND APPOINTMENTS

For the wvear 2018, the Superior Courts received
thirtv-four (34) elevations and appointments. These
include the appointments of the new Chief Justice,
President of the Court of Appeal, the Chief Judge of
Malava and the Chief Judgs of Sabah and Sarawalk,

There were twenty-three (23) Judges elevated to the
Federal Court, the Court of Appeal and the High

Courts, Apart from the elevations, seven (7) Judicial
Commissioners were also appointed. The Judicial

Commissioners appointed weres from the Judicial and
Legal Service and the Malaysian Bar,

The list of Judges elevated and the Judiecial
Commissioners appointed in 2018 18 as follows:

Chief Justice 11 Julv 2018

Chief Justice Richard Malanjum

President of

11 Julw 2018
the Court of Appeal e

Jushice Ahmad Hagi Maarop

Chief Judge of Malayva 11 Julw 2018

Justice Zaharah Ibrahim

Chief Judge of

11 July 2018
Sabah and Sarawak

Justice David Wong Dak Wah

27 April 2018

Justice David Wong Dak Wah

Justice Rohana Yusuf

Justice Mohd Zawawn Salleh

Federal Cowt Judge

28 November 2018

Justice Tengku Maimun Tuan Mat

Justice Abang Iskandar Abang Hashum

Justice Idrus Harun

Justice INallini Fathmanathan

27 April 2018

Justice Stephen Chung Hian Guan

Jushice Hanipah Farikullah

Justice Kamaludin Md. Said

Court of Appeal Judge

28 Novermber 2018

Jusklce Lau Bee Lan

Jushice Mohamad Zabidin Wohd Diah

Justice Yew Jen Kie

Juskice INor Bee Amiffin

Justice Has Zanah Mehat

High Court Judge 27 April 2018

Justice 5.V Komathy Suppiah

Justice Ab Karim Ab Rahiman

Justice Wong Fian Fheong

Justice Dr. Choo Kah Sing

Justice Ahmad Bache

Justice Mohd Firuz Jaffiil

Justice Mairin Idang @ Martin

Justice Dr. Alwi Haji Abdul Wahab
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Judicial Comumssioner Ahmad Fairuz Zainol Abidin

Judicial Commussioner Mohd Rad=z Harun

Judicial Commussioner Aliza Sulaiman

Judicial Commissioner 30 March 2018 Judicial Commmissioner Mecr Hashimi Abdul Hamad

Judicial Commissioner Wong Chee Lin

Judicial Commissioner Darryl Goon Siew Chye

Judicial Commissioner Dr, Lim Heock Leng

o

=
—
=
w—a
=

.-.‘:__

=

Chief Justice Eichard Malanjum receivang the letter of appointment from the
Yang di-Pertuan Agong XV, Bultan Muhammad V
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Chief Justics Richard Malanjum taling the sath of office as Chief Justics of Malaysia before the
Yang di-Pertuan Agong ¥V, Bultan Muhammad V

Chief Justice Eichard Malanjum signing the letter of appointment
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Justice Ahmad Haji Maarop taking the cath of office Justice Zaharah Ibrahim taking the cath of office
as President of the Court of Appeal at the as Chief Judge of Malaya at the
Palace of Justice Palace of Justice

Justice David Wong Dak Wah taking the oath of office Justice Eohana Yusuf taking the cath of office

as Chief Judge of Sabah and Barawalt at the as a Federal Court Judge at the
Palace of Justice Palace of Jushcee
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o i
Justice Mohd. Zawawi Salleh taking Justice Tenghu Maimun Tuan Mat taking
the ocath of office as a Federal Court Judgs at the the oath of office as a Federal Court Judge at the

Palace of Justice Palace of Justice

Justice Abang Iskandar Abang Hashim at the Juetice Idrus Harun taking
Appontment of Federal Court Judge Ceremony at the the oath of office as a Federal Court Judge at the
Palace of Justice Palace of Justics
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Justice Mallini Pathmanathan taking Jugtice Btephen Chung Hian Guan taking
the oath of offics as a Federal Court Judge at the the cath of affice as a Court of Appeal Judge at the
Palace of Justice Palace of Jushce

Justice Hanipah Farikullah taking Justice Kamaludin Md. Baid taking
the oath of office as a Court of Appeal Judgs at the the oath of office as a Court of Appeal Judge at the
Palace of Justice Palace of Jushee
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Justice Lau Bes Lan taking Justice Mohamad Zabidin Mohd Diah taking
the oath of office as a Court of Appeal Judgs at the the cath of office as a Court of Appeal Judge at the
Palace of Justice Palace of Justice

Juetice Yew Jen Kis talung Justice INor Bes Amffin taking
the oath of office as a Court of Appeal Judgs at the the oath of office as a Court of Appeal Judge at the
Palace of Justice Palace of Justice
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Justice Has Zanah Mehat talang Justice 5 M. Eomathy Buppiah taking
the oath of office as a Court of Appeal Judgs at the the oath of office as a High Court Judge at the
Palace of Justice Palace of Jushce

Justice Ab. Karim Ab. Eahman talung Justice Wong Eian Kheong taking
the path of office as a High Court Judge at the the oath of affice as a High Court Judge at the
Palace of Justice Palace of Jushee
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Justice Dr, Choo Kah Bing talang Justice Ahmad Bache taking
the oath of office as a High Court Judgs at the the oath of office as a High Court Judge at the
Palace of Justice Palace of Jushce

Justice Mohd Firuz Jaffril taking Justice Mairin Idang @ Martin taking
the cath of office as a High Court Judge at the the oath of affice as a High Court Judge at the
Palace of Justice Palace of Jushee
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Uil

Justice Dr. Ahwi Haj Abdul Wahab taking Dato Ahmad Fairuz Zaincl Abidin taking
the oath of office as a High Court Judgs at the the oath of office as a Judimal Commissioner at the
Palace of Justice Palace of Jushce

Dato’ Mohd Eadzi Harun taking Dato Hajah Aliza Sulaiman talang
the cath of office as a Judicial Commissioner at the the path of office as a Judimal Commissioner at the
Falace of Justice Palace of Jushce
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Datuk Meor Haghina Abdul Hamid taking Mdm. Wong Ches Lin taking
the cath of office as a Judimial Commissioner at the the oath of office as a Judizal Commissioner at the
Palacs of Justice Palace of Jushee

My, Darryl Goon Siew Chye talking Dr, Lim Hock Leng taking
the oath of office as a Judicial Commissioner at the the oath of office as a Judicial Commuissioner at the
Palace of Jushtice Palace of Justice
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Judges — Tenure of Office, Remuneration
and Other Benefits

The primary legislafion governing the remuneration
of judges 1n Malaysia 1 the Judges Remuneration
Act 1971 (JRA 1971),
to elaborate on the JEA 18271 1n too much detail.
Instead. this article highlights the critical importance

This article does not intend

of remuneration of judges vis-A-vis the independence
of the Judiciary., Accordingly. we firstly explore
what salaries have to do with justice and judges.
And secondly, we then make mention of the salient
provisions of the Federal Constitution and the JEA
1971 observing that they do indeed contain the
necessary ingredients to safeguard the independence
of judges 1in Malaveia;

Effective Judicial Compensation and
Judicial Independence

It 1s sa1d that as early as the ime of the reign of Umar
Al-Fhattab of the Islamiec Caliphate, it was recogruised
that judges cught to be paid high salaries. This is
eloquently encapsulated in the works of two learned
authors writing on the subject who note as follows (note
ipad: refers to a judge):’

“Inthe time of 'Umar, he prepared a reasonable
salary scheme and it was relatively high
compared to usual need at that time, [t issaid
that he gave married workers higher salary
compared to that of unmarried workers,
iUlmar paid his officers high salaries fo
prevent them from committing bribery
and corruption. For example, Qadis
were given 500 dirhams every month and
governors 1000 dirhams.’

[Emphasis added]

IMore recently, Lord Mance, a judge of the Supreme
Court of the United Kingdem had this to say in a
lecturs delivered on 24 February 2017 on ‘The REole of

Judges 1in a Representative Democracy’®

"Separation of powers means security
of tenure, normally until a defined
retirement age. Unlike the current
English position, Westminster model
constitutions still distinguish in this
respect between a senior judiciary,
who enjoy such security, and lower
levels, such as magistrates, who do not,
since they may enjoy only short-term
engagements. Security also means freedom
from significant disciplinary sanctions
save after a judicial process for good cause,
appropriate facilities, adequaie guaranieed
remuneraiion, and control over core judicial
activiiies. such as [isting and deployment,
Insome systems, judges also have their own
budget and greater control over courts and
thetr management, despiiethe administraie
burden. Promotion at least should alse be
orn objective. non-political grounds. Some
countries operate politically based systems
for wnitial, and some even for appellaie.
appointments. though I myself do not see
that as a model to follow. Inevitably, some
of these pre-conditions can ondy be fulfilled
with the cooperation of the legislature and/
or executive. where else, for example, s a
budget to come jromé”

[Emphasis added]

Abdul. I, & Hamezah, N. (2015). Humman Resource Management Practices in the Era Of Khulafa’ Aal.Eashidin (11-40 AH /

632-661 AD). Jouwrnal of Usuluddin, 42, 147-174, do1: 10.2246%/usuluddin vald2nol .7 at page 169,
2  Lord Mance, 'The Role of Judges in a Eepresentative Democracy’ (24 February 2017) a lecture given during the Judicial
Committee of the Privy Councils Fourth Sitting in the Bahamas, available at <https://www . supremecourt ul/docs!

gpeech-170224 pdf> at paragraph 9
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To digress for a moment. cur immediate past Chief
Justice Richard Malanjum ensured that our Chief
Remstrar be made the judiciary's own financial
controller,® This 1s no doubt cne major benefit for the
judiciary and to judges as a whole, As Lord Mance
significantly noted, 1t 18 of utmost importance that we
have a finanaally independent judiciary. The keeper
of the purse 18 of course the keeper of power. A strong
judiciaryis often the bane of an overzealous legislature
or execulive, A severebudeget cut on the judiciary could
theoretically and sometimes even practically work as
an effective leash on the judiciary. But that of course
18 largely a relic of the past because the contrel of the
money now ligs with the Chief Registrar Be that as it
may, the judiciary is still dependent on the Govermment
for 1ts funds. What has changed, guite significantly
however, is that the method of expenditure rests in the
Judiciary's own hands by virtue of the Chief Registrar,

Back to thenarrative, years down the road from the time
of the Caliphate and perhaps other celebrated systems
of governance, the international community —both in
international documents and 1n their own respective
domestic constitutions recognise remuneration as cne
of the kev hallmarks of judicial independence. Cne of
the best collation of these principles 1s encapsulated in
the European Charter on the Statute for Judges. That
document states:

"6.1 The Charter provides that the level of
the remuneration to which judges are eniiiled
for performing their professional judicial
duties must be set so as to shield them
from pressures intended to influence
their decisions or judicial conduct in
general, impairing their independence
and impartiality. It seemed preferable
to state that the level of the remuneration
paid had to be such as to shield judges from
pressures. rather than to provide for this level
to be set by referenceto the remuneration paid
to holders of senior posts inthe legislature or

the executive, as the holders of such posts are
far from being treatedon a comparable basts
in the differeni national syvsiems.

6.2 The level of remuneration of one judge
as compared to ancther may be subject fo
variations depending on length of service, the
nature of the duties which they are assigned
to discharge and the tmportance of the tasks
which are imposed on them. such as weekend
duties, However, such tasks jusiifyving
higher remuneration must be assessed on the
basis of transparent criteria, so as fo avoid
differences in treatment unconnected with
considerations relating o the work done or
the availability required.

6.3 The Charter prouides for judges to
benefit from soccial security, ie protection
against the usual social risks, namely illness,
maternity, invalidity, old age and death.”
[Emphasis added]

Itiscrifical to note here that a handsome remuneration
for judges is not intended to lure those seeking to join
the judiciary to anticipate such perks. The duty of
a judge is indeed onerous and perhaps a profession
which would leave theose in it hoping for more than
twenty-four hours 1n a day. Benefits are not just
limited to adequate remuneration. Internationally
accepted principles recognise that judges. given the
arduocus work pressure they face coupled by the need
to maintain their independence ought to be entitled to
other significant benefite ke housing In thisregard,
1t 18 worth quofing in extenso the recommendaticns of
the Vernce Commission:®

"The Venice Commission shares the
opinion that the remuneration of judges
has to correspond to the dignity of the
profession and that adequate remuneration
is indispensable to protect Judges from

3 Ees—Tan Bn Datuk Ben Panghma Richard Malanjum, 'Bpesch — Opening of the Legal Year (11 January 2018), at [22]] <http
www kehaloman.gov my/sites/defaul Fles/OLY%20201 8% 200 %27 24 208peach%20-%20Final_0.pdf>, at paragraph 27

4  Venice Commaission, Eepcrt on the Independence of the Judicial System Part 1: The Independence of Judges' adopted by the
Veniee Commission atits 82" Plenary Bession (Venice. 12-13 March 2010). at paragraphs 46-48
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undue outside interference. The example of
the Polish Constitiution. which guarantees
to judges remuneration consistent with the
dignity of their ofiice and the scope of their
dufies s a commendable approach, The level
of remunerationshould be determined inthe
light of the social conditions in the country
and compared to the level of remuneration
of higher cwil servants. The remuneraiion
should be based on a general standard and
rely on objective and transparent criteria,
not on an assessment of the individual
performance of a judge. Bonuses which
include an element of discretion should be
excluded

Inanumber of mainly post-socialist countries
judges receive also non-financial benefits
such as apartments, cars, efc. Such non-
monetary remuneration of judges has two
main origins: the jfirst lies in the previous
soctalist system of distribution of goods,
which depended on central planning, Some
groups. including judges. were privileged in
obiaining specific goods. tncluding dwellings.
This was a considerable advantage of being
a judge,

The second origin of this practice lies in
the post-socialist period of transition to a
market economy. The prices jor real property
increased exponentially and this made it
impossible for State officials. tncluding
judges, to purchase adequaie housing.
Again. oneof the advantages of being a judee
was the attribution of apartments. Young
judges in particular may not easiy be able
to purchase real estate and., consequerdly,
the system of allocation of housing persists.”

THE MALAYSIAN JUDICIARY
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The same recommendabions were also forwarded by
the Council of Eurcpe 1n ite report entitled; Judges:
Independence. Efficiency and Respeonsibilities.® The
other equally important benefit enjoved by judges 1s
gecurity of tenure, Simply put, once appointed, judges
cannot be removed except by an intricate constitutional
process. And in most countries, as noted by Lord
MMance. judges serve until a mandatoryrefirement age
or in the case of the United States of America —for life,
In short, these internafional documents require the
guarantee of financial independence and sescurity of
tenure, Therationale for the latter should be apparent
to any perscn. INo judge can be removed from office
simply because of the decision he or she made. This
ought to be a prime feature of independence in any
institution what more the Judiciary.

The notion behind the hefty ramuneration and other
benefits aims not just to pull a judge away fram the
ills of social life shielding them firom the vices ordinary
people face on a dailv basis, It has more to do with
most things related to judicial independence: the
notion of public confidence., The recent remarks of the
Federal Court (though in relation to the rationale for
contempt), astutelyv encapsulate the eternal interplay
between public confidence and judicial independence.
In the words of Ramly Al FCJ in PCP Constriction Sdn
Bhd v Leap Modulation Sdn Bhd: Asian International

Arbitration Cenire (Iniervener):®

"“The courts of justice are the bulwark of
a nation. Alexander Hamilion famously
recognised, in the docirineof the separation
of powers. that the Legislaiure conirols
moneyv, the executive conirols force and the
Judiciary conirols nothing, It is on public
confidence that the Judiciary depends,
forthe general acceptance of its judicial
decisions, by both citizens and the

Counal of Europe, 'Judges: Independence, Effimency and Eesponeibilibies, (17 November 2010) Eecommendation GM/

Eec(201012 and explanatory memorandum.
[(201%] 6 CLd 1 at paragraphe 41-42.
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Government. The public conforms fo the
decisions of the Judiciary, because they
respect the concept of judicial power
and the judges who exercise such power.
Therefore, the trust and confidence
of the people in the judicial system to
deliver impartial justice comprises the
very foundation of the Judiciary.”
[Emphasis added]

Premised on the same line of reasoning, the United
Mations adopted the Basic Principles on the
Independence of the Judiciary — item 11 of which
affirmatively urges all member States to ensure the
term of office of judges, their independence, security,
adeguate ramuneration conditions of gervice, pensions
and that the age of retirement shall be adequately
secured by law,’

Incursions by either the executive and legislature into
any part of this domain is most certainly taken as
congtituting a grave trespass on judicial indspendence.
A recent example of this in the case of the former
18 what happened in Ghana. The Government of
(thana attempted to build a national cathedral. In so
doing. it proposed to relocate judges from their official
dwellings which were built just five vears before, The
Government of Ghana naturally compensated the
judges but this was challenged as being inadequate.
Further, the Government offered to rent out’ exclusive
bungalows to the judges. The terms proposed were
seen as unfaveourable to the judges affected and in the
result, were viewed as belng an attack against the
judiciary of Ghana.®

-3

Lord Mance cbserved how secumty of tenure and
adequate financial measures regarding the judiciaryare
usually essential to the superor courts and net so much
thew lower counterparts. But, in Canada. 1ts Judiciary
came down hard on the Provincial Government of
Prince Edward Island in1ts attempt to cut the salary of
provincial judges (equivalent to our subordinate Court
judges), The Supreme Court of Canada noted that the
galaries of provincial judges cannot be altered unless
by an independent commmission, This was so 1n Ref
re Remuneration of Judges of t he Provincial Court of
Prince Edward Island.” In respect of provincial court
judges, Lamer C.J opined as follows; '™

"fAls a general constitutional principle,
the salaries of provincial court judges can
be reduced, increased. or frozen, either
as part of an overall economic measure
which affects the salaries of all or some
persons who are remunerated from public
funds. or as part of @ measure which is
directed at provincial court judges as a class,
However, any changes fo or freezes in
judicial remuneration require prior
recourse to a special process, which is
independent, effective, and objective,
for determining judicial remuneration,
to avoid the possibility of, or the
appearance of, political interference
through economic manipulation. What
judicial independence requires is an
independent body, along the linesof the
bodies that exist in many provinces and
at the federal level to set or recommend
the levels of judicial remuneration...’
[Emphasis added]

Basic Principles on the Independence of the Judimary, adopted by the SBeventh United Mations Congress on the Prevention of

Crimeand the Treatment of Offenders held at Milan from 26 August to 6 Beptember 1985 and endarsed by General Assembly
resalutions 40/32 of 20 November 18865 and 40/146 of 15 December 18955

8 Bee generally: MydoyOnline, 'Govt Under Fire' Over Planned Demoalition Of Judges Home Far Cathedral’ Modern Ghana at
<https//www modernghana com/news/878118/govt-under-fire-over-planned-demalition-of judges-home-fo html>.

[1897] CanLII 317 (BCC).
10 Ibid at paragraph 133
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What 1s more interesting to note 18 what Lamer CJ
sald 1n more general terms. His Honour made no
compromises when he said as follows:

"[Ulnder no circurmstiances 15 1 permissible
for the judiciary — not only collectively
throughrepresentative organizations. but also
as tndividuals — fo engage in negotialions
cuer remuneration with the executive or
representatives of the legislature. Any such
negotiations would be fundamentally af odds
with judicial independence. As I explain
below, salary negotiations are indelibly
political, because remuneration from the
public purse is an inherently political
issue. Moreover, negotiations would
undermine the appearance of judicial
independence, because the Crown is
almost always a party to eriminal
prosecutions before provincial courts,
and because salary negotiations engender
a set of expectations aboutf the behaviour
of parties to those negotiations which
are inimical to judicial independence.
When I refer to negotiations, I utilize that
term as i is iraditionally understood in the
labour relations context. Negotiations ouver
remuneration and benefifs, in colloquial
terms. are a jorm of "horse-trading’. The
prohibition on negotiations therefore does
not preclude expressions of concern or
represeniations by chief justices and chief
judges., and organizations that represent
judges, o governmenis regarding the adequacy
of judicial remuneration. Third. and finally.
any reduciions to judicial remuneration.
including de facto reductions through the
erosion of judicial salaries by inflation. cannot
take those salaries below a basic minimum
level of remuneration which is required for the
office of a judge, Public confidence in the

Ibid at paragraph 134.136.
[2018] 1 MLJ 545.
Thid at paragraph G8.

bt
G B -

independence of the judiciary would be
undermined if judges were paid af such
a low rate that they could be perceived as
susceptible to political pressure through
economic manipulation, as is witnessed
in many countries, I note af the outset
that these appeals ratse the issue of judges’
salaries. However, the same principles are
equally applicable to judges’ pensions
and other benefits '

[Emphasis added]

With that backdrop. it would be appropriate to consider
the Malaysian position.

The Remuneration of Judges in Malaysia

In the Malaysian context, the relation betwsen the
provisions of the Federal Constitution on security
of tenure and judicial independence was indirectly
highlighted by the Federal Court in ite celebrated
judgment in Indira Gandht a/p Mutho v Pengarah
Jabatan Agama Isiam Perak & Ors and other appeals.
In mehhghting how Malaysian Syariah Courts are not
judicial trmbunals, unlike cur superior courts. Zainun
Al FCJT held as follows: ™

"Svariah Court judges are appointed by
the Rulers of the respective state after
consuftation with the relevant state religious
council. Notably, Svariah Courts are not
constiuted tn accordance with the prouvisions
of Part IX of the Federal Constitutions
entttled 'The Judiciary’. The constitutional
safeguards for judicial independence,
including the mechanism for the
qualifications, appointment, removal,
security of tenure and remuneration
of Jjudges, do not apply in respect of
Svariah Courts.’

[Emphasis added]
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The Federal Constitution indubitably guarantees both
the security of tenure of remuneration of judges. For
convenience, clauses (6), (84) and (7) of Article 125 of
the Federal Constitution are reproduced as follows:

(6) Parlicment shall by law provide for the
remuneraiion of the judses of the Federal
Court, and the remuneration so provided
shall be charged on the Consclidated Fund.

(64) Subject to the provisions of this Article,
Parliament may by law provide for the terms
of affice of the judges of the Federal Court
ot her than their remuneration,

(7)  The remuneration and other terms of
office (including pension rights) of a judge
of the Federal Court shall not be altered to
his disadvantage after his appoiniment.”

Clause (8) underpins the cruaal point that the salary
of judges shall be chargsd on the Consclidated Fund.
This is significant because the Government 1s not
ordinarily allowed to tap into such Fund until and
unless there is prior Parliamentary sanction. By
ensuring that judges remuneration is drawn from the
Consolidated Fund, it expressly guarantees that the
pavment of such remuneration is always prioritised.
In other words, the legslative and executive branches
of government need not budget the salary of judges
and by consequence. there 1s abscolutely no need for
the payment of such salaries to be approved at each
and every Parliamentary sitting. That thisis the case
18 countenanced by what the drafters of ocur Federal

Consfitution themsselves said;'*

"The proceeds of taxes and all other revenues
(with minor excepiions) are paid into a
national jfund called the Consolidated Fund’
out of which moneys cannot be paid except
under the awtfhority of law, The law gives
that authority in two wavs, by charging on
the Consclidated Fund and by votes passed
by Parliament. Moneys are charged on
the Consolidated Fund when it is of

constitutional importance that they
ought not to be made the subject of an

annual vote,”
[Emphasis added]

In addition to ensuring that judges are remunerated
without fail per Clause (68), Clause (7) ensures that
the remuneration of judges 1s not altered to thewr
disadvantage. These clauses seemingly operate 1n
tandem by ensuring that not only are salaries paid
timeously but that they cannot be reduced or altered
in such a way so as to put judges at a disadvantage,

The other benefit enjoved by judges in Malaysia is
the security of tenure. As already noted earlisy. this
simply means that judges cannot be threatened with
removal simply by virtue of their dscisions. This
guarantees judges are firee to make decisions without
fear or favour, That being said. judgss do not =erve
for life. They mandatorily retive at the age of sixty-
gixz subject to an extension of up to six months as the
Yang Di-Pertuan Agong may approve, All this is
expresely enumerated 1n Article 125(1) of the Federal
Constitution,

The Federal Constitution aside, the federal law
pertinentin thiscontextis the JRA 1971, Of significance
are also the Pensions Act 1980 and the Pensions
Adjustment Act 1980, However, for the purposes of this
article, 1t1s sufficient to consider mainly the provisicns
of the JRA 18971 as they deal with every aspect of the
financial domain —including pensions. The JEA 1971
deals only with the Supericr Courts t.e. (in ascending
order) the two High Courts. the Court of Appeal and
the Federal Court.

Iow, the JRA 1971 18 necessanly a complex plece of
legslation because unlike most other legislation. 1t
1s rife with arithmetic. Those wishing only to learn
the structure of the said Act are free to gloss over the
First and Second Schedules thereof, Those Schedules
invariably fix not only the salaries of judges. but a
host of other allowances due and payable to judges
in censonance with their judicial functiocns, The JEA
1971 also has other notable features. For one, Part I11

14 Repart of the Federation of Malaya Constitutional Commission 19567, at paragraph 125
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thereof determines the formula for compuling a judge's
pension. It takes into account among other things the
judege's vears 1n service, The pensiong formula also
talces 1nto account the gratwty payvable to ajudges upon
refirement, Upon retirement, a judge 1= also entitled
to a one-off gratuity in addition teo his or her pension.
The value of the gratuity 15 calculated in accordance
with section 7 of the JRA 1871

"A Judge who s erifitled to @ pension under
this Act shall also be entitled to a gratuity of
an amount comptited at the rate of seven and
a half per centum of the amount arrived at
by multiplving his total completed months of
service as a Judge by his last drawn salary.”

Secondly, the JRA 1871 takes intoc account not
only the welfare of the judgs, but in certain limited
circumstances that of his spouse or children (including
any illegitimate children) and even parentsz.'® This
benefit to dependants is not lirmted to pensions, It
covers situations where the judge becomes disabled
1n performance of his judicial functions. or in cases of
accidents.

Further, the JRA 1971 ensures that, in a case where
a judge dies before any payment under the Act is
made to him, such payment may be claimed by his
dependents notwithstanding the absence of any probate
or letters of admnistration. Further, the payments are
statutorily not considered as being part of the judge's
estate and thus, seemingly exempt from estate duty.
This 15 apparent firom the provisions of section 11E of
the JEA 1871,

A cursory Juxtaposifion of the JREA 1971 with the
aforementioned international juneprudence reveals
that it along with the Federal Constitution adequately
safeguards the financial benefits enjoved by judges
and by extension thewr independence. The various
allocations made in the JEA 1971 are extensive and
cover every possible financial aspect of ajudge's carser,
It should be plain that having such wide financial
coverage 1s sufficient to guard the judges from external

[
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Bupra note 4 at paragraph 49,
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temptations or distractions and thus keeping them in
strict focus of their judicial duty,

Further, as was stated earlier, judges enjoy these
benefits not as incentive to perform their judicial
cbligations expecting a reward. Far fram it. In this
context, the Venice Cormmmission observed as follows:!?

"While the allocation of property s a source
of concern. ii i1s nol easy fo resoluve the
problem of providing the judiciary with
an appropricgte lwing standard, including
housing. An argument advanced n favour
of such non-financial allocations is that they
can be aftributed acocording to individual
need whereas salaries are set at the same
level for all judges in a given cafegory
without the possibility of supporting those
in special need. Howeuver, this assessment
of social need and the differentiation
between judges could too easily permit
abuse and the application of subjective
criteria.’

[Emphasis added]

Also worth noting 1s what Lord Denning said in his
book Road to Justice:!’

"While speaking of the independence
of the judges, there is another factor
which must not be overlooked. We hauve
no system of promotion of judges in
England. Once a man becomes a judge,
he has nothing to gain from further
The
judges of the Supreme Court are all paid

promotion and does not seek it.

the same no matter whether they sit to try
cases at first instance or whether they sit in
the Court of Appeal. The Court of Appeal
is made wup mostlv of men who have been
judges of first instance, Some judges when
invited to go to the Court of Appeal refuse
the invitation and no one thinks # strange,

It isonly adifferend kind of work. Those who

Section 1A of the JEA 1971 defines “child” to include an illepmate child

17 Denning, A, (186B). The road fo justice (first ed.): Btevens & Sons., at pages 17-18
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ltke dry points of law accept the tnvitation:
whereasihose who {tke the human side of life
refuse if. A man who accepts the office
of a judge in England must reckon that
he will stay in that position always, He
has taken iton as his life work and must
stand by it. This is the same whether be
is a High Court judge or a County Court
judgeor a stipendiary magistrate. Each
normally stays where he is throughout
his judicial career. The reason is that
we think that the decisions of a judge
should not be influenced by the hope of
promotion.”

[Emphasis added]
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The above 18 not true of Malavsia. The remuneration
judges recelve here differs vastly beginmng from the
level of Judicial Commussioner right up to the level
of the Chief Justice, Each legal system 1s of course
governed by its own peculiar nuances, We ares in this
gense different from the Enghsh Judiciary.

Regardless, on a theoretical analysis of the law, it
appears that the level of safeguards in pensions,
pecuniary and other benefits do appropriately insulate
our judges from external pressures and influsnce, But
of course, there 1s, like most thingsinlife, always room
for improvement.



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

RETIRED JUDGES

Tun Raus Sharif

Tun Raus Sharif the 14" Chief Justice of Malaysia
was barn in Rembau, Neger Sembilan on 4February
1951, He received his early education at Sekolah
Rendah Kampung Astana Eaja Rembau and pursued
his secondary educaticn at Tengku Besar School,
Tampin. Tun Raus Shanf later completed his sixth
form at Sekolah Tuanku Abdul Eahman (8TAR) Ipoh,
Ferak. In 1976, he went to read law at the Urnversity
of Malaya. He pursued his LL.IM at the London School
of Economics in 1987,

He began his legal career in the Judicial and Legal
Service in 1876 as an attachment officer at the
Magistrate's Court at Court Hill, Throughout his
carzer he held various posts, including a Magistrate.
President of the Sessions Court. Deputy Public
Prosecuteor for the States of Kelantan and Terengganu,
Legal Advisor to the Ministry of International Trade

[2012] 6 MLJ 171
[2014] 1 MLJ 317
[2016] 2 MLJ 308
[2016] 1 MLJ 585

[N o e ]

and Industry, Pensions Division, Ministry of Defense,
Ministry of Home Affairs, State Legal Adwvisor for
Malacca and Kelantan, and Treasury Sclicitor to the
Ihnistry of Finance from 1991 te 1994,

Tun Raus Sharif was appeinted a-Judicial Comrmssioner
on 1November 1994, He was then appointed as a High
Court Judge on 12January 1986 and was elevated to
the Court of Appeal in 2008, Subsequently, he was
apponted as a Federal Court judge 1n 2009, On 12
September 2011, Tun Raus Sharif was appeointed the
President of the Court of Appeal. He was appointed
the Chuef Justice of Malaysia on 1 April 2017, On the
International level, Tun Raus Sharif was given the
honour to serve as the President of the Association
of Asian Constituticnal Courts and Egquivalent
Institutions,

In his long tenure on the Bench, he presided over a
number of landmark cases including Nor Afizal bin
Azizan v Public Prosecuior,! Dato’ Seri Anwar bin
Ibrahim v Public Prosecutor,” and Majlis Agama Islam
Wilavah Persehutuan v Victoria JJavaseele Mariin &
Ancther Appeal? In the case of Viran a/l Nogapan
v Deepa a/p Subramaniam and other appeals* Tun
Raus Shanf chserved—

"Tt is clear that art 121 (1A) was introduced
not for the purpose of ousting the jurisdiction
of the civil courts, It was introduced inorder
to avoid any conflict between the decision of
the Svariah Courts and the cwil courts which
had occurred in a number of cases bejore.”

Ag the Chief Justice, Tun Raus Shanif was known to
ke a strict in maintaining the disposal of cases and
he managed to tackle the hacklog of cases and ensure
the speedy disposal of the new cases. Tun Raus Shanf
completed his tenure on 10July 2018,
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Tan 811 Date’ Sert Zulkefll Ahmad Makinudin wasbhorn
in Ipoh, Perak on 28March 1851, He received his early
education at St. WMichael's Institution, Ipoh, Perak and
Malktab Tentera Di-Eaja. Sungai Besi, FHuala Lumpur,
He obtained his LL.B (Hons.) from the University of
Malaya. Tan 81 Dato Seri Zulkefli Ahmad Makinudin
then cbtained his LL.M fram the Unversity College,
University of London in 18983,

He started his career in the Judicial and Legal Service
as a DeputyPublic Presecutorin 1876, Throughout his
service, Tan 8 Dato' Seri Zulkefll Ahmad Makinudin
had served in various capacities, ammongst others, as
the Senior Federal Counsel of the Inland Eevenue
Department. Legal Adwvisor to the WMimistry of Trade
and Industryv and the Ministry of Housing and Local

5 [2016] 1 MLJ 585
6 [2017] 4MLJ 11
7  [2018] 1 MLJ 545
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Government. and the Deputy Public Prosecutor for
the State of Sarawal, Between 1888 to 1892, he was
appointed the Legal Advisor to the States of Johor and
Selangor. Tan Sr1 Date’ Ser Zulketh Ahmad Makinudin
was also appeinted as the Chairman of the Adwvisory
Board of the Prime Minister's Department 1n 1992,

Tan Br1 Dato’ Serl Zulkefli Ahmad Makinudin was
appointed a Judicial Comrmissioner on 1 November
1894 and was confirmed as a High Couwrt Judge on
12January 1995, He continued to serve in the Kuala
Lumpur and Shah Alam High Courts before being
elevated ag a Court of Appeal Judge 1n 2005, After
two wvears, he was elevated as a Federal Court Judge
on 58eptember 2007, COn 12 September 2011, Tan 1
Dato’ Ser1 Zulkefll Ahmad Malanudin was appeinted
the Chief Judege of Malava, He was appeointed as the
President of the Court of Appeal Malaysia on 1 April
2017,

During his tenure as a Judge, he was appointed to
various positions, including as the Chairman of the
Appeal Board, Board of Engineers Malaysia, Judge of
the Bpecial Court, Member of the Board of Advisory,
Law Faculty, University of Malava, Member of the
Judicial Appointments Cormmission and Member of the
Judicial and Legal Service Commission.

Tan 8ri Dato’ Serl Zulkefli Ahmad Makinudin had
presided over several high profile cases, including
TViran a/l Nagapan v Deepa a/p Subramaniam and
other appeals,” Deepak Jatkishan v A Santamil Selut
a/p Alau Malay @ Anna Malay (as the executrix of the
estate of Balasubramaniam a/l Perumal, deceased)
d&& Ors? and Indira Gandhi a/p Muths v Pengarah
Jabatan Agama Islam Perak & Ors andother appeals.”
Heretired on 10July 2018,
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Datuk Dr. Prasad Sandosham Abraham

Datul Dr, Prasad Sandosham Abraham was born
on 11 July 1951 in Singapcre. He graduated with
LL.B (Hons) from the University of INottingham in
1974 and proceeded to complete the Barmister-at-Law
examinations at College of Law. London. He was called
to the English Bar in 1275 and was admittsd to the
Honorable Society of Middle Temple on 23 September

1278, Before returning to Malaysia, he completed the
Post Bar Practical Course conducted by the Council of
Legal Education from July to October 1975,

He was called to the Malaysian Bar on the 30 June
1876 and set up his own practice under the name of
Mesars. Abraham & Partners, and subsequently undsr
the name of Wessrs, Prasad Abraham & Associates. In
his 32 years of practice, Datuk Dr. Prasad Sandosham
Abraham was a part time lecturer at the School of
Law, University Technology of MARA (UiTW). He was
also 1nveolved in the Cerfaficate of Legal Fractice (CLE)
examinations and was appeinted the Special Professor
at the Department of Law, University of INettingham,
In 2008, he was conferred Honorary Degree of Docteor of
Laws, honoris causa by the University of INottingham,
in recognition of his contributions to the University.

Datuk Dr. Prasad Sandosham Abraham was appanted
a Judicial Commissioner of the High Court on
28 Cetober 2002, On 10 August 2011, Datuk Dr. Prasad
Sandosham Abraham was elevated as a High Court
Judge. He had served at the Kuala Lumpur and Shah
Alam High Courts before he was slevated to the Court
of Appeal on 128eptember 2014, On 21 January 2017,
he was apponted a Federal Court Judge. Datuk Dr.
Prasad Sandesham Abraham retired on 11 January
2018,
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Tan Sri Dato’ Sri Abu Samah Nordin

Tan Sr1 Date 811 Abu Samah Nordin was born on 11 August
18581 1in Kampong Sentang, Kertau, Chenor, Pahang He
graduated with a LI B (Hong) from the Uriversity of Malayva
and pursued his LL M at the Umversity College of London
in 1883,

He began his legal career as a Deputy Public Prosecutor at
the IMNational Bureau of Investigations (INEI) and continued
to heold several poste during his career, amongst others, as
a Senior Assistant Registrar of the High Court in Huantan
Pahang. Senior Federal Counsel at the Advisory and
International Division of the Attorney General's Chamber
and State Legal Adwisor of Negeri Sermbilan. He also served
as a Federal Counsel 1n various Ministries and agencies
such as the Ministry of Housing and Leocal Government,
Mimstry of Trade and Industry, Ministry of Home Affairs,
Anti-Ceorruphion Agency and the Inland REevenue Departiment
of Malaysa,

Tan Er1 Dato’ Sr1 Abu Samah INordin was appointed a Judicial Commissioner of the High Court of Malaya on
11 ovamber 1294 and was appainted as a High Court Judgs on 5July 1898, On 16 July 2007, Tan 8r1 Dato’
Sri Abu Samah MNordin was elevated to the Court of Appeal, He was appointed as a Federal Court Judgs on 30
September 2013, Tan Sr1 Dato’ Sri Abu Samah Nordin retired on 11 February 2018,

Tan Sri Jeffrey Tan Kok Wha

Tan 8r1 Jeffrey Tan Kok Wha was bornin Shanghail, China
on 16 May 1949 He was admitted as a Bamister-at-Law at

Lincoln's Inn and began his legal career as an advocate and
salicitor from 1875 to 1894,

During his 19 wvears in practice, Tan 21 Jeffrey Tan Fok
Wha was appainted to various post including as Chairman
of the Perak State Bar 1n Maach 1892 for 2 years, In 1997,
he was appanted the Chairman of the Penang Appeal Board
established under the Town and Country Planning Act 1976,

Tan Sr1 Jeffrey Tan Kok Wha was appointed a Judicial
Commmissioner of the High Court of Malaya on 11 INovember
1924, He was appointed as a High Court Judge on the
3duly 1995, On 15 April 2009, he was appointed as a Court
of Appeal Judge He was elevated to the Federal Court
on 4 April 2012 and retired as a Federal Court Judge on
15 IMovember 2015,

i r

On 1July 2016, Tan 8r Jeffrey Tan Feok Wha returned to the bench when he was appointed as an Additional
Judge to the Federal Court for 2 vears. He was the second person to be appointed asg an Additional Judge to the
Federal Court, after the appointment of Federal Court Judge 8 Chelvasingam MacIntvre in the late 1960s. His
tenure as an Additional Judee to the Federal Court ended on 30June 2018,
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Tan Sri Hasan Lah

Tan 8r1 Hasan Lah was born on 27 March 1952 1n Behor Mal,
Kavang Perlis, He obtained his LL.BE from the Unaversity of
Malaya. He then pursued his LL. M at the University Cellege,
London,

He embarked his career in the Judicial and Legal Service in
1877, and was first posted as a Magistrate at Sungai Fetani,
Kedah Tan Sr1i Hasan Lah continued to hold several posts
during his carser, amongst others, as a Senior Assistant
Eegistrar, Senior Assistant Parliamentary Draftsman,
Eegistrar of the High Court of Malaya, Kedah State Legal
Advisor and as a Sessions Court Judgs,

Tan 811 Hasan Lah was appointed as aJudicial Coammissionsr
onthe 1 September 1998 and was elevated to the High Court
on 16 June 2000, He served at the High Courts of Pulau
Pinangand Perlis during his tenure as a High Court Judge.
On 28 July 2008, he tock an oath of office as a Judge of the
Court of Appeal. He was appointed as a Federal Court Judge
on 10 August 2011 before he retived on 27 September 2018,

Tan Sri Datuk Zainun Ali

Tan Sr Datuk Zainun All was born in Johor Bahru, Johor
on the & April 1952, Ehe received her early education at
Yahva Awal Primary Gils’ School and further her secondary
education at Sultan Ibrahim Secondary Girls Schoal in Johor
Bahru, She went to read law at the University of Malaya
and obtained a LL.B (Hons). She pursued her LL.M (Cantab)
from the University of Cambridgs. United Kingdom,

Tan €1 Datuk Zainun All had a long and 1llustrious legal
career, spanning over 20 vears in the Judicial and Legal
Service. During her tenure in the service, she held the posts
of Legal Officer at the Ministiy of Labour, as a Magistrate,
Solicitor for the Fublic Trustee Department, President
of the Sessions Court in Johor Bahru, Senior Assistant
Parliamentary Draftsman, Senior Federal Counsel to
various Mimstries and Departments. such as the Mirnetry
of Defense, Mimstry of Trade and Industry and the Prime

Minigter Department, She was alsc appolnted as the
Regstrar of Companies. Mimstry of Domestic Trade and
Consumer Affairs for four vears before her appointment
as the Chief Registrar, Federal Court of Malaysia in 1994,
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On the 1 August 1296, Tan 81 Datuk Zainun Al took her
path as a Judicial Comumissioner. High Court of Malaya
and was elevated as a High Court Judgein 1998, During
her tenure as a High Cowrt Judge, she had served 1n
several states including Shah Alam, Johor and Huala
Lumpur. On 28July 2008, she was appointed as a Cowrt
of Appeal Judge and was subsequently elevated to the
Federal Court on 4Apml 2012,

Tan Sr1 Datuk Zainun Al 18 well known for her
landmark decision in Semenvih Jayva Sdn Bhd v
Pentadbir Tanah Daerah Hulu Langai and another
case [2017] 3 WLJ 581 where she cbzerved that:

"f76] With the remouval of judicial power from
the inherent jurisdiction of the Judiciary,
that insittuiion was effectively suborned
to Parlioment. with the implication that
Parliament became sovereign. This result was
manifestly inconsistent with the supremacy of
the Federal Constitution enshrined in art 4(1).

Article 4(1) of the Federal
Constitution provides:

This Constitution is the supreme
law of the Federation and any
law passed after Merdeka Day
which 1s incorsistent with this
Constitution shall, io the extent
of the inconsistency, be void,

[76] It 1s worthwhile reiterating that
Parliament does not have power lo amend
the Federal Constitution to the effect of
undermining the features as stated in (1) and

(iz) above for the jollowing reasons:

The effect of sub-s 8a) of the amending Act
AT04 appeared fo establish Parliamentary
supremacy, this consequernilally suborned
the efudiciary to Parliament, where by viriue
of the amendment. Parliament has the power
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to circumscribe the jurisdiction of the High
Court,

77] Consequentially this has the unforiunate
effect of allowing the Execuiive a fawr amount
of influence over the matter of the jurisdiction
of the High Court.".

During her tenure as a Judgs. she has held numerous
positions. including as a Member of the Board of
Advisory, Law Faculty, University of Malava, Member
of the Board of Studies, Ahmad Ibratum Kulivvah of
Law, International Islarme University, Malaysia and
IMember of the Judicial and Legal Services Asscclation
(JALEOA).

Tan S Datul Zainun Ali's deep love for theatre,
resulted 1n her composing and producing a musical
in 2011, called TUIN ZAKI The Musical , as a tribute
to the cutecing Chief Justice then. 1.e. Tun Zala Tun
Az, The tonguean-cheek dialogue. slick chorecgraphy
and songs reminiscent of the Cabaret proved a hit with
the audience. It was doubly special, since the cast
compriged entirely of afficers from the Palace of Justice,

Tan Sr1 Datuk Zainun Ah produced ancther musical to
commemorate the 207 Anmversary of the Malavsian
Court of Appeal 1in 2014, Hers was a hfe fulfilled, both
on and off the bench as she served the Judiciary alsc
in the capacity of Editor of this Yearbook from 2010
until her retirement on Cetober 2018, Ehe also served
as Editor of the Journal of the Malaysia Judiciary since
2018 until her retirament,

On the international level, Tan Sr1 Datuk Zainun Al
has been appointzd as one of ten members of United
IMations Cffice on Drug and Crime Advisory Board of
the Global Judiciary Integrity Network, which was
zstablished to promote judicial integrity amongst
judges and staksholders on the 10 April 2018, Tan S
Datuk Zainun All retived on & Cctober 2018,
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Tan Sri Dato’ Wira Aziah Ali

Tan Sr1 Dato’ Wira Aziah All was born on the 23 May 1952
in Alor Star, Kedah, She studied at Urniversity of Malaya,
where she received her LIL.B (Hons,) in 18768, Tan 811 Dato’
Wira Aziah All was admitted as an Advocate and Solicitor of
the High Court of Malaya on 30 IMNovember 1984,

She began her career in the Judicial and Legal Service as
a Federal Counsel with the Winistry of Defense on 15 July
1878, During her career in the service. she had served in
various capacities, amongst others, as Federal Counsel with
the Drafting Division, Attorney General Chambers, Senicr
Assistant Registrar of the Johor Bahru High Court and
Seseions Court Judgein Taiping. INeger1 Sembilan and Shah
Alam, She was also the Deputy Director of Legal Aid Bureau,
Senicr Federal Counsel with the Public Service Departiment,
Eegistrar of the High Court of Malaya, Director of Judicial
and Training Institute (ILKAP). as well as the State Legal
Adwvisor for Neger: Sembilan and Hedah.

Tan Sr1 Date Wira Azah Al took the cath of office as a Judicial Commissioner on the 1 September 2005,
She was elevated as a High Cowrt Judge on 11 April 2007, On 11 May 2011, she was elevated to the Court of
Appeal and was appointed as a Federal Court Judge on 21 Iarch 2016, Tan Sr1 Date’ Wira Azah Al retired on
23MNovember 2018,

Dato’ Seri Zakaria Sam

Dato’ Seril Zakaria Sam was born at Port Swettenham
(currently known as Port Klang), Selangor on 2 March
1952, He received his early education at Sekolah Rendah
Kebangsaan Port Swettenham, He then continued his
Secondary education at Sekolah Menengah Kebangsaan
Jalan Lapangan Terbang Lama, Pelabuhan Kelang and
Sekolah Menengah Tengku Ampuan Rahimah, Kelang. He
completed his sixth form at Sskolah Menengah Alam Shah,
Cheras. Kuala Lumpur, Date’ Seri Zakaria Sam graduated
with a LI,.B (Hons) from the University of Malaya in 1878,

Upon graduation. he began his legal career as an Assistant
Director at the Legal A1d Bureau., Subsequently. he was
appointed as a Magistrate at Melaka Tengah. He has held
various positionsin the judicial and legal services, such as a
Senior Assistant Parliamentary Drafteman, Senior Federal
Counsel with the International Affairs Divisicn of the

Attorney General's Chambers. Assistant Treasury Solicitor

81



THE MALAYSIAN JUDICIARY
¥YEARBOOK 2018

and Sesslons Court Judge 1n varicus states including
Kedah, Johor and Kuala Terengganu.

He was appointed as the Head of the Prosecution Unit,
Kuala Lumpur before being appointad as the Deputy

Head of the Prosecution Divisicn on 18January 1894,
He held the post as Chairman for the Adwisory Board
for 4 yvears between 1986 to 2000,

Dato’ Serl Zakaria Sam was appointed a Judicial
Commissioner of the High Court of Malaya on 1June
2000, He was elevated as a Judge of the High Court
on 12 July 2004, During his tenure as a Judicial
Commissioner and a High Court Judge, he had served
in geveral states, including Sarawalk. Perak, Pulau
Pinang and Kuala Lumpur. On 30 September 2013 he
was elevated to the Court of Appeal. Dato Serl Zakaria
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Bam retived on the 8 March 2018,

Datuk Siti Mariah Ahmad

Datuk Sit1 Mariah Ahmad was born on 14 April 1956 in
Kepala Batas. Pulau Finang. She obtained her LL.E from
the University of Malayain 1980,

She started her career as a Magistrate at Alor Setar. Kedahin
1880. Throughout her service. Datuk S1t1 Manah Ahmad had
served 1n several states. such as a Magistrate in Kedah and
Kuala Lumpur. On the 1January 1984, she was appointed
as a Senlor Assistant Registrar at the Huala Lumpur High
Court, She was appeinted as a Sessions Court Judgs 1n 1989
before her appointment as a Judicial Cemmissioner.

On 1 Meay 2003, she was appeinted as a JJudicial Commussioner
in the Commeraal Division. High Court at Kuala Lumpur.
She was appointed as a Judge of High Court of Malaya on the
21 Decernber 2004, During her tenure as a High Court Judge,
Datuk Siti Mariah Ahmad had served in Kuala Lumpur,
Shah Alam and Seremban specialisingin commeraial, farmily,
civil and criminal cases, She retired on 1 January 2018,
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Datuk Samsudin Hassan

Datuk Samsudin Hassan was born on 22February 1952 1n
Perak. He received his early education at Clifford Schocl,
Kuala Kangsar Perak and Anderscn Echool. Ipoh Perak.
He graduated with a LL.B (Hons) from Ealing Callege,
London and obtained his Cerfificate in Legal Practice
{CLP) (Hons) in 1985, He then pursued his Masters (Arts)
in Criminclogy at the University of Leicester England.

He had served in the Ministry of Foreign Affairs before
joining the legal service 1n 1986, Throughout his career in
the legal service. he held various positions, including Deputy
Public Prosecutor, Legal Advisor to the Roval Malaysian
Customs and Excise Department, Senior Federal Counssl,
Deputy Registrar of Companies, Ministry of Domestic
Trade and Consurmer Affairs, Special Officer to the Attorney
General. and Chairman of the Industrial Court.

Datulk Samsudin Hassan was appointed as a Judicial
Comrussioner of the High Court of Malayva on 31 Way 2010,
On 189February 2014, he was elevated az a Judge of the
High Court of Malaya. Datuk Samsudin Hassan retired
on 22 February 2018,

Dato’ Hue Siew Kheng

Dato Hue Biew Kheng was born on the 7 MNovember 1852
in Raub, Pahang She cbtained her LL.B (Hons.) from the
University of Malayain 1976,

She started her career by joirung the Judicial and Legal
Service upon graduation, Throughout her caresr. she has
held various positione, including the Assistant Director
at the Legal Ald Bureau at Kuala Lumpur and IMNegeri
Semkbilan, Sessions Cowrt Judge in various states including
Kuala Lumpur, Selangor. Pahang and MNegerl Sembilan,
Deputy Commissioner of Law Revision and Law Reform
at the Attorney Generals Chamber and Treasury Salicitor
to the Ministry of Finance, She was appointed as the
Chairman of the Customn Appeal Tribunal on the 1June
2007,

Dato Hue Siew Kheng was appointed as a Judicial

Comrmussioner on the 15 September 2008, She was elevated
as a High Court Judge on 11 May 2011. She retived on
TIovernker 2018,
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Mdm. Amelia Tee Hong Geok Abdullah

Mdm. Amelia Tee Hong Geok Abdullah was born in Batu Pahat,
Johor on 22 MNovember 1952, She graduated with a LL B (Hong.)
from the University of Malaya 1n 1976,

She began her legal career when she joined the Judicial and
Legal Bervice in 1876, Throughout her carveer, she has held
various positions, including as a Magistrate, Senior Assistant
Regstrar, Senior Federal Counsel, Deputy Public Prozecutor,
Head of Eegearch Division and Deputy Parliamentary Drafter
with the Attorney General's Chambers, and as a Sessions
Cowrt Judge. In 2002, she was appointed as a Chairman of the
Industimal Court,

Mdm, Amelia Tes Hong Geok Abdullah was appointed as a
Judicial Commissioner on the 14 August 2008 and was elevated
to the High Court in 2011, She had served in the High Courts
of Kuala Lumpur and Shah Alam during her tenure as a High
Court Judge. She retived on 22 INovember 2018,
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Courses Organised by the Judicial Academy

Introduction

In 2018, the Judicial Academy continued to provide training to enhance the experfise of judges. These wraining

programmes focused on practical fraimngbased on the concept of peer teaching and peerlearmng. Appellate court

judges are naminated by the Chief Justice to conduct the courses wherebv the participants comprised High Court

Judges and Judicial Commuissioners. The High Court Judges and Judicial Commissioners are assigned toplcs or

case studies, and are reguired to prepare a presentation for discussion with other participants. Throughout this

exercise, the appellate court judges facilitating the course will be present throughout the duration of the course

to guide as well give views and comments,

The following training programimes were held 1n 2018:

Insolvency Act 1967: Understanding the New Bankruptey Law

This programme was held on 10 February 2018
(Eaturday) at the Conference Hall, Palace of Justice,
Putrajava with the objective of providing an overview
of the 2017 amendments to the Banlouptoy Act 1267,
now renamed the Insolvency Act 1967,

Due to the importance of the recent amendments
which came into force on 6 Ccetober 2017, JAC 1nvited
atotal of 111 participants comprising 7 Federal Cowrt
Judges, 18 Court of Appeal Judges 33 High Court
Judges, 20 Judicial Commissioners. 30 judicial officers.
Representatives from the Counselling and Credit
Management Agency (AKFHK) were alsoinvited to give
aninsight in respect of the role of the AFKFE under the
new Insolvency Act 1887,

Datuk Meor Hashimi Abdul Harmid, Deputy Director
General of Inseclvency, Malayeia Department of
Insclvency (MdI) gave the participants a general
overview of the new Insolvency Act 1967,

This was followed by presentations by Justice Abdul
HKarm Abdul Jalil. Judee of the Court of Appeal entitled
TJew Rescue Mechanism; Voluntary Arrangement and
Interim Order’ and Justice Hasnah Dato Mohammed
Hashim, Judge of the Court of Appeal on the "Specific
Features of the INew Insclvency Regime,”
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The programme concluded with a gquestion-and-answer
session between the three speakers mentioned above

and the participants, moderated by Justice Vernon Ong
Lam Kiat, Judge of the Court of Appeal.

Datuk Meor Hashin Abdul Hamad, Deputy Dirsctor
General of Ingolvency, Malaysa Department of Insolvency
(MWMdID) giving an overview of the new bankruptey law during
the seminar “The Ingolvency Act 1867 Understanding the

INew Banlkruptcy Law’
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G&A Bession during the seminar “The Insavency Act 18957 Understanding the Mew Bankruptey Law” . The session was

moderated by Justice Vernon Ong Lam Kiat, Judge of the Court of Appeal. The panel members comprised Justice Hasnah Dato’
Mohammed Hashim and Justice Abdul Karim Abdul Jalil, both Judges of the Court of Appeal. as well as Datuk Meor Hashimi
Abdul Hamad, Deputy Director General of Insolvency, Malaysia Department of Insolvency MdD
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The Chief Justice’s Programme with High Court Judges and Judicial Commissioners

On 23 February 2018 (Friday). The Rt. Hon. the Chief
Justice Tun Raus Shanf had a session with 20 High
Court Judges and 8 Judicial Commissioners from the
Kuala Lumpur High Court to discuss the achievement
of the disposal pre-2016 cases and the target for
disposing of pre-2017 cases in 2018 The session was
held at the Banquet Hall, Palace of Justice, Putrajayva.

Justice Azahar Mohamed, Judge of the Federal Court
who 18 also the Chairman of the Training Committes
of the Malayeian Judicial Academy presented the Civil
and Criminal Division statistics and achievement
while Justice Zaharah Tbhrahim. Judge of the Federal
Court presented the achisverments of the Commercial

Division.

Eoms of the participants of “The Chisef Justice's Programmewith High Court Judges
and Judital Commissionera’

(L-E) Justice Faizah Jamaludin, Justice Wan Ahmad Farid Wan Salleh, Justice Wong Eian Eheong, Justice
Mohamed Zaimi Mazlan, Justics Noorin Badaruddin, Justice 8. antha Balan E.8. Moorthy, Justice Azizah
Haji Wawawi, Justice Lee Bwee Beng, Justice INik Hasmat Nik Mohamad and Justice I or Bes Aniffin

Appellate Judging and Appellate Intervention

This programme was speclally tailored for Court of
Appeal Judges, 22 Court of Appeal Judges atterided
the programme which was held on 24 February 2018
(Saturday) at the Banguet Hall, Palace of Justice,
Putrajaya. The Et. Hon, the Chief Justice Tun REaus
Sharif spoke on "Appellate Judsing” followed by Justice
Zulkefh Ahmad Makinudin, President of the Court of
Appeal on "Appellate Intervention’.

70

The participants engaged 1n a very interactive
discussion with the Chief Justice and President of
the Court of Appeal as well as Justice Ahmad Haj1
Maarop, Chief Judge of Malava and Justice Azahar
Mohamed, Judge of the Federal Court.
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Group photo of the Judges of the Court of Appeal who attended the course "Appellate Judging and
Appellate Intervention” with the course facilitators

First row (L — RE): Justice Harmundar Bingh Dhalwal, Justice Azahar Mohamed, Justice Zulkefh Ahmad
Makinudin, Chief Justice Tun Raus Bhanf, Justice Ahmad Haji Maarop, Justice Mohtarudin Bala and
Justice Vernon Ong Lam Kiat.

Becond row (L — R): Justice Zaleha Yusof, Justice Rohana Yusuf, Justice Buraya Othman, Justice Dr.
Badariah Haji Sahamd (hidden), Justce Mohd Zawaw: Balleh. Justice Abang Iskandar Abang Hashim,
Justice Ahmadi Haj Asnawi, Justice Mary Lim Thiam Buan, Justice Umm Kalthum Abdul Majid and Justice
Rhodzarah Bujang.

Third row (L — E): Justice Idrus Harun, Justice Yeoh Wee Biam, Justice Zabariah Mohd. Yusaf, Jushce
Abdul Karim Abdul Jalil, Justice Hasnah Date’ Mohammed Hashim. Justice Yaaceh Haj Md. Bam. Jushes
Tenghu Maimun Tuan Mat, Justice Abdul Rahman Eebl and Justice Eamardin Hashim

B 25 ok Ty NP
The faclitators of the course "Appellate Judging and Appellate Intervention”

{L-R) Justice Ahmad Haji Maarop, Chief Justice Tun Eaus Sharif, Justice Zulkefli Ahmad Makinudin and
Justice Azahar Mohamed

?1
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Seminar on Land Law: Resolving Competing Claims under Section 340 of the National

Land Code

This programme held on 3 March 2018 (Baturday) at
the Conference Hall, Palace of Justice, Putrajaya was to
provide the participants with an opportunity toidentify
currentissues relating toland mattersin courts. A total
of 119 participants attended this serminar, comprising
the President of the Court of Appeal and the Chief
Judge of Malaya, & Federal CourtJudges, 21 Judges of
the Court of Appeal, 36 High Court Judges, 25 Judicial
Commissioners and 30 judicial officers,

Datuk Dr, Khaw Lake Tee who was the Dean of
the Faculty of Law from 2004 to 2007 gave a very
invigoerating talk on ‘Resclving Competing Claims
under Section 340 of the INational Land Code’, During
the second half of the programme, a guestion-and-

answer sesslon was held moderated by Justice Azahar
Mohamed, Judge of the Federal Court,

Justice Azahar Mohamed moderating the Q&4 Eession during the "Seminar on Land
Law: Resolving Competing Claims under Bection 840 of the National Land Code’

Datuk Dr. Khaw Lake Tee speaking at the "Seminar on Land Law: Eesolving Compehing
Claime under Section 340 of the National Land Cede’
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Induction Course for Judicial Commissioners

This course was held between 26 to 30 March
2018 (Monday to Friday) at the Secretarvs Office,
Judicial Appointments Commission. Palace of Justice,
Putrajaya, This programme 18 conducted when new
Judicial Commissioners are appointed in order to
provide them with an introduction to their new job

gcope and field of work.

The five days intensive course covered various toplcs
and areas of law such as ‘Judge Craft’, "Adjudicating
Cages under the Secunty Cffences (Special Measures)
Act 2012, "Case Management'. and "Salient Features
of the Rules of Court 2012".

L. —R): Justce Baha Yusof Haji Wahi, Justice Zulkefli Ahmad Makinudin, Chief Justice Tun Raus Bharif, Justice Ahmad
Haj: Maarop and Justice Azahar Mohamed

Justice Vernon OUng Lam Fiat epealung to the Judicial
Commuissioner candidates

(L. —E}): Justice Abang Iskandar Abang Hashim and Justice Hasnah
Dato Mohammed Hashim speaking to the Judicial Commissioner

candidates

?3
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Adjudication of Habeas Corpus Cases and Amendment to the Dangerous Drugs Act 1952

This programime was held on 18 August 2018 (Baturday)  Hajl Maarep. President of the Court of Appeal spoke
at the Conference Hall, Palace of Justice, Putrajayva. on the "Amendment to the Dangesrous Drugs Act 19527

followed by Justice Mohd Zawawi Salleh. Judge of the
The first half of the programme consisted of talks by  Federal Court who spoke on "Adjudicating Habeas
appellate court judegss to share ther many years of  Corpus Cases’. In the second half of the programme
expellence. The participants compnsed 17 High Court  the participants were divided into groups to discuss
Judges and 16 Judicial Cormrmissioners. Justice Ahmad — case studies.

-

T I

Justice Ahmad Hajn Maarop, President of the Court of Appeal, delivering his talk on the

‘Amendment to the Dangerous Drugs Act 18959 in the course "Adjudication of Habeas
Ceorpus Cases and Amendment to ths Dangerous Drugs Act 1952°

Justice Mohd Zawawi Salleh, Judge of the Federal Court, delivering his talk in the course
*Adjudicating Habeas Corpus Cases’ in the course “Adjudication of Habeas Corpue Cases
and Amendment to the Dangerous Drugs Act 1952

4



Criminal Law: Evidence and Procedure

This programme was held from 21 to 22 September
2018 (Friday to Saturday) at the Conference Hall,
Palace of Justice, Putrajayva. The facilitators for
this programme were Justice Ahmad Haji Maarop,
President of the Court of Appeal: Justice Zaharah
Ibrahim, Chief Judge of the High Court in Malaya:
Justice Azahar Mohamed. Judge of the Federal Court
cum Chairman of the Training Committes of the

Malaysian Judicial Academy; and Justice Tengku
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IM=imun Tuan Mat, Judge of the Court of Appeal (as
Her Ladvship then was).

This programme was gearsd towards enabling
knowledge-sharing among the participants on evidence
and procedure selected from criminal cases. The first
session conslsted of presentations by participants
on pre-assigned topics, whilst in the second session
participants were assigned into groups and given case
studies to be discussed and presented.

Group photo of the perticipants of the course "“Uriminel Law: Evidence and Procedurs

Eitting (L-E) Justice Has Zanah Mehat, Justice Mamana Haja Yahya, Justice Halyah Abbas Justice Tenghu Maimun Tuan WMat,
Justice Zaharah Thrahim, Justice Ahmad Haji Maarop, Jushce Azahar Mohamed, Justice Abd. Halim Aman. Justice Mohd Yazid
Hajn Mustafa, Justice Ghazali Haj Cha and Justice Ab. Kanim Haji Ab. Rahman

Etanding (L-E) Judicial Commssioner Meor Hashimi Abdul Hamid, Judiaal Commissioner Damyl Goon Biew Chye, Judimal
Jommissioner Mohd Radzi Harun, Justice Moorin Badaruddin, Judicial Jommissioner Rozana Ali Yusoff, Justice Azhahari Kamal
Ramli, Justice Lee Heng Cheong, Judimal Commssioner Ivan Hussein, Justice Abu Bakar Jais; Justice Zulkafh Bakar, Judiaal
Commussioner Zalita Dato' Zaidan, Judisal Commissioner Ahmad Fairuz Zainol Abidin, Justice Ahmad Bache. Justice Wang Kian

Kheong and Justice Mohd Zala Abdul Wahab
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Damages

In 2018, the Judicial Academy repeated the course on
damages held in 2017 on assessment of damages. Two
sessions were held, the first entitled “Damages: Tort’
and the second session entitled "Damages: Contract’.

The course on “Damages: Tort” was held from 19 to
21 Cctober 2018 (Fmday to Sunday) at The Everly
Hotel. Putrajaya. 14High Court Judges and 7Judicial
Commmissicners participated. The Et. Hon, Chief Justice
Richard Malanjum conducted the course together with
Justice Zaharah Ihrahim. Chief Judge of Malava:

Justice Azahar Mohamed, Judge of the Federal Court:
Justice Abang Iskandar Abang Hashim, Judge of the
Court of Appeal: Justice MNallini Pathmanathan. Judge
of the Court of Appeal and Justice Vernon Ong Lam
Fiat, Judge of the Court of Appeal,

The course on "Damages: Contract” was held from 30
IHovember to 1 December 2018 (Friday to Saturday).
The facilitators were the same as the sarlier course,
but the participants comprised 12 High Court Judges
and 12 Judicial Commissioners,

Chief Justice Richard Malanjum delivering the opening remarks in the course
‘Damages: Tart

96



THE MALAYSIAN JUDICIARY

YEARBOOK 2018

The famlitators of the course "Damages: Tort’

(L-E) Justice IMallini Pathmanathan, Justice Azahar Mohamed, Chief Justics Richard Malanjum, Justice Zaharah Ihrahim.
Jusgtice Abang [ckandar Abang Hashim and Justice Vernon Ong Lam Kiat

Justice Vazeer Alam Mydin Meera delivering his presentation in the course ‘Damages: Tart’
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CHAPTER 7

HUMAN RIGHTS



“......Many countries force transgender people to undergo medical treatment,
sterilization or meet other onerous preconditions before they can obtain legal
recognition of their gender idenlily..... In many cases, a lack of adequate
tegal protections combined with hostile public attitudes leads to widespread
discrimination against ...... transgender ...... - including workers being fired from
Jobs, students bullied and expelled from schools, and patients denied essential
healthcare.”

UN Free & Equal Campaign
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THE RIGHTS OF TRANSGENDER
By Mdm Arleen Ramly*

DEFINITION

Transgender means denoting or relating to a person
whose sense of personal identity and gender does
not correspond with their birth sex.! The opposite of
transgender 18 cisgender which means of or relating
to a person whose gender 1dentity corresponds to the
assumed gender assigned to them at birth.®

Transgender identities expression

Transgender people express their gender identities in

many different ways:®

1) some people use their dress, behaviour. and
mannerisms to live as the gender that feels right
for them;

(1) some people take hormones and may have surgery
to change their body so it matches their gender
1identity: and

(111) some transgender people reject the traditional
understanding of gender as divided between
just ‘male’ and ‘female”. so theyv identify just

as transgender. or genderqueer. genderfluid. or

something else.

Transgender people are diverse in their gender
identities (the way vou feel on the inside). gender
expressions (the way vou dress and act), and sexual
orientations (the people you're attracted to),

Transgender versus Transsexual®

Transsexuals are people who transition from one
zex to ancther. A person born as a male can became

recognizably female through the use of hormones and/

Oxford Dictionary.
Colling Dhictionary.

[ B e N

der-nonconforming-identities

or surglcal procedures and a person born as a female
can become recognizably male. That said. transsexuals
are unable to change their genetics and cannct acquire
the reproductive abilities of the sex to which they
transitioned. Sex 1s assigned at birth and refers to a
persen's biclogical status as male or female. In other
words, sex refers exclusively to biclogical features:
chremesemes, the balance of hormeoenes. and internal
and external anatomy. Each of us 1s born as etther male
or female, with rave exceptions of those born intersex
who may display characterstics of both sexes at birth,

Transgender, unhke transsexual, 18 a term for pecple
whose 1dentity expression, behaviour or the general
sense of self does not conform to what 18 usually
associated with the sex theywere bornin the place they
were born. It 1s often said sex 1z a matter of the bodywy,
while gender cccurs in the mind. Gender 1s an internal
genge of being male, female, or other, People often use
binary terms, for instance, masculine or fermumne, to
describe gender just as they do when referning to sex.
EBut gender 1s more complex and encompassses mores
than just two possibilities. Gender 1s alsoinfluenced by
culture, class, and race because behaviour. activities,
and attributes seen as appropriate in one society or
group may be viewed otherwise in another.

Transgender. then, unlike transsexual 1s amultfaceted
term. One example of a transgendered parsonimightbe
aman whoig attracted to women but is also identified
as a cross-dresser, Other examples include psople
who consider themselves gender nonconforming,
multigenderad, androgynous, third gendsr, and two-
spirit people. All of these definiflons are inexact and
vary from person to person, yvet each of them includes
a sense of blending or alternating the binary concepts

Deputy Director, International Affairs Mivision. the Chief Registrar's Office of the Federal Court

Planned Parenthood. Retrieved from https./fwww plannedparenthood orgllearn/ssxual-orientation-gender/trans-and-gen-

4 Busan Beuth (2014) What is the difference betiween transsexial and transgender? Facebook s new version of Tt's Complicated
Medical Daily. Retmeved from https:/www medicaldaily com/what-difference-between-transsexual-and-transgender-face-

books-new-version-its-complicated.
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of masculimity and femiminity. Some people using
these terms simply see the traditional concepts as
restrictive, Less than one percent of all adults 1dentify
as fransgender,

Transgender versus Liesbian, Gay and Bisexual®

People often confuse gender 1dentity with sexual
orientation, Butbeing transgenderisn’t the same thing
as being lesbian, gay. or bisexual. Gender 1dentity,
whether transgender or cisgender, is about who wou
are inside as male, female, both. or none of these,
Being lesbian. gay bisexual, or straight describes
whom vou're attracted to and whom you feel drawn to
romantically, emotionally, and sexually, A transgender
person can be gay, lesbian, straight, or bisexual. just
like somecne who's cisgender, A simple way to think
aboutitis: Sexual erentationis about whom vou want
to be with, Gender 1dentityis about who yvou are.

NOTABLE DEVELOPMENTS ON
TRANSGENDER RECOGNITION AND
RIGHTS

In 2004, the Gender Recognition Act 2004 was passed
in the UK, This Act provides for transgender men and
women to apply for thelr gender recogrution certificate®
which will then legally recogrised their acquired gender
including the right to be 1ssued a new birth certificate
and the right to marry.’ This Act dees not require any
form of gender reassignment surgery as a precursor
to the application.® This Act was drafted in response

5 Bupranoted

to European Court of Human Rights rulings on 11
July 2002 1n Goodwin & I v United Kingdom [2002] 2
FCR 577, that by not allowing the legal recognition of
someone's gender reassigniment was 1n breach of Article
8" and Article 12% of the Eurcpean Cenventicn on
Human Rights.

In 2012, the Ewropean Comrmission s MNetwork of Legal
Experts 1n the IMNon-discrimination Field authored
a landmark report!! on discrimination motivated
by sex, gender identity and gender expression,
The report drawing upon expert knowledge in 30
Eurcpean jurisdictions, highlighted the significant
levels of inequality which confronted transgender and
intersex people across the Eurcpean Union (ELT) and
the Eurcopean Free Trade Association (EFTA) despite
promising developments in individual countiries, The
report also eritically analvsad existing EU protections
for transgendesr people, in particular, the case law
of the Court of Justice of the European Union and
revealed the comparative absence, both de jure and
de facto. of domestic protections against transphobic
and intersex-motivated discrimination. In 1ts second
report published in 2018, it stated that due to the 2012
repart, in the vears since 2012, the attention paid to
the human rights of transgender and intersex people
and to diserimination on the grounds of gender identity
and sex characteristics has increassd significantly,
Across the various Member States. and at the regional.
especlally the Eurcpean and inter-American level,
there ie a growing awareness of the lived expenence
of transgender and intersex individuals and greater
understanding of the social. legal and economic
challenges that they face.

6 Toapply transgender men and women must supply evidence of 2 medical diagnosis of gender dysphoia and of havang lived 1n
thewr "acquired gender’ for two years. According to the "Guide to UK Legal Gender Recogrmibon’ produced by UK Trans Info a
national organisation thatworke to improve thelives of trans and non-binary people in the UK through advocacy, campaigning,
information and support, applying for gender recognition is completsly optonal. many people cannat apply for it and many
others choose not to apply. From the statistics produced by the UK Ministry of Justice, about 300 to 370 application for gender
recognition certificate was recemved yearly.

7  Bection 1(1) and (2). 10 and 11 of Gender Eecognition Act 2004,

8  Dr Nicola Williams, Retrieved from https//fairplayforwomen.com/gender-racognition-act-200 4-explained/> and <https/fwww
theguardian com/commenhsfres/2018/0ct/17/the-guardian-iew-on-the-gender-recognition-act-where-rights-collide

&  Thenght to vespect for private and family life.

10 The mght to marry and to establish a fammly.

11 Agius, B and Tobler, C (2012), "Trans and intersex people Discrimination on the grounds of sex. gender identity and gender
expression”. European Commission. doi 10.2838/66269

12 Brink. M. wv.d., & Dunne, P. (2018). Trans and intersex equality rights in Europe — a comparative analvais BEuropean Union.
dou 10.2B38/75428,
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In Julv 2013, the Office of the United INations High
Comrmuesioner for Human Rights (OHCHR) launched
U Free & Equal, an unprecedented global UIN public
information campalgn aimed at promoeting equal
rights and fair treatment of leshian, gay, bisexual,
transgender and intersex (LGBTI) people. The Ul Free
& Equal campaignis animtiative of the Umted INations
Human Rights Office and implemented with support
from Ul and non-Ul partners at the country level, A
number of celebrities have been named as campaign
"Equality Champions'—include U 8. singer Ricky
Martin, South African musician Yvonne Chaka Chaka,
Bollywood actress Celina Jaitly, Brazlian pop star
Daniela Mercury and her wife Malu Vergosa Mercury,
1J.€. hip-hop duc Macklemore and Ryan Lewis, and the
band fun. Other prominent supporters—many of whom
have taken part in campaign events—include South
African Archbishop Emertus Desmond Tutu. tennis
legend Martina Navratilova, 1.8, basketball champion
Jason Colling, Indian acter Imran Khan, U.8. actor
Zachary Quinto, and musicians Melissa Etheridge.
Sara Bareilles and Eachel Platten.!®

In February 2014, US Facebook created a stir when
it added 50 gender options for its billions of users.
Collectively, the terms reveal the company's recognition
of a diversity of possible gender identities and gender
presentations. !¢ In the same vear, UK Facebook users
were given the option to choose from one of 71 gender
options. including asexual, polygender and two-spirt
perscn. following the feature's successful integration
in the US. Users can cheoose a different gender option
from the previcus male and female cholces by selecting
‘custom’ 1n the gender tab of their profiles. In addition,
people who select a custom gender will now have the
ability to choose the pronoun they'd Like to be referred
to publicly—male (hefhug). female (she/her) or neutral
(thewtheir). 't

Other websites have already implemented similar
policies as transgender 1ssues became more widely
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considered, Google+, for instance, allows users to
choose from "male’, "famale” or "ather’ The company
sayve that arcund cne percent of people identify as

“other” 1@

In MNovember 2015, the UK Government Equalities
Office published a guide entitled "Providing services
for transgender customers-A guide’ ., This guide laird
out 8 good practices that can be implemented by
gervice providers, However, several criticisms!’ have
been levelled out against this guide: firstly, service
providers will be pressured to follow these
guidelines as in manycases of ifigation, theyvmayvhbe
used as part of a case for discrimination. Secondly, the
guide specifically defines what it takes to be treated in
law as the opposite gsex

"If someone adopis a new gender rule by
changing their name. title and pronoun and/
or by wearing different clothing, altering
their body language speech and hatrstyie,
they have reassigned their gender. As part
of their gender reassignmeni. socme people
may choose to take hormones and/ or hauve
surgery, but medical interuvention is not an
essential part of gender reassignment.”

This definition of the sexes as a set of behavioural
and appearance-based stereotypes. in place
of biological fact, 15 of great concern. It takes
away the protection of children from adult 1deas
and judgments imposed upon them and gives free
relign and validation to theose adults who believe
in ‘gender sterectypes’, Thirdly. the good practice
gulde clearly encourages service staff and security
guards to assume a man 1s a woman 1f he walks
into a women's toilet or changing room. Staffs are
discouraged from challenging a man who walks
into a women's toilet or changing room for fear
of being accused of harassment which. in this
guide, specifies the following as harassment: making

13 The United Nations (fobal Campaign Against Homophobia and Transphobia. Retmeved from https/fwww unfe crglabout/.

14 Bupra note 4

16 Ehiannon Williams (2014) Facebook's 71 gender options come to UH users, The Telegraph. Retrisved from https/fwww tele-
graph.co ul/technology/faceboolt/1 083068 4Facebooks-T1 -gender-options-come-to-UK-users html

16 Imd

17 Transgender Trend Estmeved from https/ivwww transgendertrend. com/uk-transgender-mighte-legislation/
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transphobic comments and 1sclation. exclusion and
making a person feel emotionally or phvsically unsafe,
However, the meamng of transphobic’ 18 not defined.
ner the actions or words which would make someone
feel 'emotionally or physically unsafe’ . Furthermmore,
no such consideration of feelings of safety 1s extended
to women and girls 1in the gude,

CASE LAW

Transgender recognition and rights in United

Kingdom (UK) and United States of America (USA)
Corbett v Corbeft (1870) 2 Al ER 33

This case set the legal precedent regarding the statusof
transsexuals in the United Kingdom in the yvears prior
to the Gender Eecognition Act 2004,

In September 1963 the parties went through a
ceramony of marriage, At that time the petitioner knew
that the respondent had been registered at birth as of
themale sex and had in 1950 undergone a sex changs
operation consisting in removal of the testicles and
most of the serotum and the formation of an artificial
vagina in front of the anus, and had since then lived
as a woman,

In December 1263 (the parties have been together for
nomoeore than 14 dave since the ceremony of marriage),
the petitioner filed a petition for adeclaration that the
marriage was null and void because the respondent was
a person of the male sex. or alternatively for a decree
of nullity on the ground of non-consummation. The
respondent. by her answer, asked for a decree of nullity
on the ground of either the petitioner's incapacity or
his wilful refusal to consummate the marrage: and.
by an amendment made during the tial pleaded that
the petitioner was estopped from alleging that the
marriage was vold and of no effect er, alternatively,
that in the exercise of its discretionary jurisdiction to
make declaratory erders under REC Ord 15, the court,
1n all the clrcumstances of the case, ought to refuse to
grant to the pefiticner the declaration prayed for in the
prayer to the pefition.

104

On the medical eriteria for assessing the sexual
condition of anindivnidual. the trial judege found that the
respondent had been shown to be of male chromosomal
sex, of male gonadal sex. of male genital sex and
pevehologically to be a transsexual, The Court held as
follows:

"An unustally large number of doctors gave
evidence irn the case. amounting to no less
than nine in all, tncluding fwoe medical
inspectors to the court. Kachside called three
leading medical experts to deal with various
aspects of anatomical and psychological
sexual abnormality... ...

It was agreed by counsel on both sides that
reports, articles in learned journals, and
books writien by any of the witnesses could
be used in evidence without jormal proof, Tt
was also agreed that publications by other
writers, eher in the form of articles or books,
should be treated as part of the evidence in
the case,
relevant material to be pud before the court

This sensible course enabled the
in a convenient and sensible way, ..

Anomalies of sex may be divided into
two broad divistons. those cases which are
primarily psvchological in character. and
those tn which there are developmenial
abnormalities in the anatomy of the
reproductive svstem (including the external
Two kinds of psychological
abnormaliiy are recognised. the iransvesiite

denitalia)

and the transsexual The transvestite is
an individual (nearly. if not always a
man) who has an intense desire to dress
up in the clothes of the opposite sex.
This is tntermitient tn characier and is not
accompanied by a corresponding urge to live
as or pass as a member of the opposite sex
at all tines. Transvestite males are usually
heterosexual, often married, and have no
wish to cease to play the male role in sexual
activity. The transsexual, on the other
hand, has an extremely powerful urge
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to become amember of the opposite sex
to the fullest extent which is possible.
Thev give a history, dating back o early
childhood, of seeing themselves as members
of the oppostie sex which persists in spife of
thewr being brought up normally tn theirown
sex. This goes oni unitl they come to think of
themselves as females tmprisoned in male
bodies, or vice versa. and leads fo inlernse
resentment of, and disiike for, their own
sexual organs which constanily remind therm
of their biological sex. They are said to be
selective historians| tending fo stress events
which fit in withtheir ideas and to suppress
those which do not. Some transsexual men
ltve. dress and work resularly as females and
pass more or less unnoticed. They become
adept at makewp and knowledgeable aboui
using cestrogen, the female sex hormone.
to promaote the development of female-like
breasts, and at dealing with such masculine
attributes as facial and pubic hair, As a
resudt of the publicity which has been given
from time to time to so-called ‘sex-change
operaitons’. many of them go to extreme
lengths to importune doctors to perform such
operations an them., The difficulties under
which these people inevitably live resull in
various psvchological conditions such as
extreme anxiety and obsessional states, They
do not appear to respond favourably to any
known form of psychological treatment and,
conseguentlv, some serious-minded and
responsible dociors are inclining fo the view
that such operations may provide the only
way of relieving the psychological distress.

.....,All the medical witnesses accept
that there are. at least, four criteria
for assessing the sexual condition of an
individual. These are-
(i) Chromosomal factors.
(il) Gonadal factors (ie presence or
absence of testes or ovaries).
(i11) Genital factors (including internal
sex organs).
(iv) Psychological factors.
Some of the witnesses would add-
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{(v) Hormonal factors or secondary
sexual characteristies (such
as distribution of hair. breast
development. physique ete which
are thought to reflect the balance
between the male and female sex
hormones in the body).

It 15 imporiant to note that these criteria
have been evolved by doctors for the purpose
of svetematising medical knowledge, and
assisting in the difficult task of deciding
the best way of managing the unforiunate
patients who suffer. either physically or
pevehologically. from sexual abnormalifies.
As Professor Dewhurst observed We do not
determine sex-in medicine we determine the
sex in which if iz best for the individual fo
live' These criteria are. of course, relevant to,
but do not necessarily decide. the legal basis
of sex determination.

..... The normal individual has 23 pairs of
chromasomes tn his ordinary body cells. one
of each pair being derived from each parent.
One pair is known to determine the sex of
normal individuals, The normal female
has a pair which is described as XX the
normal male a pair which is described as X7
The ¥ chromosomes can be distinguished
guitte clearly from the X In the male. the
X chromosome is derived from the mother
and the Y from the father. Inthe female one
X chromosome 1s dertved from the father
and one from the mother. All the ova of a
female carry an X chromosome but the male
produces two populations of spermalozoa.
one of which carries the 17 and the other the
X chromosome. Fusionof a 1" spermatozoon
with an cvum produces an embryo with
X1 chromosomes which., under normal
conditions, develops into a male child: fusion
of an ovum with an X spermatozoon prodiices
an XX embrvo, which becomes a fermnale child,
Various errors can cccur at this stage which
led to the production of individuals with
abrnormal chromosome consiitutions, such
as XXV and XO (meaning a single X only),



In these two cases, the indwiduals will show
marked abnormalities in the development of
their reproductive organs. The XX patient
will become an undermasculinised male
withsmall under-developed testes and some
breast enlargement. The abnormality will
become apparent at puberty when the male
secondary sex characterisiics. such as facial
hair and male physige, will not develop tn
the normal way, The X0 individual has the
external appearance of a female. avagine and
uterus but no active ovarian fissue. Without
treatment the vaging and uterus remain
infantile in tvpe and none of the normal
changesof puberty ocour, Administrationof
oestrogen, however, produces many of t hese
changes. The individual of course remains
sterile,

The ¥ chromosome is, therefore. normally
associated with the development of testicular
tissueinthe embryo, the second Xchromeosome

with the development of cuarian tissue.., ... ..

My conclusions of fact onthis part of the case
can be summarised, therefore. as follows.
The respondent has been shown to have XV
chromosomes and. therefore. to be of male
chromosomal sex: to have had testicles prior
to the operation and. therefore. to be of male
gonadal sex: to have had male external
gentialia without any evidence of internal or
external female sex organs and. therefore. to
be of male genital sex; and psyvchologically
to be a transsexual, The evidence does not
establish that she is a case of Klinefelter's
svndrome (o disorder in which a degree of
feminisation takes place about the time of
puberty in hitherto. apparently, normal
males) or some similar condition of partial
testicular failure, although the possibility
of some abnormality in androgenisation
at puberty cannot be excluded. Sociallv,
by which I mean the manner in which the
respondent is [tving inthe community. she is
living as, and passing as. @ Woman more or
less successfullv, Her owtward appearance,
at first sight, was convincingly feminine,
but on closer and longer examinaiion in
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the witness box it was much less so, The
voice manner, gestures and atitiude became
increasingly remiruscend of the accomplished
female impersonator. The evidence of the
medical inspectors, and of the other doctors
who had an cpportunity diring the trial of
examining the respondent clinically, is that
the body, in ils post-coperative condiiton,
looks more [ithe a female than a male as
a result of very skiljful surgery. Professor
Dewhurst, after this examination, put
his opinion in these words-the pastiche
of feminity was convincing’. That. in my
judgmenit, is an accurate description of
the respondent. It is common ground
between all the medical witnesses that
the biologieal sexual constitution of
an individual is fixed at birth (at the
latest), and cannot be changed, either
by the natural development of organs
of the opposite sex, or by medical or
surgical means. The respondent’s
operation, therefore, cannot affect her
true sex. The only cases where the term
'change of sex’ is appropriate are those
in which a mistake as to sex is made
at birth and subsequently revealed by
further medical investigation.

v..The question then becomes what is
meant by the word woman’ tn the coniext
of a marriage, for I am not concerned io
determine the legal sex’ of the respondeni
at large. Having regard io the essentially
heterosexual character of the relationship
which is called marriage. the criteria must,
in my judgment, be biclogical for even
the most extreme degree of transsexualism
in a male or the most severe hormonal
imbalance which can exist in a person
with male chromosomes. male gonads and
male genitalia cannot reproduce a person
who is naturally capable of performing the
essenttal rele of @ woeman in marriage. In
other words, the law should adopt. in the
first place, the first three of the doctors’
criteria, ie the chromosomal. gonadal
and genital tests, and. if all three are
congruent, determine the sex for the
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purpose of marriage accordingly, and
ignore any operative intervention. The
real difficulties, of course, will ocewr 1f these
three criteria are not congruent. This
gquiestion does not arise in the present cose
and I must not anticipate, but if wordd seem
to me to follow from what I have said that
greater weight would probably be given
to the genital criteria than to the other
two. This problem and, in particudar. the
questionof the effect of surgical operations in
such cases of physical inter-sex, must be left
uniil i comes jfor decision. My conclusion,
therefore, 15 that the respondent is not a
woman for the purposes of marriagge but is a
biological male and has been so since birth.
It follows that the so-called marriage of 10
September 1965 1s void. .. ..

oo df the law were to recognise the
‘assignment’ of the respondent to the female
sex, the question which would have to be
ansivered is. what was the respondent's sex
tmmediately before the operation? If the
answer is that if depends on ‘assignment’
then, if t he decision at that time was fermale,
the respondent would be a female with
male sex organs and no female ones, If the
assignment to the female sex s made ajfter
theoperation. then the operation has changed
thesex Fromithis it would follow that if a 50
vear old male iranssexual, married and the
father of children. underwent the operaiion.
he would then have o be regarded in law
as a female. and capable of ‘marryving’ a
man! The results would be nothing if not
bizarre... .. Marriage is a relationship
which depends on sex and not on
gender.

couple later separated, and J.T. stopped supporting
M.T. financially, M.T. filed a camplaint in the Juvenile
and Domestic Relations Court, seeking support and
maintenance. J.T. argued that M.T. was a male and
that their marmage was thus vad because marriage
had to be between a man and a woman. At the tmal
at the Juvenile and Domestic Relations Court, M.T.'s
doctor testified that, after the operation, M.T. was a
female ML T. was able to have vaginal intercourse with
aman and could neot function as amale either sexually
or for purposes of procreation, The doctor stated that
WL.T. s vagina wasa the same as a tvpical female vagina
after a hveterectomy. J.T.'s adoptive father. Dr. T, was
a doctor and testified as an expert. Dv. T testified that
a person's gex was determined by sexual anatomy at
birth and in his opinion, M.T. was still a males, The
trial court found that MT, was a woman for marital
purposes. J. T, appealad.

The notable part in the Superor Court judgment. in
this case are as follows:

"We accept -- and it is not disputed --
as the jundamental premise in this case
that a lawful marriage requires the
performance of a ceremonial marriage
of two persons of the opposite sex,
a male and a female. Despite winds
of change. this undersianding of a valid
marriage is almost untversal, .......In the
matrimonial field the heterosexual union is
usually regarded as the only one entfitled to
legal recognition and public sanction. ...

There is not the slightest doubt that New
Jersey follows the overwhelming authority. ...

The 1ssue must thenbe confronted whether the
marriagge between a male and a postoperative
transsexual, who has surgically changed her

MT v JT 1401 J.77. 366 A, 2d 204 (1876)

M.T. (plaintiff) was born a male with male sexual
oregans but had always 1dentified as afemale M.T. had
a sex-change operation that replaced her male anatormy
with female anatomy. J T. (defendant) paid for the
operation. M. T, then applied to the State of INew York
to have her birth certificate changed. One vear after
the operation, MLT. marmed J.T., who was amale, The
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external sexual anatomy from male to female,
is to be regarded as a lawful marriage
between a man and c wWoman.

AnEnglish case, Corbett v, Corbett, 2W.LE.
1306, ZAINlE R 33 (F.D A 1970) appears to
be the only reported decision irwolving the
validity of marriage of a true postoperative
transsexual and a male person. The judge
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there held that the transsexual had failed to
prove that she had changed her sex from male
to fermale The court subscribed tothe opinion
of the medical witnesses that "the bwlogical
sexual constiuiion of an individual 15 fixed at
birth (at the latest) and cannot be changed,
either by the natural development of organs
of the cpposite sex. or by medical or surgical
means, The respondent s operation, therefore.
cannot affect her true sex," 2W. LR, at 1323
It felt that three tests for sex should be used,
the chromosomal, gonadal and genital, and
when these were congruent sex jor purposes of
marriage should be determined accordingly,
Id. at 1385, And. in view of the "essentially
heterosexual character" of marriage, thetest
to determine sex must be bislogical, "for even
the mast extreme degree of transsexualism
in a male or the most severe hormonal
imbalance which could exist in o person
with male chromosomes, male gonads, and
male genitalia. cannot reprodiuce a person
who is naturally capable of performing the
esseniial role of @ woman in marriage.” Id,
at 1584- 1325 Based upon an assumed
distinction between "sex’ and "gender,’ the
court held that "marriage is a relationship
which depends onsex and not on gender, " Id,
at 1525. In addition. the judge was mindfl
that the marriage was unstable. brief and
the sexual exchange belween the pariies
- the husband was a transvestile - was
ambivalent. He concluded on alternative
grounds that the marriage had not been. and

indeed could not be, consummated,

We cannot join t he reasoning of the Corbett
case. The evidence before t his court teaches
that there are several criteria or standards
which may be relevant in determining
the sex of an individual It is true that
the anatomical test, the genitalia
of an individual, is unquestionably
gignificant and probably in most
instances indispensable. For example.
sex classification of an individual atf birth
may as a practical matter rely upon this
test, For other purposes, howeuver, where sex
differeniiation is required or accepted. such

as for public records, service in the branches
of the armed forces. participation in certain
regulated sporis activities, eligibiliiy for
tvpes of emplovment and the lithe other
tests in addition o gentfalia may also be
tmportant... .

Agatrist the backdrop of the evidence in
the preseni record e must disagree with
the conclusion reached in Corbett that
for purposes of marriage sex is somehow
irrevocably cast at the moment of birth,
and that for adjudging the capacity to enter
marriage, sex in s biological sense should
be the exclusive standard. On this score the
case has not escaped crifical review. ...

Our depariure from the Corbett thesis is
not a matter of semantics. It stems from a
fundamentally different understanding of
what is meant by "sex’ for marital purpaoses,
The English court apparently felt that sex
and gender were disparaie phenomena. In
a given case there may. of course, be such a
difference. A preoperative transsexunl is an
exampleof that kind of dis harmony. and most
experts would be satisfied that the individual
should be classified according to biclogical
criteria. The evidence and authority which
we have examined. however, show that
a perscn’s sex or sexualiiy embraces an
individual’s gender. that is. ones self-image.
the deep psychological or emotional sense
of sexual ideniify and character. Indeed, it
has been observed that the "psychological
sex of an individual. " while not serviceable
for all purposes. s "practical. realistic and
humane.” ...

The English court believed. we feel
incarrectly, that an anatomical change of
genttalia in the case of a franssexual cannot
"affect her true sex. " I'ts conclusion was
rooted in the premise that "true sex" was
required to be ascertained even for marital
purposes by biclogical criteria. In the case
of a transsexual following surgery, however,
according to the expert testimony presented
here. the dual tests of anatomy and gender
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are more significant. On this evidential
demonsiration. therefore, we are impelled
to the conclusion that jor marital purposes
if the anatomical or genital feaiures of a
genuine transsexual are made to conform to
the persons gender. psyche or psychological
sex. then identity by sex must be governed by
the congruence of these standards.

Implictt in the reasoning underpinning
our determination its the tacit but valid
assumption of the lower court and the
experts upon whom reliance was placed
that for purposes of marriage under
the circumstances of this case, it 1= the
sexual capacity of the individual which
must be serutinized. Sexual capacity
or sexuality in this frame of reference
requires the coalescence of both the
physical ability and the psychological
and emotional orientation to engage in
gexual intercourse as either a male or

a female.......

It has been suggested that there iz some
middle ground befween the sexes, a "no-
man'’s land’ for those individuals who are
neither truly "male’ nor truly "female.” Yei
the standard is much too fixed for such
far-out theories. Rather the application of a
stmple formuda could and should be the test of
gender, and that formula is as follows: Where
there is disharmony between the psychological
sex and the anatomical sex. the social sex or
gender of the indwidual will be determined
by the anatomical sex. Where. however,
with or without medical intervention. the
psychological sex and the anatomical sex are
harmonized. then the social sex or gender of
the indwvidual should be made to conform
to the harmonized status of the individual
and. if such conformity requires changes of a
statistical nature, then such changes should
be made. Of course, such changes should be
made onlv in those cases where physiological
orieniation is complete, ...

In sum. it has been established that an

individual suffering from the condition

of transsexualism is one with a disparity
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between his or her genitalia or anatomical
sex and his or her gender, that 1s, the
individual 5 strong and consistent emotional
and psychological sense of sexual being. A
transsexual in a proper case can be treated
medically by cerfain supporiive measures
and through surgery to remove and replace
exisiing gentialla with sex organs which will
coincide with the person’s gender. If such
sex reassignment surgery is successful
and the postoperative transsexual is,
by virtue of medieal treatment. thereby
possessed of the full capacity to function
gsexually as a male or female, as the case
may be, we perceive no legal barrier,
cognizable social taboo, or reason
grounded in public policy to prevent
that person’s identification at least for
purposes of marriage to the sex finally
indicated.

In this case the transsexual’s gender and
genttalia are no longer discordant: they have
been harmonizedthrough medical treatment.
Plaintiff has become physically and
psyvchologically unified and fully
capable of sexual activity consistent
with her reconciled sexual attributes
of gender and anatomy. Consequently,
plaintiff should be considered amember
of the female sex for marital purposes. It
follows that such an individual would have
the capacity to enter into a valid marriage
relationship with a person of the opposite
sex and did doso here, In so ruling we do no
more than gwe legal effect to a fait accomplL,
based upon medical judgment and action
which are trreversible. Suchrecognition will
promote the individual's quest for tnner peace
and personal happiness, while in no way
disserving any societal interest, principle of

publicorder or precept of morality.

Accordingly. the court below correctiy
determined that plaintiff at the time of her
marriage was afemale and that defendant. a
man, became her lawjul husband obligated
to support her as his wife. The judsmert of
the court 1s therefore affirmed,”
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Transgender recognition and rights in Malaysia

Wong Chiow Yong v Pendafiar Besar /Ketua Pengarah
Jabatan Pendaftaran Negara (2008) 1 CL.J 822

The applicant (alleged tobe born intersex but recorded
born as a female in birth certificate) filed an criginating
sumrmmons seeking an order that he be declared as a
man and that the Malaysian INational Registration
Department be directed to alter the birth register
and the national registration identity card from
fermale to male so as to indicate the applicant's post
reassignment gender, The High Court judege followed
the English case of Corbet! v Corbett (1970) 2 All ER
33 in the determination of the status of applicant's
transsexuality and in dismissing the originating
summons said this;

"Im the instani case, the medical evidence
produced by the applicant did not support
that the applicant was born with {wo sex
organs or is an intersexual as raised in the
affidavit (encl 2) of the applicant....

..... Biological sexual constitution of an
individual is fixed at birth. Therefore,
the decisive significance in the
determination of this application on
the identity of the applieant is not the
physiological test but the biological
test when she was born which 15 in
conformity with the evidence produced by
the applicant... ..

{c) the person who has undergone a sex
change operation cannot be regarded
as belonging to the sex for which
reassignment surgery was undertalken
for the purpose of correcting the
registration of sex of the applicant on
the Register of Births or the National
Registration Identity Card which was

already issued:

... this court is of the view that there is no
express legislation fo re-register the gender
of atranssexual personor under the disguise
of any error or fact or substance in the

register pursuant fo s, 27(3) of the Births
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and Deaths Regisiration Act 1957 and s,
6(2)(c) of the National Registration Act
1859 (Revised-1972) as i would be contrary
to the object and whole spirit of statutory
interpretation and legal principle on which
the judicial system 15 bult....

This court 1s of the view that if the application
is decitded in favour of the applicant. this
cowrt woudd ustirp the furiction of Parliament
and it 1s trite that that s something that the
courts must not do as it s not the function
of the court to substifiide iis own views to fill
gaps in the statute but merely o interpret
each phrase in the statute in ifs statutory
context.

oo An entry in the register of births is
regarded as a record of the fact at the time
of birth, Accordingly, the Birth Certificate
constifute a document revealing riot current
identity buf historical facts, A Birth
Certificate which was issued to the applicant
is a document which revealed not the current
identity of the applicant but historical facits
when she was born and where she was
accordingly registered. ..

..... On the facts in the instant case there is
no evidence that the applicant had acqutred
all the biclogical characteristic of the
assigned sex ajter the reassignment surgery,
Biclogical characieristic must include (1)
chromosomal (11) gonadal (presenceof testes
or ovaries and (1) genital (which nciudes
internal sexorgamn)... ..

Generally, negative attitudes towards
transsexuals are based jundamentally
on religious and moral views and those
assumptions appear to be slowly changing
in modern society in other jurisdiction but
whether that modern perception could be
accepted in this jurisdiction ts left open
although judicial opinions in this area of
the law 1s expected fo be [iberal and the
consideration should be what is in the
best interests of society at large and the
transsexuals,



JAlthough the applicant and
transsexuals cannot be left to live in
legal limbo but however the remedy for
registration as to their current gender
is with Parliament and not the courts
as any fact changed in the registration
of transsexual must be introduced by
Act of Parliament and cannot probably
be made by judicial pronouncement... ..

Transsexuals should be given an opportunity
to lead normal lives and change their
gender status after they have undergone
reassignment surgery and the necessary
legislation be infroduced in order to enable
them to change thetr gender from female
to male or vice versa in their personal
documents so as to enable their indwidual
quest for inner peace and personal happiness’
so long as i is not detrimental or a disservice
to the societal tnterest at large or breaching
the social interest of public order or percept

of morality...."
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the necessary laws for the court to follow if
Parliameni so wishes, But then again, the
legislative body would depend on the medical
opinions, And here, in this itnstant case, the
medical men have spoken: the plaintiff
ig female. They have considered the
gsex change of the plaintiff as well as
her psychological aspect. She feels
like a woman, lives like one, behaves
as one, has her physical body attuned
to one, and most important of all, her
psychological thinking is that of a
woman.

In practically all authorities cited and
considered, those courts that followed the
principles enunciated in Corbett v Corbett
(swpra) (including Corbett v Corbett) had
expressed sympathy with the viciim trapped
in such predicament and regretted that t hey
could not assist. But surely for reasons as
discussed, when it is based on medical
evidence then the courts should play
its part and grant relief where justice

J-G v Pengarah Jabatan Pendafiaran Negara (2008)
4 Ol 710

The High Court judge, in this case, allowed the
application to alter the nafional registration 1denfity
card toreflect the applicant’s gender post reassignment
from male to female. The Judge reiterated that when
medical evidence are avallable. the Cowrts should play
1ts part and grant relief where justice 18 dus 1n these
words:

"Of course there are fears of uncertainty
and the lack of 'a clear coherent policy’
as well as criteria or pre-condifions fo be
satisfied before legal recognition can be
given to alter the sex of a person. These are

is due.

In this case the first prayer is for a
declaration which this court has power
under the Specific Relief Act to grant.
As for the second prayer. it concerns only an
adminisiraiive exercise and the defendani
is empowered by law under s. 6{2)(o) of the
National Registration Act 1959 to make a
correction and alferation in the register and
ideniity card. All t hese would give full effect
to art. 5(1) of the Federal Constitution which
states that "no personshall be deprived of his
life or personal l[iberty save in accordance
with law. "

comprehensively set out by Lord Nicholls
in the judgment of the House of Lords
in Bellinger v Bellinger (supra) when
confirming the continuing adherence to the
test as sef out in Corbett v Corbett (supra)
to determine the sex of a person. And in the
end likein most of these cases favouring the
Corbett v Corbett (supra) test, the garnet is
thrown back ai the legislative body to make

Fristie Chan v Ketua Pengarah Jabatan Pendaftaran
Negarae (2013) 4 C1.J 827

The Court of Appeal rejected the application by the
appellant to change the gender information on her
identity card from Male to Female following her
gender reassignment surgsry, The Court of Appeal
in the course of its judgment referred to both Corbetd
v Corbett (1970) 2 All ER 33 and Wong Chiou Yong
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(P) v Pendaftar Besar /Ketua Pengarah Jabatan

Pendajftaran Negara (2005) 1 CLJ 622,

"The application does not involue amendment
of the birthcertificate under the Registration of
Births and Deaths Act 1957, A birth certificate
reflects the gender apparent physically at
the ttme of birth. See Wong Chiou Yong v.
Pendafiar Besar /Fetua Pengarah Jabatan
Pendaftaran Negara [2005] 1 CLJ 622 That
a birth certificate cannot be amended is
irrelevant tnihis case as the application does
not seek such amendment,

Section 6(1) of the National Registration
Act 1959 gives wide powers to the Minister
to make regulations for the purpose of the
Act. and includes the matters set out in
5. 6(2). The Act empowers the Minister io
decide upon the policy and make regulation
pertaining to gender recogniiion. It does
not in tself deal with amendments. Nor
s i for the court to be so concerned about
adminisirative ramijfications as fo refuse
consideration because of such ramifications,
when such issues for the execudive to deal
with and resolue in implementing a national
registration svstem. .. ...

A declaration that a person is currentiy of a
gender ot her t han that such person was born
as is not a simple tssue. As Lord Nicholls of
Birkenhead said in Bellinger v, Bellinger
[2003] UKHL 21, whether a person can
change the sex with which heor she is born is
a statement in over-simplified and question-
begging form...,

These cases serve to show gender 1s amulti-
faceted question, and not involving
the desire of the applicant alone, but
involve consideration of chromosomal,
gonadal, genital and psychological

factors......

We note that para. 5.7.2(a) of the Arahan
Jabatan Pendaftaran Negara Bil 8/2007,
requires as part of the application for a
change of registration of gender a "Perintah
Mahkamah vang mengandungt butir-butir
pengisvitharan Janting baru pemohon'. It
mearis that the Jobatan Pendaftaran Negara
wowld rely upon the judicial process to
determine t he question of the current gender
of the appellant... ..

These lead us to the observation that there

isno evidenece, medieal and psychiatric,

from experts in Malaysia:

(a) what is gender;

(b) what makes a person a male aor
female;

(c) whether sex reassignment surgery
changes aperson'sgender to warrant
a change of the gender desecription
in that person’s identity card......

We conclude that upon the evidence advanced
in the affidavii in support of the originating
summons, the appellant had failed to
discharge the burden of proof to warrant the
grant of the declaration and order sought.”

(IV) CONCLUSION

When discuseing on transgender recognition and
rights. one must bear in mund these two related 1ssues,
Firstly. there has been court cases and campaign'®
supperting for de-gendering or gender-neutral law
which means to free from any asscciation with or
dependence on gender. This development s important
to non-binary transgender/genderqueer.'® However,
several objections on de-gendering law have been laid
out:®

18 Owen Boweott (2017) ‘Winisters to face court challenge over gender-neutml passports. The Guardian. Retrieved from https//
wwrw theguardian com/uk-news/201 T/oct/11/ministers-face-court-challenge-gender-neutral-passporte-chnshie-elan-cane.
Indivadual that desciibe themselves as netther male nor female.

Peter Dunne (2017) ‘Transgender rights in the United Kingdom and I'reland: Reviewing Gender Recognition Rules, Retrieved
from https/flegalresearch blogs bris.ac.uk/2017/11/transgender mghts-in-the-united-langdom-and-reland-resnewing-gender-

18
20

recognmtion-rules/
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1) leegal gender playe an importantroleinresponding
to dizermimination. While law may facilitate
certain prejudices, it is a primary instrument for
remedying gender-based Ineguality:

1) gender unfairness 18 not solely a product of law,
It 15 also a social phenomenon. De:gendering the
law will not fully eradicate gender inequities. It
simply reduces law's capacity to intervenes:

(11) de-gendering diminishes the experiences of
fernale-1dentified persons. For many women, the
legal category female’ acknowledges the unique
biases that they face ‘as women”. If 18 a svmbolic
strategizing tool arcund which all female-
identified individuals (including transgender
women) can organise for collective rights; and

(iv] many transgender persons reject abelishing
legal gender. While scholars have described
transgender experiences as inherently challenging
gender, Prosser in his book (Second Skins: The
Body INarratives of Transsexuality) criticises
failures to acknowledge the numerous transgender
persons for whom gender, and the ability to
reproduce standard gender norms, 18 a core
desire. Many transgender psople struggle for a
significant proportion of thewr lives to be accepted
andvalidated in their lived-identity. Legal gender
recogniticn 1s a key step towards selftactualisation.

Secondly. it 18 important to appreciate that during
the 2018 pericd of consultation® to reform the
Zender Recogrition Act 2004 by the UK Government,
several women and ferminist groups have auired their
commentaries on the proposed reform where one of the
proposals included gender selfidentification without
the need of medical and psychological reports. Cne of
the commentares iz as follows;

"The effect of this proposal becoming law

would be to erode the very concept of woman.
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It will erase women's lived experiences,
and undermine women's rights, Being a
woman 15 about sex and biwology, in that our
bodies determine so much of our experience,
and also about the way we are constructed
socrally. which also helps determine our lwed
expertences. It 1s not about how o person feels
or what they claim o feel,

Self-identification will allow anyone to
access women's spaces af any time having
self-proclaimed t hat they are a woman. This
is problematic for women accessing Women's
spaces and services whose lived experiences
(such as surviving sexual vieclence) or
protected characteristics (such as religion
that requires sex-segregation for cerfain
activities) make it essential that women's
spaces Temain sex-segregated,

Self-identification is also open to abuse
by men seehing to Access WOMEN's Spaces
and womens bodies. We are already seeing
people who were born and still live and
present as men claiming that they are trans-
women in order to gain access to wWomen's
spaces, tncluding convicted sex offenders
demanding to be housed in women's prisons;
individuals videoing women and girls naked
in womens changing rooms. and individuals
seeking fo join all-women candidate lists
in local or national elections. Allowing
self-ideniification of transgender pecple
will enable and embolden these tyvpes of

aciivities "=

It 1s clear. based on the above commentaries,
transgender recognition and rights do not necessanly
bore well with several women and femmmst groups 1n
the UK.

21 The coneultation started from 3 July 2018 and concluded on 22 October 2018
22 Roea Freedman & Rosemary Auchmuty. "Women's Eights and the Proposed Eeforms to the Gender Recognition Act (OxHREH
Elog, 17 August 2018), Retieved from http/ohrh law ox ac.ulwomens-rights-and-the-proposed-changes-to-the-gender-recog-

mtion-act/.
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FORMER LORD PRESIDENTS/
CHIEF JUSTICES OF MALAYSIA
(1963 — PRESENT)

THE RT. HON. TUN SIR JAMES BEVERIDGE THOMSON

S.S5.M., P.MLN., P.J.K.
16 September 1963 - 31 May 1966
(THE 15" LORD PRESIDENT)

THE RT. HON. TUN SYED SHEH HASSAN BARAKBAH

S.8.M., P.M.N., D.P.M.K., P.5.B.
1 June 1966 - 9 September 1968
(THE 2 LORD PRESIDENT)
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THE RT. HON. TUN DATO® MOHAMED AZMI MOHAMED
8.S.M., P.M.N., D.P.M.K., P.8B., P.J.K.
10 September 1968 - 30 April 1974
(THE 3*° LORD PRESIDENT)

THE RT. HON. TUN MOHAMED SUFFIAN MOHAMED HASHIM

S.S.M., P.S.M., S.P.C.M., D.I.M.P., J.M.N., S.M.B. (BRUNEI), P.J.K., L.L.D., D. LITT
1 May 1974 - 12 November 1982
(THE 4™ LORD PRESIDENT)

119



THE MALAYSIAN JUDICIARY
¥YEARBOOK 2018

Y.

"{L

E{’ i l_‘J
THE RT. HON. RAJA AZLAN SHAH IBENI ALMARHUM SULTAN YUSSUF IZZUDDIN SHAH

S.8.M., D.K., P.M.N., P.S.M,, S.P.CM.,8.P.TS., 5.P.M.P., S.LM.P., D. LITT, LL.D.

12 November 1982 - 2 February 1984
(THE 6™ LORD PRESIDENT)

THE RT. HON. TUN DATO’ MOHAMED THE RT. HON. TUN DATO® SERI ABDUL
SALLEH ABAS HAMID OMAR

S.5M., P.M.N,, P.S.M.,, 5.P.M.T., D.P.M.T., JMN., S.M.T. S.5.M., P.MN., P.S.M., S.5M.T., S.LM.T., 5.LM.P.,

S.PM.S., D.P.M.P., P.M.P.
3February 1984 - 8 August 1988

9 August 1988 - 9 November 1988
(THE 6™ LORD PRESIDENT)

(ACTING LORD PRESIDENT)

10 November 1988 - 24 September 1994

(THE 7™ LORD PRESIDENT/
THE 15" CHIEF JUSTICE)
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THE RT. HON. TUN DATO’ SERI MOHD EUSOFF CHIN
S.S5.M.. P.SM., S.P.C.M., D.P.M.J., D.P.M.K., J.5.M., S.M.d.
25 September 1994 - 19 December 2000
(THE 2%° CHIEF JUSTICE)

‘ LY
6
THE RT. HON. TUN DATO' SERI MOHAMED THE RT. HON. TUN DATO' SRI AHMAD FAIRUZ
DZAIDDIN ABDULLAH DATO’ SHEIKH ABDUL HALIM
SS.M., PSM..S.P.C.M., DS.P.J.,D.P.M.P., DM.P.N. S.8.M.. PS.M., S.P.MK., S.JMK. S.PM.S., S.S.AP.
S.S.MZ..SSDK.S.P.MT.. DSMT. DSD.K.,
20 DBUBthl‘ EUUU = 14_ March 2003 S.M.J. S.M.S. B.CK. P.I.S.
(THE 3% CHIEF JUSTICE) 16 March 2003 - 1 November 2007

(THE 4™ CHIEF JUSTICE)
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THE RT. HON. TUN ABDUL HAMID MOHAMAD
S5.5.M., D.C.P.M., D.M.P.M.,, K.M.N., P.J.K.
2 November 2007 - 17 October 2008
(THE 5™ CHIEF JUSTICE)

THE RT. HON. TUN DATO’ SERI ZAKI TUN AZMI THE RT. HON. TUN ARIFIN ZAKARIA
S.P.CM.,S.P.M.K,S5M., P.SM,SSDK, S5.5.M., PSM., S.PM.EK., S.PS.K, S.PMS., S.P.C.M.,
PN, D.SMT. (TERENGGANU), S.S.AP.,D.UPN, DS.P.N.,, 5.PM.P., D.P.M.K., D.FP.C.M.

D.S.D.K. (KEDAH), J.5.M., KEM.N.
12September 2011 - 31 Mareh 2017

18 October 2008 - 9September 2011
(THE 7™ CHIEF JUSTICE)

(THE 6™ CHIEF JUSTICE)
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THE RT. HON. TUN RAUS SHARIF

5.8.M., P.M.N,, P.5.M,, S.5.A.P.,D.U.P.N.. S.P.D.K.,
S.8.T.M., D.A, D.M.P.N.,, K.M.N.

1April 2017 - 10 July 2018
(THE 8™ CHIEF JUSTICE)

THE RT. HON. TAN SRI DATUK SERI THE RT. HON. TAN SRI TENGKU MAIMUN TUAN MAT

PANGLIMA RICHARD MALANJUM
P.M.N., S.P.5.K., D.U.P.N., D.P.5.K.

P.S.M., S.P.S.K., S.8.A.P., S.P.D.K., S.LM.P., P.G.D.K. 2May 2019 - Present

11July 2018 - 12 April 2019 (THE 10" CHIEF JUSTICE)
(THE 9™® CHIEF JUSTICE)
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MALAYSIA’S FOURTH LORD PRESIDENT:
TUN MOHAMED SUFFIAN MOHAMED HASHIM

Eorn to an ordinary life on 12
MNovember 1917, 1n a small
village on the banks of the
Perak River. Tun Suffian rose
to greatness. His father. Haj
Mohamed Hashim, a katht
MIuslim official) and hismother,
Zaharah Ibrahim. a fulltime
housewife imbued their son with
discipline that lasted a lifetime,

Tun Suffian becarmne one of the

fewin Malaveia to achieve many
firsts in his lifetime,

At an early stapge of his life,
Tun Suffian’s academic and
intellectual prowsss was already
apparent. Despite having a
religious backeround, his father - -
had a different vision for him,
Tun Suffian was sent to an
English school in Huala Kangsar, the Chifford School
after spending 4 vears in a Malay schocl, Extremely
bright and always ahead of his class, his intelligence
thrice earned him double promotions at school.

On his scholastic achievement, his English school
headmaster remarked. "Sujffian has by his success
brought credit not only to the school but also to the
whole Malay race, He has provided astriking example
of what a Malay boy can accomplish — without money
and without influence — if he possesses ability and
determination”,

Upon graduating from Clhifford School, Tun Suffian
was awarded the Queen's scholarship to pursue his
studies at Cambridge University where he graduated
with a Bachelar of Arts Degree with Honours in 1839
and a Bachelor of Laws in the following vear, With two
degrees 1n hand, Tun Suffian continued toread law at
the Inne of Court. In January 1841, he was called to
the Bar at the Middle Temple, London.
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Tun Mchamed Buffian

At a relatively voung age of
24, Tun Suffian became an
English Barrister. With high
expectations. he set sa1l home,

On his trip heme to (then)
Malaya, the young barrister
found himself stranded in
Colombo, Ceylon (now 8r1
Lanka), Malaya was at war, Due
to the intervention and Japanese
ooccupation he found humself 1n
India and not by cholce, worked
for the All India Radic in Delh
where he did broadcasting in
Malay, Later, he procesded
to England and became sub-
editor and language supervisor
of the British Broadcasting
Corporation’'s (BBC) Malawv
section,

Tun Suffian made full use of his short career as a
journalist to improve his speaking and writing skills,
Itbore tremendous results in later vears which saw an
1llustricus career,

In 1946, Tun Suffian was offered a position in the
Malavan Civil Service while still working in England.,
Anticipating his caresr with the service. he returned
to Cambridge University to continue his studies
in public administration, He attended classes and
training sessions designed to prepare him for service
as a District Officer ranging from surveving, fisld

englneering accounting and social anthropology.

Tun Suffian also studied at the School of Oriental and
Afrcan Studies and the London School of Econormics
where he excelled not only in his studies. but actively
participated in the call for the country's independence
bv joining the students’ United Malayes National
Organisation (UNMID) movermnent.



Ironically, some two vears
later. in 1948, when Tun
Suffian arrived home in
Malaya, the post that was
walting for him was not
that of a Distriet Officer
but a Circuit Magistrate in
Malacca. Onthis unexpected
employment, Tun Suffian
later wrote, "I returned
to Malayva after a lapse of
twelve yvears. I passed my
law examinations in 1940, T
had not done any legal wark
and... had not fouched ihe
law jor 7 vears, but thanks
to the kind and tactful
aduice of my clerks and
interpreters I scon acquired
a rudimentary knowledge of
the art of dispensing justice,”

Tun Mchamed Suffian in
younger days

At the end of his first month
as a Magistrate, the young
judicial officer found that no
provision had been made for his salary. This oversight
was however quickly sclved by appeinting him to hold
concuirently the post of Harbour Master for the port
of Malacca.

On 1January 1849 Tun Suffian was officially
transferred from the Civil Service to the Legal Service.
The first few vears was spent as a Deputy Public
Prosecutor 1n Kuala Lumpur and then Johor Bahru.
Zoon thereafter, he became the first local to hold the
post of State Legal Adwviger. and later State Secretary
of Pahang,

It was whilst serving as Pahang s State Secretary that
Tun Suffian became directly involved in the Special
Commission on Salaries for the Civil Service when he
was appointed 1its Chairman. The report furnished by
the Commission to the government was simply known
as the "Suffian Report’ — detailling recommendations
regarding salaries and condifions of service affecting
some 200,000 government servants at that point of
time: His name had since then becomes a household
word; the housewives referred the pay packet of their
husbands as the Suffian Salary,
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In 1956, on the eve of independence, Tun Sufflan was
gent to Johor as 1te State Legal Adviser. It was then
that the Conference of Rulers decided to give him
another major task. He was asked to advise them in
drawing up the Constitution — the most important
document for a nation about to achisve independence.
Tun Suffian then was only 39 vears of age and had only
been in the Legal Service for 9 years,

In 1958, Tun Suffian was promoted as Senior Federal
Counsel 1in the Attorney General's Chambers, Huala
Lumpur, He was the voungest vet the most senior legal
officer in the Legal Service, A vear later. he became
the first local to hold the post of Solicitor-General
during the colonial regime, It was during that time
the then Sultan Brunel had requested him to draft a
Constitution for Brunet,

In 1961, at the age of 44, Tun Suffian was elsvated to
the Bench, On his elevation. he remarked "7 yvield fo
no one in recegnition of the difficulty and importance
of the office which I now have the honour of occupying,
In evenly balancing the scales of justice, T will help
to mainfain the Rule of Law and fwo essentials of
that Fule are the Independence of the Bar and the
Independence of the JJudiciary’, He gserved a vear as
a High Court Judge in Kuala Lumpur after which he
was transferred to FKedah,

Tun Mohamed Suffian on his elevation as a
High Court Judge on 30 October 1861
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Tun Mohamed Buffian (centre) with former Chief Justice Tun Dzaiddin Haji Ahdullah
ifirst from mght) at a dinner in 1954
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His high academic qualifications and his profound
knowledge of the law saw him belng appointed as the
Pro-Chancellor of the University of Malava in 1984 a
post he held until 1985, In 1973, he was appointed as
the ChiefJustice of Malaya, the second highest rungin
the ladder of the local judiciary at that time. Just two
months later in 1974, he was made the Lord President
of the Malayesian Supreme Court,

Malavsia's fivst Lord President Tun Sir James
Beveridge Thomson commenting on Tun Suffian’
meteoric rige had this to s=y: "Sugficient io say that
n the end Suffian has attained t he highest post in the

Judiciary of his couniry and that is his courdry s gain.”

His contribution to the development of the law 1s
immense; hisjudgments constituting a major contribution
to the Malaysian jursprudence. Law students and legal
practitionsrs alike remeambear too well his short, succinct
and crystalclear judgment particularly in the landmark
decision of Pub lic Prosecutor v Mat [1963] ML.] 253 where
Tun Suffian outlined in simple language the burden of

proofin criminal cases.

All of his judgments were thoroughly researched
and written with the highest of quality and a unique
stvle that was easy to comprehend. He 1s believed to
have delivered more than a hundred jud gments: all of
which revealed a rich depth of intellectual analysis.
legal clarity. common sense. compassion and fierce
independence.

Tun Mohamed Buffian with equally renowned
jumst, Lord Denning
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Tun Mohamed Buffian (standing-clad in robe) on the occasion

of the conferment of the honorary degres of Doctor of Letters

upon him by the then Chancellor of the University of Malaya
Her Majesty Eaja Fermaisun Agong Sultanah Bahiyah

This 15 where his greatness lies — the simplecity of
his enunciation and exposition of the intricacies of
the law, apart from his significant contribution to the
development of Malayeian constitutional law. Tun
Suffian had the rare gift of malking a difficult subject
simple and interesting. He was also a visionary: most
of his judgments that were written more than 30
vears ago are still applicable, if not foundational to the
development of the law,

Tun Sufflan’'s career as a jurist is not corifined only
to the Bench, He also became the zcle delegate for
the country at the first and second United INations
Conference on the Law of the Sea1in 19568 and 1980, He
also represented the countrvin other UIN Conferences
including on Human Rights in Tokyo and on Diplamatic
Immunity in Vienna He was alsc the Camurmussioner of
the International Commmission of Jurists,

For his many accomplishments, several honorary
doctorates by foreign and local universities were
conferred on Tun Suffian — a Docterate in Liaw by the
University of Singapore and a Doctorate in Letters
from the Umversity of Malaya. In 1975, he recelved the
Magsavsay Foundation Award for distinguished publhc
servics. In 1884 after his refivement he becarme the first
Malaysian to be made an honorary Master of the Eench
of the Middle Temple in England. He was also ajudge
of the Administrative Trbunal of the International
Labour Creganisation and the Administrative Tribunal
of the World Bank.
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Suff & Bunny - the twoingeparables

These appointments and conferment arve testimony
to Tun Suffian's reputation internationally as a
distinguished jumst,

He was also a prolific legal scholar and writer of books
and articles on law. In 1983, some two vears after he
became a judge. he translated the Federal Constitution
from English to Malay. His acclaimed book. modestly
entitled 'An Tntroduction to the Malayvsian Constitution’
remaing one of his lasting legacies to the nation.

Tun Suffian was alse known to be always ready and
willing to extend a helping hand and many personages
and ordinary folks from all walks of Iife. at home or
abroad, invariably turned to him. To him, "Life is
service. All of us have a high calling. to be of service to
our neighbours and the community, I don't want fo and
I will not harm anyvbody, As I expect to pass through
this world once. I trv to do good and show kindness lo
those who deserve it,”

Although Tun Suffian refired as the countrv's fourth
Leord President in 1882, he continued to articulate his
views in hig forthright manner on matters affecting
the judiciary. As noted by former Chief Justice Tun
Mohamed Dzaiddin Abdullah, "In arficulating his
views, he chose tobe unpopular but truthful to himself”
Thus, Tun Dzaiddin was rermnded of Robert Frost's
lines about taking the road less travelled, a cheoice “that
has made all the difference”,
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A photograph taken during his final days in 2000

L-E: Tunku Bofiah, Tun Mohamed Buffian. Tun Balleh Abas and

Toh Puan Azimah Mohamad Alh

Tun Suffian was succeeded by Raja Azlan Shah, as His
Highness then was. The latter wasin turn succeeded by
Tun Salleh Abas who was dismissed for Tusconduct’
in 1988, The following are the excerpts of Tun Suffian’s
views on the dismissal:

" JJudges are at sixes and sevens. Some
daren’t speak to each other, While there are
judges whose integrity and pnpartiality have
never wavered, the public perception is that
the judiciary as a whole can no longer be
trusted to honowur their oath of office... What
happened fo Tun Salleh and ouwr Supreme
Court JJudges has shown that what took
generaiions to build up can be destroved in
one dav and will take many vears to build, ..
And when foreign friends in Europe. America
and elsewhere questioned me aboud it, for the
first time in my life [ was ashamed of being

Malavsian”,

Tun Suffian married his beloved friend for life Daora
Evahina Grange, affectionately known as Toh Puan
"‘Bunny' in 1948 whom hemetin England. Asked onee
for a brief description of Tun Suffian, his wife chose
“fun, easy-going. serene and unruffled”. Teh Puan
Bunnydied in 1997, They had no chuldren.



Thereafter, Tun Suffian spent hig final days at hame
under the care of Tunku Datulk Dr, Bofiah Mohammad
Jewa and her husband Date’ Dr. Yaaccobh Husszin
Merican,

He was fighting a personal battle, a debilitating
throat cancer that saw him being hospitalized twice.
INonethelese, Tun Suffian’'s spirits remained unbroken,
When he shipped away on the mght of 26 September
2000, Malavsiane from all walks of life gathered
including protagonists from both sides of the political
divide, azif in deference to Tun Suffian’'s unitycall, He
had occasion to write to a fiiend in the following words,
"Let not there be disunity. instead let there be tolerance,
understanding, peace...”

Tun Suffian was given a bumal befitting a royvalty at
the Roval Mauscleum, Kuala Kangsar, Perak Darul
Ridzuan as decreed by DY ML Sultan of Perak. Raja
Azlan Shah who himself was a former Lord President,
equally distinguished in the figld of law and justice.

Upon two vears after his demise, a foundation was
established in his names. ‘Tun Sufflan Foundation' was
founded by Tunku Scfiah who became his close friend
and confidante. to perpetuate his good name and to
honour the memory of a ‘great son of the nation’, The
Foundation is heralded by the community at large as
a way to remember and honour a person described by
former Court of Appeal Justice Tan 8n Datuk Mahadev
Shankar as "the inest flower of human race’. It 1s one
of the most meamngful legacies for future generations
asltle acharitable trust dedicated to fund tertiary and
advance studies,

The 1nnatelycourtecus. witty charming and humeorous
legal luminary once said. ‘I hope that I shall be
remembered as a man who was fair and just both within
and withouwt the court room and as a man who has gwen
back to the community somet hing in return for the great

deal he has received from them'
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Indeed. Tun Suffian had left a prodigious legacy. He
will always be remembered as a man of principls
and humility - a man who never lost sight of the core
principles of justice despite the privileges of high office.

Sources:

1. In Service of the Law — Simplicity and Greatness:
Tun Sufflan’'s Legacy, Salleh Buang

2. A Man of His Time: Lord President Tan Sr1 M.
Suffian. J. Victor Merais

3. Tun Suffian: A Man for All Seasons. Tun Mohamed
Dzaiddin Abdullah

4, Introduction of Lord President Tun Mohamed
Suffian. Emma @, Fernandio

5, HReference in Honour of the Liate Tun Dr Mohamed
Suffian bin Hashim, Tan S Mohamed Dzaiddin
Abdullah

8., Tun Suffian Foundation Fact Book (2™ Edition),
Tunku Sofiah Jewa

Tunku Sofiah (eft) took a photowith the member of the
editomal committes during an interview. Ainna Sherina
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JUDGE’S MUSINGS - FROM COURTHOUSE TO
PARLIAMENT HOUSE

An Interview with Tan Sri Dato’ Mohamad Ariff Md Yusof,
The Honourable The Speaker of the Dewan Rakyat

i i .1-.--' ; ) e ey B ; ;
ol A R IR S AP s 07 s
Tan Er1 Dato’ Mohamad Anff Md Yusof talang his cath as
the Speaker of the Dewan Ralgrat

Malaysia has of late produced many firsts. But we can
safely say that this 1s not the first time that a former
judge of the Superior Courts has been appointed
Speaker of the Dewan Rakyat, as it is known 1n the
Federal Constitution. Tun Dr Mohamed Zahir Ismail, a
former judge of the High Court served as Speaker for an
unprecedented term of 24 vears (1982-2004), That said.
the swearing-in ceremony of retired Court of Appeal
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Judges, Tan 811 Dato Meohamad Amff Md Yusef, as the
ninth Speaker of the Dewan Rakyat was as dramatic
as 1t was histore, After all, this was the first fime 1n
over 80 vears of its birth that Malaysia witnessed the

two main parties 1in Parliament switch sides,

The unarmmous vote to reduce the voting age from
21 years to 18, the proposzl to abolish the mandatory
death sentence, and the incremental reforms to
both Houses of Parliament will all now be under the
watchful eve of Tan Sr1 Ariff — respected lecturer,
rencwned lawyer, eminent judge. and now the Speaker
of the Lower House,

Az someone whose reputation precedes him, 1t was with
gome trepidation that we approach the task entrusted
to us. We thought it best, therefore, to meet Tan 11
Ariff 1n person. Research conducted in preparation
for the interview from the legal fraternity disclosed a
deep adrmuration for Tan Sr1 Ariff Tan S Ariffis. by
all accounts, an articulate. charming (if shightly shy)
man with a deep knowledge of the Federal Constitution
and other areas of the law, True to his deseription, as
we walked into his office, we were met with a warm
gmile, The Speaker exuded an air of intellectual finesse
whilst retaining a casual and warm disposition. Such
a combination 1s hard to come by,

It 18 not every dayv that cne 18 privileged to be in
the presence of such a figure, And so. we tock the
opportunity to pepper Tan Sr1 Ariff with off-the-cuff
guestions. In this exclusive interview, Tan S Armff
treated us to his personal insights on both law and lifs,

The following 1s an abridged version of our interview
with him:



What to vou is ‘judicial independence’?

Judicial independence 18 very simply grounded on
judicial neutrality, That is the very essence of judicial
independence. The neutrality of the judicial function,
The corcllary of it 18 judicial fairness where cases are
decided on the basis of the law without any element
of fear or favour to any party, But, I must add 1t 1s not
enough to say to be neutral. You have to ke neutral in
a certain constitutional setting so that the impartial
judge. will have tobe mindful of the relevant underlyving
principles and the purpcses of the law,

You are not fully independent in the judicial sense
unless vou decide a case neutrally but within that
constitutional setiing,

For instance. a constitutional law case that comes
before a judge can be decided very formalistically and
vou can say 'l am independent — I have decided the
case without fear or favour and I have applied the law
strictly’, Sometimes that 1s wrong. You have appled
the law strmctly, but vou have not taken into account
the underlyving principles which lead to the position
where you are more executive minded and have no
regard to the underlving principles of human rights for
inatance. So, it has acertain context. But the essence
of it 18 neutrality and wisdom,

Is there anything we can do to strengthen
judicial independence in Malaysia?

A lot of people have said have a carrect mux of judges
appointed from the legal judicial service and the Bar,
Ewven if wvou have this carrect mix, youmust ensure that
the principle of judicial independence 1s fully accepted
and respected by the Executive, If vou don't have that
then it's difficult to strengthen judicial independence.
This 15 something which I have also tried to do here
in Parliament over the last five months, In at least
two of the rulings I issued. I said that courts must be
respected, Parliamentarians shouldn't be discussing
the very same issues pending before the Courts or
in which the Courts have made a decision. On that
basis. Courts must be respected and svery branch of
government will have to perform thewr dutiss within
the constitutional setting,
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It has been proposed that the power to
nominate judges for appointment be
stripped from the Prime Minister and be
placed instead in the hands of Parliament.
What is your take on that?

Fersonally. I don't believe this will worlk. It 1s better to
place the effective decision making with the Judicial
Lppointments Commission [JAC], But. Parliament
should be given the oversight role 1n the nomination
or appolntment process of members of the JAC. We
have to take it at that level. I don't think Parliament
can really nominate and appeint judges. It's not right.
Constituticnally toe, Parliament would not have the
expertise, But to have an oversight function to make
gure that proposed nominafions to the JAC should
consist of persons who are fit and proper can be a
subject matter of very gocd scrutiny by Parliament.,
That's how 1t should work,

What do you think of the US system where
the US Supreme Court nominees, after
being nominated by the President must
be approved by a simple majority votes of
the Senate.

INo. Here in Parliament we have been locking at this
issue over the last few months, We have studied the
gvstems 1n numercus countries and we have even
locked at the Indonesian Committes — Sistern Homis:
as theyeall it. It s between the very hard control system
and the softer oversight function, The better view for
us would be to adopt the softer oversight function.
It 1g better as 1t fits within a concept Parliamentary
democracy, Itrecognises the limitations of Parliament
as a body because Parliament cannct be seen as a
body which obstructs, It 18 a body with an oversight
function to make sure that people are accountable to
the legslative body as arepresentative body, This way,
things will function in a more transparent, comfortable
and democratic manner.

We need to ensure that the JAC consists of members
who are fit and proper. There should be no 1ssus
of patronage or that people are not gualified or
appolnted to sit over the fit and proper criteria of
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others nominated to be judges of the Court of Appeal
or the Federal Court, The JAC nominations will then
come before the Parliamentary Committes, And the
Parliamentary Comrmttee will vet. perhaps conduct
an inguiry into the fit and proper criteria of the
appointment and will offer 1ts opinion on 1t and will
produce a report to the Chamber of the House (the
main Chamber), The Executive will have to take heed
of the recommendations,

The inguiry can be conducted in a confidential setting,
If the report is published. then it is public. That is
the system we have at the moment. All inquiries
and proceedings before Committess are private until
a report 1s published because, all the reports are
published in Parliament. That 1s to say. it becomes
public, That's how it should be moving ahead so there
18 abalance. Theissus of separation of powers mustbe
looked atin a practical context,

Some countries lock at separation of powers as a
division of powers which i1s a fiiendlier concept. We
are more accustomed to locking at it as a balance of
powers, The relevant constitutional body should notbe
seen as separate and antagonistic. It is a cooperative
svetern. You have vour division of powers. It has tobe
functional division, Of course vou have overlaps and
when you have the overlaps, you will enswure there are
checks and balances, And. 1t will work because much of
1t will depend on convention, and doing what 1s possible
and best 1n a transparent way.

In the US they seem to think it works. You know
how intensely the debate rages on for months and
eventually even the President will have his own pick.
So. we work on the softer approach to make sure
that the people chose to decide are fit and proper. Of
course, 1f something gees wrong. then people can be
called up before the Committes to answer. In the case
of a judge who 18 senior encugh and has got a brilliant
career path, and not being promoted for instance,
there 15 nothing to stop the Committee for bringing
this matter up within the relevant select Committee
to ask whyit 1s that this person has not been properly
considered. But, 1t does not mean that Parllament has
the power to appoint,
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You must be familiar with the saying that
judges do not make law. They merely
interpret it. Considering vour role now,
on which side of the debate do you stand?

On judges do not make law, that's a very old debate
[laughs]. Of course, judges make the law but only
in a tangential way and 1n an interpretive sense.
Leain, when I leck at 1t in a realistic sense, most of
the laws that are passed by Parliament tend to be
broadly phrased. Thatisin a practical sense and in the
sociclogical school of jurisprudence, broadly phrased,
We need judges to broadlyinterpret the laws according
to the disputed facts. So, judges do not make the law
in the nommal sense, they just clarify the law. It means
no mare to say that they make the law. It may be in
the narrow area of the law maybe the common law like
the law of torts,

EBut. even in the law of torte they don't make the
law, The principles are all settled nowadays. So they
clarify bit by bit. In the area of statutorv law, they
clarify, Which 1s8 why nowadays there 1s no longer a
philosophical hindrance to leclung at the Hansard or
at Explanatory Notes of Bills. Inthe past theysaid. no.
we cannot lock at 1t because judges decide according to
thelaw as passed.

Feople look at it realistically and in Parliament
vou see how laws are passed You cannot expect
Parliamentanans to look at the minute details of the
law right down to the commas and the exact terms
and phrases used. Laws are passed 1n a general way,
And sometimes when problems arise against certain
disputed facts in court, judges have to interpret, but
that deesn't mean that theymale the law, Thevclamnfy
the law, And that 15 how the syvstem works.

That sounds like it fits perfectly with your
ideas of separation of powers. That it is
not necessarily a division but it is how you
work together. So, if we make something,
the judges basically eraft it further. And
based on that, the Executive will act. If
there is any error on that part, the Courts



and the legislature will respectively step
in to correct them.

Yes. Once judges have decided on a peint and have
interpreted in a particular way, it cannot be brought
up in Parliament. Itcan be brought in by way of an
amendment but that needs justification. INo one should
criticise judgments in Parliament. It's in the standing
orders. And you can criticise the conduct of judges,
but even then, there must be a substantive motion,
So the balance 1s inherent in the systermn. We have to
respect that,

Their interpretive roles aside, do you think
judges ought to also play a part in the
making of legislation? For example, should
they be made members of parliamentary
select committees?

This iz an interesting question, My answer is very
simply. no. There is a process involved in the legislative
function, It's very different, It's more open; more
broadly based, That deesn't fit within the judicial
funetion or the judical methoed. I don't think there 1s
going to be any value added when judgss are hrought
in as members or experts. Perhapsrefired judges could
have a role as experts to assist in that particular area
but not as members, Members of committee must be
limited to members of Parliament, That's how the

syatern works.

For instance. yvou may have alaw toabolish thelaw on
the death penalty, It would be good for the matter to
be discussed in a select comrmttes, There 1s nothing to
stop the select committee from inviting opinions from
aretired judge. It makes for amore mature legslative
deliberation. But, 1t will not be along the lines of using
ajudicial method as a technigue to arrive at a decision.
In Parliament you're looking at peolicies on the public,
It 18 more broad ranging and I don't think judges are
trained to do that perfectly,

You spent much of your earlier days in the
various areas of law including academia.
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That left vou with relatively very little
time on the bench without even a 6 months’
extension. Is 66 too young to retire?

Yes, 66 1s too voung. By the way I never applied for 6
months' extension, I thought it would be better to get
back to practice. But 68 is too early for any judge to
refire. 7018 good. You can still work at 70. I'm 70 now
and I'm stll working.

What about the US system where they work
for life?

1Mo, it's not a good system. Thers was one judge at the
Bupreme Court who was a judege unhl s death, So
thev had some 1ssues towards the end, For instance,
thereis ajudge, anold judge and he has a case — they
fall very 1l and are about to die. do vou know the
amount of problem we can get into?

Judges usually keep away from politics.
Why did vou decide to join politics after
retiring from the bench?

Thisis aninterestiing one. As yvou know [ was 1n pclitics
before the Bench. And I've decided to involve myselfin
politics after retirement. That's a natural progression,
Eecause I believe no matter what. real change can
only come about through the political process. And,
I thought I could contribute, play the part, however
gmall, So that's why I joined politics, I wantsd to see
change. Mo pointless raving and ranting over social
media, Join politics and have yvour say. Ironically I am
here at the centre of politics,

I think 1t's & good thing to do. People have the strangs
idea that if vou're a judge. then vou should keep away
fram pelitics after retivement. Youre no longer in the
position to influence anvthing. When vou are on the
bench. ves, stay away from politics. You resign from all
of vour political affiliations and parties —which I did. I
made 1t a peint never to attend any pelitical functions
or be seen in the company of polificians except friends
—like when I'm invited to a wedding;
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Tan Er Dato Mohamad Aviff Md Yusof (centre) took a group photo with the members of the editorial
committee during the interview . Left: Saif Bhatti: Right: Mg Siew Wee

Onece vouretire. you are not 1n the position to influence
anything Like me. I think I can contribute to
something — the change that was happening. That
was an exciting time. So, whynot? People invited me
to serninars and workshops to ask for my views as a
former judge on the judiciary and law reform. I felt like
I could contribute through the political process,

How do you reconcile your role between
being a former judge and now the Speaker
of the House of Representatives?

Being a Speaker in Parliament 1s like being a judge
on a very difficult day, When vou have a room full of
lawvers arguing. It's even worse, That happens to vou
in Court, 1sn't 1t7

Being a Speaker is much more demanding. But that
said, my judicial experience has been very helpful 1n
my present role. Because, being a speaker and being a
judge, all require the same discipline of strict neutrality
and the appreciation of the law and the rules, And of
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course proper behaviour and decorum. More difficult
to do in court as well as at Parliament. We always try
to rmaintain the best of proper behaviour and decorum,
It's gasier to do that in Court, More difficult to do in
the main Chamber of Parliament. But the ideas are
the same.

We know that you are working tirelessly on
Parliamentary perform. What do yvou think
are the areas that need the most attention?

There i a need to ensure the role is properly understood
and appreciated by all stakesholders. Parliament 1s a
bodywhich 1s paramountin acontext of Parliamentary
democracy, That has to be fully appreciated not only
by Parliamentarians but alse the public and the
Executive too. Alongside this, the current procedures
and processes have to be reformed and improved to
strengthen Parliament s functions, And I say not only
to strengthen but also to ensurs that the functions can
be performed in an efficient and effective way,



Everyone speaks about judicial
independence and how to strengthen it.
How do you think we can strengthen the
independence of Parliament (especially
considering our Legislature is fused with
our Executive branch)?

Fusionis part and parcel of the system of Parllamentary
democracy, Perhaps I should add here, The fusion
doesn treally weaken the independence of Parliament,
Because, Parliament, whateveritis is sill a paramount
institution in the context of the Constitution, We have
to strengthen the processes herein Parliament. Eeform
them and strengthen them accordingly, One impeortant
step that has tobe takenis torestare the Parliamentary
service as a separate service, Unfortunately, in 1996
I think, the Parliamentary service was abolished
through a constitutional amendment. That has to be
brought back =o that Parlhiament becomes independent
and assumes 1ts proper role,

All this talk about fusion and that it dilutes the
function of Parliament or the Executive is actually
niot properly sesen in the constitutional context, When
the Executive is said to be accountable to Parliament
it is not meant, as I said earlier, to obetruct. It is to
answer the needs of Parliamentary democracy. In
fact. 1t 15 good for the Executive to be accountable to
Parliament because in this entire process, yvou validate
Esxecutive action because it goes through this process
of responeibility and accountability, So the end result
actually validates what the Executive proposes to do

in any particular instance.

This 18 why we have Parliament. You go through
this process of legislative debate. Points are raised.
People have a say in it. You can vote. Once we have
that vote, it validates government action. Same
thing in terms of accountability through questionsin
Parliament whether oral or written. They are held to be
accountable, They answer and support whatever they
have done. It 1s reported and the public gets to know
of 1t. Generally, the function is to validate Executive
action through accountability.
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What is yvour take on the state of legal
education in Malaysia? What can be
improved and do you have any advice for
future lawyers?

There are sumply too many law schools and too little
centralised contrel on qualty. Samne need to do the
CLP and very few pass the CLP Some nesed not take
the CLP. So vou must have a centralised system. It
18 high time we have the Common Bar Exam which
should be run professionally.

My advice for future lawvers? Mavbe I should say
upskill vour knowledge and expertise always. And,
aim for multidisciplinary skills because the law as
it has developed today, tends to be multidisciplinary
particularlyin the area of commenrcial law, It helps alot
ifvou're deing commenrcial law to have saome knowledgs
on accounting. evaluation — things like that. In fact,
in all areas of the law.

Let's take medical negligence for instance, You
need to have sorme medical knowledge. There has
to be some upscaling, Some law schools should offer
multidisciplinary coursss, But then again, once you
have a multidisciplinary approach to the law. 1t tends
to water down a bit the content of the core law.

But the Australians are deing it very well so that they
can have a basic degree 1n economics and then yvou do
SJ D after that, There's no reason why we cannot plan
ahead along the same hine. Maybe not all, but some
law faculties can say that we will only admit students
to do law ence they have a basic degree. Those guys
will bein great demand when they come out. You can
combine architecture and law for instance, Building
management and law, I had been doing a lot of
arbitration before being appointed so vou can see the
need tc have some practical knowledge and experience
incertain branches of the law,

When vou have a case involving, let's say energy, vou
must have some knowledge [on that subject], Cr, vou

do building contracts, If voure an engineer and a
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lawver, vou have a distinct advantage Because vou
will understand the drawings and plans and schedules,
You will make for a better arbitrator,

Same thing. if vou're not an arbitrator, vou are a
construction court judge let's say, if you have this
combined discipline, vou're golng to malke for a terrific
judge respected by not just the litigants, the opposing
lawyers. but even by chients, If voure a corporate
lawyer and you have knowledge of evaluation of
accounting, during discussions of any particular issue,
let's saymayvbe a listing exercise, vou will not be there
sitting prettyand guiet. You will be able to contribute
and understand what the merchant bankers are saing,
And to prevent problems from arising, and thewv are
also soft skills to be mastered bylawyers. o vou have
a degree in management and vou have an MBA for
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instance, 1t adds on to your experfise. So, if vou have an
LLE, there s noreason why yvou cannct be encouraged
to do an MEBA. Eventually vou will be a better lawver,
I don't have the chance because of age and the way
things were progressing earlier but Ilearnedit through
experience. When [ was in the Securities Comrmission,
I learned a lot about the mechanics of securities
legislation. How people cperate and how they do the
evaluations and what really matters when vou have
to golve a particular securities related problem. So
that's whw I like to encourage lawyers to expand their
horizons,

We thank the Honourable Speaker, Tan Sri Daio'
Mohamad Ariff Md Yusof for honouring The Malaysian
Judiciary Yearbook 2018 with this interview,
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JUSTICE AND INTEGRITY

By Justice Tengku Maimun Tuan Mat*

Since the judicial crisisin 1988 which saw the dismissal
of the then Lord President and two Supreme Court

(now Federal Court) judges, ciitice have referred the
Malaysian Judiciary as a kangaroeo court, claiming that
it has been compromeed by vested political interest and
public perception has been that Malaysian judges can
bebought. Oflate. much more adverse comments have
been made about the Malaysian Judiciary.

This article serves as a golden opportunt ty for me to pen
some of my thoughts; to dispel to a certain extent, the
negative perception that the public has on the integrity
of Malaysian judges,

In Malavysia, the process of appointment requires
candidates to go through a vigorous vetting by the

*  Judge of the Court of Appeal
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Folice, Malaysian Anti-Corruption Commission,
Comparies Commussicn of Malaysia and the Inscvency
Department, before they could be appointed to the
Judiciary, If their integmtyis suspect, thevought not to
have been appointed in the first place. Once appolnted
to the office. the integrity of judges should not be
called into question. But should evidence surface that
a particular judge 1s corrupt. necessary achonmustbe
taken against the particular judge according to the law
so that the whole judicizry will not be tainted.

There 18 no doubt that people look up to judges to
dispense justice. But judges are not ommscient. Judges
are human being who are not infallible, Judges dispense
jushice according to the law, as what we understand the
law to be, We decide on the dispute according to the
facts and the evidence before us as led by witnesses,
And witnesses are also human being. Despite talang
the oath to tell the truth. the whole truth and nothing
but the truth, witnesses may not be telling the truth
after all, or may conceal some facts, which will affect
our determination of the dispute,

If a litigant comes to court as a plaintiff pursuing a
particular claim or as a defendant raising a particular
defence, conly the plaintiff would know whether
whatever he 18 cdlaiming for 1s genuinely his, Similarly
only the defendant would know whether the defence
that heis putting up 1s a bona fide or a sham defence.
In the context of a criminal case. barring the evidence
of a truthful eve witness. only the accused person would
know whether he is indeed guilty of the offence charged,

From the Islamic perspective, Allah commands that
judges judge a dispute between men with justice, For
example in Surah An-Iisa verse 58;

"Verily, Allah commands that you should
render back the trusts to those, to whom
thev are due; and that when wvou judge
between men, vou judge with justice. Verily,
how excellent 1s the teaching which He
(Allah) gives yvou! Truly, Allah 18 Ever All-
Hearer All-Beer”
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However, insofar as the integrity of judges 18 concerned.
1t 18 accepted that judges are honest and upright
people. Hence, (whlst there are sayvings of the Prophet
Muhammad, peace be upon him) we do not find any
verse in the Quran on punishment or sanction against
judges for accepting bribes, But there are verses on
integrity of litigants and witnesses, for example 1n
Surah Al-Bagarah: verse 188

"And eat up not one ancther's property
unjustly (in any illegal way, e.g. stealing,
robhbing. deceiving), nor give bribery to the
rulers (judges before presenting vour cases)
that you may eat up a part of the property
of others sinfully.”

Al-Bagarah: verse 282,

"0 wou who belisve! When wvou contract a
debt for a fizxed period, write it down. Let
a scribe write it down in justice between
vou. Let not the seribe refuse to write as
Allah has taught him, so let him write. Let
him (the debtor) who incurs the liability
dictate, and he must fear Allah. his Lord,
and diminish not anything of what he owes,
Butif the debtor i of poor understanding,
or weal, or is unable to dictate for himself,
then let his guardian dictate in justice, And
get two witnesses out of vour own men,
And if there are not two men (available),
then a man and two wamnen, such that vou
agree for witnesses, so that if one of them
(two women) errs, the other can remind her,
And the witnesses should not refuse when
they are called (for evidence), You should
not become weary to write 1t (yvour contract)
whetheritbe small or big for its fized term,
that 1s more just with Allah; more solid as
evidence., and more convenient to prevent
doubts among vourselves, except when 1t 1s
a present trade which you carry out on the
spot among vourselves, then there is no sin
on vouif vou do not write it down. But take
witnesses whenever you make a cammercial

Al-Bagarah: verse 283;

*Andif youare on a journey and cannot find
a scribe. then let there be a pledge taken
(mortgaging), then if one of you entrusts
the other, let the one who 18 entrusted
discharge his trust (faithfully), and let him
be afraid of Allah, his Lord, And conceal not
the evidence, for he who hudes 1t. surely. his
heart 1s sinful, And Allah is All-Knower of
what wvou do!

Al Maidah: verse B;

"0 wou who believe! Etand out firmly for
Allah as just witnesses: and let not the
enmity and hatred of others make vou aveold
justice: Be just: that 1s nearer to piety: and
fear Allah. Verily, Allah is Well-Acquainted
with what vou de/”

An-IMisa': verse 135,

"0 vou who believe! Stand out firmly for
justice, as witnesses to Allah, even though
it be against vourselves, or yvour parents or
vour kin, be he rich or poor, Allahis a Better
Protector to both (than you), So follow not
the lusts (of yvour hearts), lest you avoid
jugtice; and if you distort your witness or
refuse to give it, verily, Allah is ever Well-
Acquainted with what vou do.”

Al-An'amm. verse 152:

“And come not near to the erphan's property,
except to improve it. until he (or she)
attains the age of full strength: and give
full measure and full weight with justice.
We burden not any person. but that which
he can bear. And whenever vou glve vour
word. say the truth even if a near relative
1s concerned. and fulfill the Covenant of
Allah, This He commands you. that voumay
remember.”

contract. Let neither scribe nor witness
suffer any harm, but if vou do (such hamm).
1t would be wickedness 1n you, Sobe afraid
of Allah: and Allah teaches vou and Allah 1s
All-Fnower of everything.”

What about lawyers? The conduct of lawyers who
decelved the court and in doing so had broken the
trust and cenfidence which the court placed on them
as lawyers. had found 1te way into the law journal.
In Jaginder Singh & Ors v The Attorney-General
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[1283] 1 CLd 682, three appellants who are lawyers
and defendants 1n the High Court appealed tc the
Federal Court against their convictions and sentences
for contempt of Court for nusleading the trial judee.
Although the Faderal Court set aside the order of
contermpt of Court due to among others, the learned
judge's faalure to make plain to the appellants the
specific nature of the charges and the cpportunty
to give them a fair hearing. I find the following
reproduction by Raja Azlan Shah Acting LP of the
judgment of the High Court worth noting;

“The defendants’ misdeeds are acts of
contempt of the worst kind that the Court
can possibly think of because in sesking to
achieve their evil end and insatiable greed
they made the Court the subject of their
deception and mischief. ... The Court can
dispanse with justice only if Counsel will
not mislead, otherwise justice will suffer
from the infirmity of the Court itself being
devold of justice. People seldom pause to
ask sometimes what safety the ordinary
individual has in the hands of the lawvers
1f the Courtitself, in which he seeks redress
1s no longer safe to be in the sames hands.”

In Cheah Cheng Hocuv Public Prosecutor [19868] 1 WLJ
200 Lee Hun Hee C.J. (Bornec) sad:

“Tt1g very important for counsel to remember
that whatever may be his duty to his client
his duty to the court remains paramount in
the administration of justice.”

On 22 January 2013, The Star Online reported
"Lawyers behind corrupt judges? where Shaila Koshy
wrote:

KUALA LUMPUR: Behind a corrupt judge.
there 1s usually a lawver, "Tagree, it1shikely,
not alwayvs, but liksely, said Malaysian Bar
President Lim Chee Wee, He said this
when asked whether i1t would be true to say
there were lawyvers behind corrupt judges.
He s=id the Bar Council was going to take
action against a lawyer allegedly involved
in bribing a Court of Appeal judge who has
since retired. He added that they would also
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be able to take disciplinary achion against
such ajudge. if he or she was now practising
as a lawyer,

At the Opening of the Legal Year onJan 12,
Chief Justice Tun Arifin Zakama had asked
lawyers and the public “to restrain from
corrupting” the judiciary. stressing that both
the giver and the taker were egually guilty.

In the last two weeks, the Bar has referred
cases of alleged corruption to the Malaysian
Anti-Corruption Commission involving the
gaid retired judge, non-court procesdings,
and two sitting High Court judges.

“We are aware of serous hints of corruption
involving lawyers as givers or facilitators,”
gaid Lam,

Eegardless of whetheritconstitutes acrmime,
he gave an assurance that if there was prima
facie evidence of prafessional misconduct,
the council would act against them.

On whether the council had ever taken action
since allegations of lawvers offering bribes
are not new, Lim replied thers was a pending

complaint at the Disciphnary Board,

‘It involves a bribe to court staff as an
inducement to expedite extraction of a draft
order, which 1g an offence under g.11(b) of
the 1997 Anti-Corruption Act.”

Lim urged the public who hear lawvers
boasting of their ‘extracrdinary influence’
with judges to report them to MACC or e-mail
thecouncil at president@malaysianbar. crgmy
or call 03-20802013.

He added there were also non-lawyers and
somme business people who seemed to suggest
the judiciary could be bought.

However, Lim was confident that Arifin,
MACC commissioner, Attorney-General
and council can ensure "Malaysian justice
1g not for sale .., but it dispensed with



integnty, intelligence and without influence
or interference’,

More than five (8) vears have passed since the above
was reported in The Star Online and since the Bar was
reported to have referred cases of alleged corruption
in the Judiciary to the Malaysian Anti-Corruption
Comrmssion, We have vet to hear anvrstived or sitiing
judge beaing charged for the alleged carruphion.

Are Malaysian judges corrupt at all? Have lawyers
oiven assurarnces to clients that they can win their
cages in court by bribing the judges? Have clients paid
the lawyers ar same other third parties for that purpose
with judges having no clue that their names have been
used? Is corruphion in the Malaysian Judiciary real and
prevalent or is it more a matter of perception?

I pause to make a distinction between the Judiciary
which comprises judges in the superior courts 1.&, the
Federal Court, the Court of Appeal and the High Court,
and the magistrates and sessions court judgss who are
in the subordinate courts, While there had been cases of
magistrates beingcharged and convicted of corruption
(see for example PP v Thavananthan [1994] 2 MLJ
438), there is not a single reported case of a superior
court judge being arraigned for corruption.

Ags of now. 1n the absence of any charge against a
sitting or retired judge, we do not have evidence of
corruption and it remains mere allegation that judges
are corrupt. What we do have as of now though, 15 a
reperted murder case which will shed some light on
whether corruption is real or otherwise.

Four men actingin concert, had taken the hife of Heng
FPang Kiat ("Heng') and had almost caused Chong
Chiew INam ("Chong’) to lose his life too. Chong, who
was a former government servant attached to the FHigh
Court. wag slagshed at the front and rear of the neck.
He survived to tell the following tals,

Foo Sam Ming (“Foo") was a lawyer, He was also
a businessman and a former police officer, Foo
was peregonally sued by a firm of architectural and
development consultants. Foo lost the cvil suitin the
High Court, Dissatisfied with the High Court's decision.
Foo filed an appeal to the Court of Appeal, And Foo
wanted a favourable cutcome in the Court of Appeal.
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Foo approached Chong to arrangs for the fimmng of a
suitable coram in the Court of Appeal who would decide
in hig favour. Foo agreed to pay Chong EM10.000.00,
After the appeal was heard and while the decision
was pending, Foo again approached Chong and askad
whether Chongeould arrange for afavourable decision,
Asgconsideration for a favourable decision, Foo offered
to pay an up-front payment of RMZ200,000,.00 and
a deposit of RM300,000.00 1n Criental Bank, Johor
Eahru,

Chongeollected the upfront paviment of RWM200.000.00
from Foo at Ampang Condorminium. Fuala Lumpur,
The amount of RW300,000.00 was placed by Fooina
gafe deposit box in Oriental Bank, Johor Bahru in the
joint name of Chong and Jagjest Singh a/l Mewa Singh.
Jagjeet Bingh was an emploves of Foo,

While the decision of the Court of Appeal was still
pending, Heng, a good friend of Chong managed to
persuade Chong to withdraw the deposit, With the
help of a Sikh impester, CThong and Heng deceived the
Oriental Bank's officer who allowed them to open the
safs deposit box and to take out the RM300.000.00,
REM107 000,00 was taken by Heng and the balance by
Chong who thereafter gambled it away,

The above facts were reported in Mantkumar a/l
Sinnapan & COrs v Public Prosecutor [2016] 12 ML 1
where four accused perscns were charged with Foo
for the murder of Heng and for the attempted murder
of Chong, The four were convicted and sentenced to
death by the High Court. The convictions and sentences
were affitmed by the Court of Appeal and the Federal
Court. Foo did not stand tral. He died a month after
the murder. It was said that Foo fled to Australia and
committed swcide,

To me. the facts revealed in the above case 18 a clear
example that in reality. judges do not have a clue that
monies have been paid purpertedly for them to decide
in acertain way, As demonstrated in Foo's case, 1t was
not the judges who asked for money to decide 1n Foo's
favour, It was Foo who offered to pay. and 1t was not
sven pald to the judges. One must be remunded that
there will be no takers without the givers. Only God
knows, in how many other cases had monies passed
hands, not because the judges asked for the bribe
but because the givers had been hoodwinked by same
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dishonest people using judges names. Whoever the
givers are. they are utterly under the wrongimpression
that money could determine the cutcome of their
cases, ag evident by Foo's case where his appeal was
unammously dismissed by the Court of Appeal, the
coram congisting of Gopal Sr1 Ram JCA, St MNorma
Yaacob JCA and Mokhtar Sidin JCA, (see Foo Sam
Ming v Archi Environ Parinership [2004] 1 CLJ 759)

Hawvingjudees with lugh integrityvalone 1s not sufficient
to dispense justice if witnesses are ‘corrupt’. Of course
judges are guided by principles of law on how to
assess the oral evidence of a witness, namely whether
a witness contradicts himself on material points:
whether he contradicts himself with undisputed fact
or contemporanecus docurment or independent witness
or whether his evidence is inherently improbable in
itself. Judges are alsc guided by the principle that
the safer approach is always to test the oral evidsnce
of a witness against the contemporanecus document
because contemporanseoug document would have
greater evidential value than the oral testimony of a
witness (see Tindok Besar Estaie Sdn Bhd v Tinjar
Co [1979] 2 MLJ 229; Yeo Liong Ho v Loh Choon Hoot
[2010] 2 CLJ B580), But the courts certainly need honest
and truthful witnesses not witnesses who come tocourt
concocting stories, or deliberately evading questions
by falselyv swearing that he has no reccllection. or

witnesses who come to court giving false evidence,

Wany would remember the murder of heauty queen
Jean Ferera in 1979 where her brother in law,
Karthigesu was charged with the offence. The
prosecution's case against Karthigesu rested mainly
on clrcumstantial evidence and the statements of
Bhandulananda Jayatilake, where Bhandulananda's
testimony provided the main link which implicated
Harthigesu 1n the murder. The High Court found
Harthigesu guilty and sentenced hum to death.

When Karthigesu's appesl came up before the Federal
Court, he successfully obtained leave to adduce
fresh evidence, The fresh svidence was to come
from Bhandulananda. Whilst siving fresh evidence,
Bhandulananda confessed that he had told lies when
implicating Karthigesu in the High Court trial. He
said that he was asked by Jean Pereira s mother and
brother and by a police officer and said that he agreed
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toliein court because he was then under mental stress,
The Federal Court allowed Karthigesu's appeal and set
agide the sentence of death.

Ehandulananda Jayatilake was later charged for giving
false evidence with intent to procure Karthigesu's
conviction. He pleaded guilty to the charge (see Fublic
Prosecutor v Bhandulananda Jayatilake [1981] 2 MLJ
354), In imposing a sentence of 10 yearsimprisorniment,
the learned judge considersd the sericusness of the
offence. His Lordship Ajaib Singh oJ said;

"Witnesses giving evidence 1n court must
never underrate the importance of speaking
the truth. A court of justice 18 the sanctuary
of truth where serious 1ssues of law and
fact are heard and determined. The law
prescribes that witnesses on oath must tell
the truth. the whele truth and nothing but
the truth. True testimony alone will assist
the court in arriving at a true verdict. It is
most important therefore that pecple who
appear as witnesses in court should never
deviate from the truth for otherwise they
would be polluting the administration of
justice and thus committing a serlous wrong
to the court and to society, The cbligation
imposed on a witness to speal the truth
under cath has the sanction of law. And
very likely of religion as well. An oath
which a witness takes in court 1s a solemn
declaration by which the witness may well
be invoking the wrath and vengeance of God
inaddition to any punishment which may be
inflicted on him under the laws of the land
if he does not speak the truth.

... The accused wag bound under oath to
spealk the truth, But he cbviously had no
intention whatscever of respecting the
sanctity of oath. Instead he deliberately
perverted the cause of justice by deceiving
and misleading the judge and jury with his
false evidence,”

Ehandulananda was not happy with the sentence. He
appealed to the Federal Court (see [18982] 1 ML 83).
In dismissing Bhandulananda's appeal. Raja Azlan
Shah Ag. LF sa1d:



The marble plague resting on a stone pedestal 1s placed at a corner adjmning the grand lobby, Palace of Justice

Engraved on this elegant white marble plaque i1s the Guranic reminder; "Indeed, Allah commands you torendsr
trusts to whom they are due and when you judge betwesn people to judge with justice” An-IMisa: verse 58
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"Ttcannot be gainsaid that the appellant had
shown a wanton disregard for truth, The
sanchty of an cath meant nothing to im. We
therefore conclude that he had acted with
malice and with the divect object of bringing
the administration of justice into disrepute.

. It 18 a sericus offence to give false
testimony. foritisin the public interest that
the search for truth should. in general and
alwavs, be unfettered.”

In Bok Chek Thou & Anor v Low Swee Boon & Anor
[1928] 4 WLJ 342, both the plaintiffs were found gulty
and fined EM300 each for contempt in the face of the
court, Both had admitted tc hawving hed when giving
evidence in court, in utter disregard for the truth,
calculated to interfere with the due administration of
justice.

Having had reported cases on dishonest lawvers,
litigants and witnesses, why is it that the focus has

always been solely on judges?

To my mind, this is because there is only one winner
after judges passed judgment. The losing party will
invariably be unhappy and scme may be a very sore
loser. When a lesing party cannoct take defeat, instead
of resigning to the fact that thev lost because the
evidence was probably insufficient or because the
law was not on thar side, they hurled criticismes and
allegations against judges.

By tradition. judges do not respond to eriticiem and
allegation. Tun Harmd Mohamad. Chief Justice as he
then was. remarked (ses speech of the Chief Justice
at the Malaysian Judges Conference 2008 at Marrict
Putrajaya 8-11 April 2008):

“Sometime. I wonder whether Judges, who
are expected to ensure that everyvone who
appears before them be treated fairly and
be given the right to be heard should not
themselves have the same rights. Are they
not "members of the public” too? Of course,
I am not advocating a departure from the
established tradition”
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We judges are however not perturbed by allegations
and criticisms. Except for the concerns that any attack
on the Judiciary undermines the confidence of the
publicin this Insthitution (see speech of the then Chief
Justice Tun Anmfin Zakarma at the Opeming of the Legal
Year 2015 on 10 January 2015), 1t matters not what
others say or think of us, sc long as our conscience
remains clear,

On a personal note, 1n 2007, I dismissed summearily
a defamation suit filed by Dato’ Seri Anwar Thrahim
against Tun Dr Mahathir Mohamad (see [2007] & ML
408), Aggrieved, Dato Serl Anwar filed an appeal to
the Court of Appeal, In 2009, after the Court of Appeal
dismissed Dato' Seri Anwar's appeal (sse [2010] 2
MLJ 41), a sister judge forwarded me an article in
Malavsiakini INews, entitled “Anwar ve D M Libel
Buit: Was the Outcome Fixed?” where [ was alleged to
decide the case in a way that the then Chief Justice
directed me to, The article also stated that the lawyer
implicated in the infarmous video-tape judge fixing
scandal had written the judgment on my behalf and
that a prominent lawyver had written to the Anti-
Corruption Agency (now Malaysian Anti-Corruption
Commission) to lodge a complaint on the possibility
of iImproper practices on my part. In his letter to the
Anti-Corruption Agency. the prominent lawyer had
guestioned my elevation as a High Court judge. The
ireny e that, a few vears later, when I decided = case
against the Government of the day, the same prominent
lawyer who had suspected my integrity and had
lodged a repeort against me. wanted to speak to me. to
congratulate me on the deasion.

The work of a judge 15 daunting. Instead of brooding
over what the public think and say of me. I would
rather channel my time and energy to strive and work
hard: to dispose cases and wiite grounds of judgment on
tume. I am forever guided by what Tun Dzaiddin (then
Chief Justice) said at Singapore Law Review Lecture
2002 of his expectation of a judge;

"“What we need are judges who ... have
wide knowledee of law and are competent.
They need not necessarily be brilliant lesing
their way with the inmumerable 1ssues they
themselves bring up 1n a case all through



trial. I have seen this happen when ajudges
gete hopelessly bogged down 1n a tangle of
1ssues his brilliant mund sees and i1s unable
toresolve and to give a judgment on time ...

I must stress that there 15 a high premum
I would place on the common sense of judges
especially 1n respect of them dealing with
trials which means of course they must
have a vast experience of human nature.
I would also be hesitant to place much
hope on a person who tallks too much, He
will probably be talking too much on the
bench interrupting counsel and witnesses
and generally disrupting the smocth flow
of the trial, INeor would I think of a person
for appointment of judges who cannot wait
to display his knowledge of the law every
moment and hag not the gift of wise silence,
Indeed one of the qualities of a good judge 1s
to be patient to hear out the case before him,

I would leck for a hardworking man or
woman as the volume of work in any court
1s heavy and a judge who cannot cope no
matter what system for clearing cases 1s
introduced. 1s a burden to his colleagues and
to the judicial svaterm,

... Ineed a perscn who 1s honest, impartial
and who 1s able to discount his prejudices
whatever thev are and whether they relate
to race. religion or politics.

INo one can deny that judges have a very heavy
workload. Post 14" General Election on & May 2018,
3 Ganesan Kasinathan. alawyer. wrote on “Time to
Febuld the Malaysian Judiclary’ which was published
by Malaysiakini INews on 19 May 2018, Amongothers.
he said:

"On a daily basis, the judge has to read some
20 main submissions and 10 replies. Each
would be about 20 pages long. Every single
day, a judge has to read not only the cause
papers but also 200 pages of arguments. He
or she has to analyvse caze law, These run
into tene of pages, That is at least about

THE MALAYSIAN JUDICIARY
YEARBOOK 2018

800 pages, Additionally, at the end of an
exhausting dayv, he or she has tc write a
judgement from 10 to 30 pages long, It
cannot be done. INo one can do 1t I defy any
member of the Bar to trvit,

Sc judges don't usuallyread. ..."

Whilst G Ganesan 1s correct on the volume of worlk,
he 1s not gquite correct to say that Judges don't usually
read’. Contrary to what he said, and I can vouch for
many of my sister and brother judges. we do read
the cause papers and the submissions. It seemed
impossible but we managed. It 1s just not right for us
to decide without understanding the matter before us
and understanding must surely begin by reading,

The public tend to eguate justice with judgment in
favour of the poor over the rich. the weak over the strong,
the rakyat or the Opposition over the Goverrmment, That
certainlyis not the vardstick for justice, A wrongisa
wrong regardless of whether it 1s cammitted by the rich
or the poar, the weak or the strong, the rakvat or the
Opposition. or the Government, But perhaps the public
could be forgiven for not understanding the reasoning
and the certain set of principles that we judges nesed to
undertake and adhere toin arriving at our judgments,

It 1= high time that the public be jolted and realize that
ultimatelvif one talks about justice 1t 18 not about the
integrity of judges alone. It has to be about the integty
of the lawyers, the litigants and the witnesses as wsll,
because to decide justly, judges need the truth from
them. Justice can only be dispensed if the integrity of
everyvone involved 1s beyond reproach. Likewise, should
the admimstration of justice be polluted or be brought
into disrepute. the fault lles not on the Judiciary alone.
but on all other stakeholders of the admimstration of
justice.

For the sake of net only the Judiciarybut the INation, 1t
1z also time that we judges be accorded some justice too,
such that should there be a slightest hint af corruption
in the Judiclary, investigafions mustbe done: and done
professionally and fairlyv and action taken to eradicate
it, Flyving letters and poison-pen letters won't do. We
ocught not to be maligned with impunity without due
process,
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AN OVERVIEW OF THE INSURERS’ LIABILITY
TO THIRD PARTIES

By Justice Wong Chee Lin*

With a valid and enforceable policy insurance by the
motor vehicle users. it shall then be the responsibility of
the insurance companies or better known as the insurers
to satisfy judgments against persons insured in respect
of third party rsks. The statutory duty 1s embodied in
section 96 of the RTA. For better understanding of the
section. itis reproduced in extenso as follows:

"86. Duty of insurers to satisfy judgments against
persons mnsured wn respect of third party risks

(1) If afier a certificate of insurance has been
delivered under subsection 91(4) fo the
person by whom a policy has been effected,
judgment in respect of any such liability as
s required io be covered by a policy under
paragraph 91(1)(b) (being a liability
covered by the terms of the policy) is given
against any person insured by the policy,
then notwit hstanding that the insurer
may be entitled to avoid or cancel, or may
have auoided or cancelled the policy, the
insurer shall, subject to this section, pay
o the persons entitled to the benefit of the
judgment any sum pavable thereunder

in respect of the liabiluy, tncluding any
amound payable in respect of costs and any
sum pavable in respect of interest on that

The Eoad Transport Act 1987 [Actf 535] ("RTA") 18 sum by uirtue of any written law relating
a piece of legislation aimed for regulation of moter to interest on judsments.

vehicles, traffic, roads. control and coordination of

facilities of transport and mest importantly, protection (2) No sum shall be payable by an insurer
of third parties against risks stemming from usage under subsection (1) —

of motor vehicles.! Part IV of the RTA governs the (a) In respect of any judgment, unless
provisions for motor vehicle users to mandatorily have before or within seven davs after the
avalid and in force policy of insurance against the risks commencement of the proceedings in
of bodilyinjury and death to third parties, Ssction 80(1) which the judement was given, the
of the Act makes it a eriminal offence for motor vehicle insurer had notice of the proceedings.

users not to be insured against third party rsks,

* . Judge of the High Court in Malaya
1 TheRoad Transport Act 1987 commenced on 1 January 1888 wia P.U. (B) 604/1087.
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(3) No sum shall be pavable by an tnsurer
under subsection (1) if before the datethe
lzability was incurred, the insurer had
obiatned a declaration from a court that
the insurance was void or unenforceable:

Prouvided that an insurer who has obiained
such o declaration as aforesaid tn an
action shall not thereby become entitled
to the benefit of this subseciion as respects
any judgment obiained in proceedings
commenced before the commencement of
that action unless, before or within seven
davs after the commencement of that action,
he has given notice thereof to the person
who 15 the plaintiff tn the said proceedings
specifving the grounds on which he proposes
to rely, and any person io whom notice of
such an action is so given shall be entitled
if he thinks fit to be made a party thereio,”

Despite at the cutset, section 96 sesms to provide a
wholesome protection to third parties for monetary
compensation by the insurer against death or bodily
injury sustained. the insurer under subsection (3) has
the right to aveoid such statutory liability through =
court declaration on the grounds that the insurance
policy 1s either void or unenforceable,

Insurance policy 1s sfipulated under section 91 of the
RTA. which reads as follows:

"9]1 Requiaremenis in respect of policies

In order to comply with the requirements of
this Part. a policy of insurance must be a
policy which —

(@) 5 issued by a person who 1s an aut horised
insurer within the meaning of this Part: and

(b) tnsures such person. or class of persons as
mav be specified inthe policy in respect of any
ltability which may be tncurred by him or
them in respect of the death or bodily injury

2 [2017]8 MLd 778
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to any person caused by or arising out of the
use of the moior vehicle or land implement
drawn thereby on a road,

Provided that such policy shall not be
reguitred o cover -

(aa) lability in respect of the death artsing
out of and wn the course of his emplovment
of a person tn the employment of a person
insured by the policy or of bodily injury
sustained by such a person arising out of and
in the course of his emnployment: or

(bE) except in the case of a mator vehicle
in which passengers are carried for hire or
reward or by reason of or in pursuance of a
cortract of employment, liability in respect of
the death of or bodily injury to persons being
carried in or upon or entering or getiing
onto or alighting from the motor vehicle at
the time of the cecurrence of the event ot of

which the claims arise...”

The term void or unenforceable is very wide in law and
covers plethora of factual circumstances from case to
case hasis. This modest arficle is an endeavour to set
out some of those case examples which were decided by
the courts in relation to section 96(3) of the RTA and
gome relating to section 96(1) of the RTA also.

Situation of negligence coupled with a declaration by
the insurer under secticn 95(3) came before the court in
the case of Tirumenivar a/l Singara Veloo v Malayvsian
Motor Insurance Pool.® This 1s a case where the victim
of the accident was a lorry attendant in the lorrvbeaing
driven by an authorised driver of theinsured. Both the
actors 1n this case were the emplovees of the insured.
The 1nsurer under the insurance policy had agreed to
indemmnify both the insured as well as the authomsead
driver handling the moter vehicle but excluded liability
for death of or bodily injury to any person in the
employvment of the insured armsing out of and in the
course of such emploviment,
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The High Court granted the declaration sought by the
insurer, maling the insurance policy to be void and
unenforceable but later the decision was reversed by
the Court of Appeal. The Court of Appeal stated thatit
was Important to note in that case. the tortfeasor was
the authonsed driver of the insured who will be liable
to the victim if found hable under the general law of
neghgence. The policy terms specifically state that 1t
will indemmfy the authorsed diver. That 15 to sav,
not only the policy covered the relalionship betwesn
the insured and the insurer but over and above that,
it extends the coverage alsc to an authorised driver.

In Halsbury's Laws of England 37 edn Vol
22 pg 361 obseruves,

"Euven if a policy has an exclusion of ltability
for injuries sustained in the course of his
emplovment by an emplovee of the insured,
this exclusion is, so far as a permited driver is
concerned guite tneffectve; if a driver and his
passenger are fellow emplovees of the insured,
the passenger is not the emplovee of the
driver. The passenger can. therefore, obtain
compensation from the tnsurance company

The Court of Appeal held that;

" if the insurer wants fo give extended
cover such as fo cover the negligence of the
(aist horised driver) there is no prohibition
under the ETA. This distinction must be
kept in mind. Support for the proposition
is found in books and case laws, To name a
few are as jollows:

Learned author S Santhana Dass in his
book 'The Law of Motor Insurance’ (£010)
Marsden Law Bock, Fuala Lumpur, af page
107 observes;

"If a person is travelling in a motor vehicle
driven by the insured. arising oui of and
in the course of his employment with the
insured, the policy does not cover him if he
1s so injured or in case of his death.

However, if the motor vehicle was at all
material times driven by the authorised
driver and not the insuredand the atd horised
driver is a party to the suit. then the tnsurer,
by virtue of the awt horised driver s clause in
the policy will be liable as thev have agreed
under the policy to tndemnify the authorised
driver as though he was the insured and was
separately covered under the terms of the
policy, Asthe passenger ts not an emplovee
of the authorised driver, the abouve "emplovee”
exception will not apply."

3

if he is injured by the driver's negligence,
notwit hstanding the exclusion of injuries
sustained by the emplovee of the assured, if
there is a permitted driver clause and he sues
the driver rather than his employer,”

It was held that the termes of the insurance contract has
at least two contracts of ingurance, one contract with
the policy holder and ancther with such person driving
on the policy holder's order or with his permission.?
Accordingly, since the victim was not an emploves of
the authorised driver and he is also insured under the
policy, he 1s entitled to recover against the insurer
and the insurer should accordingly be denied the
declaration sought.

Aninsured’s habilityvinrespect of the death of or bodily
injury to his passenger 1s excluded from coverage by
the compulscry moetor insurance policy unlese the
passenger 18 ‘cairied for hire or reward or by reason
of or in pursuance of acontract of employvment.”. The
insured's passenger has no right to recover from the
insurer any judgment sum awarded 1n his faveour 1n an
actlon insfituted against the neghgent insured driver.
An insurer's statutory liability to satisfy a judgment
cbtained by a third party against the insured or his
driver arises only if the risk which has taken place 1f
one which 18 required by law tobe covered by a policy
of insurance, If the law allows the insurer to exclude
liability for a particular msk, the insurer cannot then
be held statutorily liable to a third party if the insurer
had expressly excluded coverage of such a msk in the
policy of insurance,

Manap bin Mat v General Accident Fire & Life Assurance Corpn Lid [1871]1 MLJ 134,
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This 1ssue was addressed by the Federal Court in the
case of Sinnadorat v New Zealand Insurance Co Lid.*
Here, the plaintiff was injured in an accident while
he was travelling as a passenger 1n a car driven by
the insured. The insured died. The insured's motor
insurance policy coversd passenger liabihity, Having
obtained judement against the insured, the plainff
sought to enforce 1t against the insurer. The court
held that section 80(1) of the Road Traffic Ordinance
1858° which imposes a duty on the insurers to satisfy
judgments against person insured in respect of third
party risks had no application to aclaim by a passenger.
A passenger in a private vehicle was disentitled from
relving on the provision which only confers statutory
benefits in cases where third party cover is made
comnpulscry under the Act, Hence it 18 not mandatory for
adriver of a private motor vehicle to procunrs insurance
coverage for passenger liability. It is alsocrucial to note
that the present section 96(3) of the RTA contains a
wider scope than its predecessor section 80(3) of the
Foad Traffic Ordinance 1858 wherein section 80(3)'s
usage was only limited to clrcumstances of procuring
an insurance policy with non-disclosure of a material
fact or false representation of a material fact.

In contrast to the position in Malaysia, the law in
Singapore makes it mandatory that the compulsory
third party motor pelicy must cover the insured's
liability to his passengers. A policy which excludes
limbility 1n respect of passengers shall be void and
have no effect, This is no doubt of a wider and holighic
approach for the protechion of motor vehicle passengers.

FPassengers who obtain free Lifte will not be covered
by the insurance policy unless there was a term in
thewr contract of empleyment that requires them to
travel in the insured’s motor vehicle.” The contract of
employvment need not be restricted to the insured but
can be with anocther emplover.’

The position of the law relating to a passenger who
was self-emploved or an independent contractor

[1969]) 1 LINE 119
Section 91 of the RTA.

bt S = L

v Ting Thew Hiong [2007] 5 CLdJ 225
8 [2010] 8 CLJ 129,
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travelling in the insured's vehicle was considered by
the Federal Court in the case of Mary Colete John v
South East Asia Insurance Bhd.® The 1ssue raised was
whether the plaintiff at the material time was cariied
in the insured's vehicle as a passenger by reason of a
contract of employvment o1 1n pursuance of a contract
of employiment.

In dismussing the plaintiff s claum, the court found on
the facts that the plaantiff was plainly an independent
contractor. She was self-employved and the contract
between her and the insured was a contract for service
as opposed to acontract of service. The cowrt concluded
that the plaintiff was not carried in the vehicle by
reason of o1 in pursuance of a contract of emploviment,
Ieither she was an employvee of anyvone and thus
she could not have been carried by reason of or in
pursuance of a contract of employviment.

An issus which always arises in applications under
section 98(3) and which in the view of the author does
not appear to have been settled conclusively by the
courts relates to the quality of the evidence invariably
adduced by the insurer claimant. Invariably, the
deponent of the insurer will rely on the findings of its
loss adjuster who in twrns interviews those involved
in the accident, usually the insured and the driver.
Usually the police report lodged by the driver will
be exhibited and sometimes a Statutory Declaration
signed by the insured. For instance. 1t 18 cormmoen for
an insurer to file a section 96(3) application on the
basis that in fact the insured vehicle was not involved
in the accdent at all. What normally happens 1s that
the insured. either in collusion with the victim or out
of eympathy. would lodge a police report saying that
his vehicle was involved 1n an accident. Later on. the
insured would file another police repeort to retract hs
earlier police report and sign a Statutory Declaration
tosay that he was asked to lodge a police report saying
that lne vehicle wasinvolved 1n the accident by someone
acting on behalf of an unlknown person but that actually
his vehicle was not involved in any accident at all,

Tan Keng Hong & Anor v New India Assurance Co Lid [1877] 1 LIS 130,
[Tnion Insurance (Malavsia) Sdn Bhd v Chan Tou Toung [1908) 2 CLJ 517; The People s Insurance Company (Malavsia) Bhd
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Based on these documents and information, the insurer
will file a section 96(3) application to aveid the policy
based on fraud on the part of the insured and breach
of his duty of utmost good faith.

What cannot be derned 1s that the evnidence adduced by
the insureris necessarily hearsay evidence and affidavit
evidence contaimng hearsay matters 1s inadmissible
with the exception of interlocutory matters where 1t
18 admissible provided that the sources and grounds
are disclosed " However, the courts have not uriformly
dismissed such applications on the basis that the
evidence relied upon by the claimant 15 inadrmessible
hearsay. In Allianz General Imsurance Compary (M)
Bhd v Rajah a/l Batumalal & Anor'” the High Court
indeahngwith an argument of hearsay evidence said:

"[14] T do not think the absence of what the Second
Defendant refers to as direct evidence impairs the
substance of the Plaintiffs application, It cannot be
disputed that the First Defendant had signed the Claim
Discharge Voucher and furnished all documents of title
of the Vehicle to the former insurer. He had made a police
report denying any involvement of road collision with
the Second Defendant, and even affirmed a statutory
declaration to t hat effect. There is no suggestion by the
Second Defendant that any of these docliments is not
genune or atithentic. The refusal by the First Defendant
to affirm an affidavit to furt her confirm these documents
cannot form a basts to deny the Plainiiff's right to the
declaration under section 96(3) of the RTA."

In cases where the insured's vehicle was not actually
inveolved 1n the accident. the courts have beenready to
grant declarations under section 26(3) of the RTA that
the policy 1s unenforceable and void. The disclosure
made was tainted with mala fide for the purposes of
unjust enrichment against the insurer. In the case of
Pacific & Orient Insurance Co Bhd v Vigneswaran a/l
Rajarethinam & 2 Ors'! where the insured’s vehicle
was notinfact involved in the collision but the insured
had filed a police report stating that it was involved 1n

9 Wong Hong Tav & Anor u Public Prosecutor [1988] 2 ML.J 653,

10 [2017] 8 AMR 647
11 [2018] 2 AMCR 736.
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thecellision and thereafter retracted his police report,
the High Cowrt held as follows:

“(¢) Fraud/breach of duty of good faith

[23] A contract of irsurance 15 a coniract
which s uberrimae fider. In plain English
this means that it is a contract where the
parites are under a duty to exercise the
utmost good faith

[24] This duty extsts throughout the fenure
of the coniract and must be complied with
by both the tnsurer and the tnsured (excerpt
from Principles of Insurance Law by Poh
Choo Chai, 5% edn, P 1539).

3) Duty of Good Faith

[85] Aside from the duty to disclose material
facts to the insurer, there is also a duty on
the insuredio act in good faith when dealing
with the insurer,

[26] Thiis in the present case, where the first
defendant (insured) has allowed or factlitated
the falsificationof a claim to be made against
the plaintiff (inswrers) he (first defendant) is
clearly acting in bad faith/dishonestly and
has breached his dudy under the policy.

[27] Such conduct on the part of the first
defendant (insured) eniiiles the plaintiff
(insurers) fo not only repudiate l1abiliiv
under the policy but also to avoid the policy.”

Transfer of interest upon sale of car
Another 1ssue which does not seem to have been

dealt with by the courts is the distinction between
a case wherein a particular claim in respect of a



particular accident 1s not covered by the policy
due to whatsoever reason and a case where the
policy 1teelf 1s unenforceable and veoid ab iniiio. For
instance. 1n a case where the vehicle was driven by
an unauthorsed person, it seems to strain the use of
the English language to say that the policy itself 18
vold or unenforceable as cpposed to sayving that the
claim 18 not one that 1s properly covered by the policy.
However, the wording of section 96(3) 18 to the effect
that the policy 15 to be declared unenforceable and
void. 8o one will have cases where what 1s in fact
intended tobe claimed by the insurer 18 a declaration
that the policyis vaid only insofar as it pertains to the
accident in guestion and not a case where the policy
1tzelf 15 void or unenforceable and such orders are
granted by the Court.

A number of cases which comes before the courts
involve vehicles which the ownerfinsured had
alreadyscld to a third party but there is no change of
ownership effected in the registration card with the
Jabatan Pengangkutan Jalan ("JPJ") and the third
party owners continues to effect the insurance in the
name of the original owner/insured. Thiels a prevalent
situation nowadays. In a number of cases the courts
have allowed the insurer to chtain a declaration that
the insurance policyis unenforceable and void in those
circumstances as it was held that the owner no longer
has anvinsurable interest in the vehicle the moment
he had seold 1t to a third party and so the palicy 1s veid.

However, in the Court of Appeal case of Muhamad
Hagimie Hasim and Another v Pacific & Orient
Insurance Co Berhad (Hagimie's case).'® the facts
were that one INermala. the insured. had purchased
the vehicle and allowed an Indian national one
Latif to utilise the vehicle. Latif apparently later
sold the vehicle to one Lalmiva in or around 2010,
The insurance policy was taken out by INormala on
4.9.2010 until 4.2.2011 and the accident happened on
23.6,2011 when the wvehicle was driven by Lalmmya,
The High Court Judge had affirmed the decision of
the Sessions Court Judge in helding that the insurer
was not liable to the plaintiff by reason of the insured
hawving contravened a term of the policy ef 1nsurance,
Essentially the Sessions Court Judge found that

12 [2018] 1 LNS 827
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the driver of the vehicle at the fime of the accident,
Lalmiya, was not authorsed by the insured INormala,
to diive the vehicle,

The Plaintiff's complaint was that the insurance
company was liable and not absclved by the alleged
sale of the vehicle because the transfer of ownership
pursuant to the alleged sale of the vehicle was not
regletered as required under section 13 of the RTA.

The Plaintiff also relied on section 1029 of the ETA
which provided:

"Faor the purpose of any prosecution or
proceedings under this Act, the regisitered
auwner of a motor vehicle shall be deemed to
be the owner of that motor vehicle.

Except where otherwise required by this
Act, any act or omission by whoever was the
driwer of a motor vehicle af the material time,
shall for the purpose of any prosecution or
proceedings under this Act be deemed lo be
the act or omission of the registered cwner
unless he satisfies the court that he took all
reasonable steps and precautions to prevent
such act or omission

Provided that this sub-section shall not apply
to an act or omission of a person wn driving

a motor vehicle in contravention of sections
41 to 49"

As against this counsel for the insurance company
maintained that therse was clear evidence of a sale
of the vehicle. which resulted in an effective transfer
of 1interest rendering the insurance policy 1neffective
for having lapsed. Further. there could not be an
assignment of the policy to a third party because an
insurance policyis acontract of personal indemnity and
the insurers cannot be compelled to accept liability in
respect of a third party who 1z unknown to them. It was
further contended that Lalimiya was not an authorised
driver because INormala did not know that he was
diving the vehicle, INeither was he a servant or agent
of Normala, The policy of insurance only covered the
insured and the authermsed diver,
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The Court of Appeal allowed the appeal and held the
insurer liable for the following reasons:

(i) The central 18sue for consideraticn was whether
the alleged transfer of interest from Normala to
Lalmiva had the effect of rendering the policy
ineffective or causingit to lapse:

(i) BSection 13 of the RTA sets out the procedure to be
adopted upon change of possession upon transfer
pursuant to a sale. Itrequired the new possessor
or new owner toregister himself within seven days
of such change of possession, This was not done
in the instant case.

(iii) Bection 109(1) deams the registered owner to be
the owner of that vehicle for the purpese of any
inter alia proceedings undesr the RTA, The current
proceedings fall within the RTA.

(iv)] Accordingly, WNormala was deemed to be the
registered owner of the vehicle, not Lalmiva,
There was therefore no transfer of interest from
Hormala to Lalmiyva by cperation of law,

(v) Therefore INormala remained the insured for the
purpcses of the accident, As such it would follow
that the insurer remained liable to compensate
the Plaintiffe for any injuries suffered as a
coneequence of the acaadent. That was the prinary
function of this part of the RTA.

(vi) Sections 24 and 95 of the RTA provide that
conditions in a policy of insurance are deemed tobe
of no effect. again by operation of law. 1n relation
to liability of the insurers to third parfies.

{vii) Section 24 provided that any condifionin a policy
1ssued providing that noliability shall arise under
that pelicy or that any hability so arising shall
cease 1n the event of some specified thing being
done or omitted to be done after the happening of
the svent giving rise to a claim under the policy

13 [2018] 1 LNS 492

ghall be of no effect 1n connection with claims
under section 91(1) k).

A similar position was followed in a recent case of
Agmal Dakhirrudin v Azhar Ahmad and Maolaysia
Motor Insurance Pool.'® This case 1s an appeal from
the High Cowt of Shah Alam whereby the learned
Judge allowed the insurer’s application to seek
declaration that the insurance certificate policy 18
vold and unenforceable due to the motorcar being
gold from the 1** Defendant who 1s the registered car
owner to two other buyers respectively., However,
the motercar was only registered in the name of the
second buver 4 months after the date of the accident
upon full payiment. The appeal was then allowed by
the Court of Appeal and 1in setting aside the decision of
the High Court, the appallate court followed the case of
Hagimie's case and 1s of the view that the person whoss
name 1s regigtered in the records of the registering
autharity shall be deamed to be the ownar,

In the book, The Law of Motor Insurance by Santana
Dass* the learned author has taken a similar view
stating that the insurer of a motor vehicle will be liable
gven if the vehicle has been sold before the accident and
there was a transfer of interest in the vehicle which
the insurance purports to cover unless subsequent
insurance has been effected or the insurance was

cancelled prior to the accident,

The Court of Appeal 18 the apex court 1n the Hagimie’s
case because the case emanated from the Sessions
Court but the author understands that a similar
1sgsue 18 pending before the Federal Court, It will be
interesting to see 1f the Federal Court upholds the
decision in Hagimies case.

Inrelation to the unauthorised driver issue. the Court
of Appeal relied on section 4 but. with respect. that
provision states that any condition in a policy providing
that ne liability shall arise under that policy or that
any liablity so arising shall cease in the event of same
specified thing being done or omitted to be done "after

14 Dass, B B. (2010). The law of motor insurance: Marsden Law Book. at page 396 to 3968
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the happening of the event giving rise to aclaim” shall
be of no effect 1n connection with claims under section
91(1)(b). A condition on authormsed drvers does not
relate to some specified thing being done or omitted to
be done "after the happening of the event giving rise to
aclaim” and so stietly speaking, the view 18 that the
authorsed driver provision should not be of no effect
pursuant to section 94,

It can be noted that certain High Court decisions had
not followed the decision in Hagimies case. One of the
arguments is that the short title which is the precursor
to section 108 which reads as follows:

‘PARTV
OFFENCES AND MISCELLANEOUS
PROVISIONS”

The argument is that the whole of Part V including
section 109 deals with some form of offence under
the Act. As such the meaning ascribad to the word
"proceading’ must be read subject to the word
"prosecution” as the Act has penal and quasi penal
consequences for summons cases, Therefore, using
the aid of the gjusdem generis principle, the word
"proceeding’ must be read together with prosecution
or species of prosecution, i.e for summons cases and
not for civil procesdings,

Case law support for this argument can be found in
the case of Zulkuflee Bin Mohamad v Mahmudin Bin
Arshad'® where Wahab Patail J in considering section
109 opined:

"Section 109(2) of the Road Transport Act
1987 was cited for the proposttion that the
act or omission of the driver of @ motor car
is deemed to be the act or omission of the
registered owner of the motor car. unless he
satisfies the cowrt that he took all reasonable
sieps and precautions to preveni such act
or omission. The section. however. upon

15 [1998] MLJU 180
16 [1965] 1 MLJ 88.
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a proper reading., does not support the
proposition advanced since the section had
spectfically provided that the presumptionis
"shall jor the purpose of any prosecuiion or
proceedings under this Act’. Clearly it 15 not
tntended by Parliament that the presumption
be applied to civil proceedings.”

Another argument 1s that the presumption is rebuttable
and in acase where the evidence clearly shows that the
car had been sold to another party prior to the date of
the accident, there is no insurable interest to begin
with,

A vehicle can be sold without a need to have the same
registered as the sale and purchase 1s governed by
the Sale of Goods Act 1957 which provides, inter alia,
that where there ig a contract for the sale of spacific or
ascertained goods the propertyvin them is transferred
to the buyer at such time as the partiss to the contract
intend it to be transferred,

A sale of a vehicle 1s campleted once 1t 1s transferred
to the possession of the new owner; there is no
requirement that the sale 1s only completed onee the
name of the new ownerisimprinted on the registration
card as the registration card is not an instrument of
title. The Federal Courtin the case of Mohamed Mydin

v Ramiah'® opined as follows:

“As to the question whether the properiv
in the lorry had passed fo the plaintiff i is
necessary to refer tosections 20 and 21 of the
Saleof Goods (Malay States) Ordinance 1957
which read as follows.-

"20. Wherethere i1s an unconditional contract
for the sale of spectfic goods in a deliverable
state the property in the goods passes to the
buyer when the contract is made and it 1s
immaterial whether the time of payment of
the price of the time of deliverv of the goods,
or both, 15 postponed,
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21, Where there is a contract for the sale
of specific goods and the seller is bound to
do something fo the goods jfor the purpose
of putting them in a deliverable state. the
property does not pass until such thing is
done and the buyer has notice thereof*

The learned trial judge expressed the view,
with which I agree, that the indentiire dated
the 26% February 1957 was clearly in the
nature of an unconditional coniract for the
sale of specific goods. However, he went on
to say that the lorry was not in a deliverable
state and gave as a reason jor that view
the fact that the defendant had not taken
the necessary steps to cause the lorry to be

registered in the plaintiff's name

In my opinion, the learned trial judge was
unduly concerned with the fact that the
registration book was not made available
to the plaintiff,. There is no doubt that he

took this fact inio accourt when he decided
that the lorry had not been delivered o the
plaintiff and that the property inthe lorry
had not passed to the plaintiff

The legal position of the registration book
has been considered inseveral cases, One of
these is the case of Sqjan Singh v Sardara Al
[1960] ML:T 52 PC where Lord Denring. who
delivered the judement of the Privy Counctl
said (at p. 54).-

"Their Lordships do not overlook the fact
that the defendani remained registered as
theowner of the lorry and that no permission
was given for the sale; but this did not
prevent the property in it passing to the
plaintiff. The registration book ts not in
Malava, any more than @ is tn England, a
document of title. Theiitle passed by thesale
and delivery ofthe lorry to the plaintiff, The
absence of registration would no doubt put

The domee of the Palace of Justice
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the plamntiff in difficully if he had o prove
his title, but it would not tnvalidate i, see
Bishopsgate Motor Finance Corporation Lid
v Transport Brakes Lid."

In the case of New India Assurance Co v Simurah!’
evidence adduced at the second tinal showed that the
car wasregistered 1n the name of Chua as owner until
Apnl 14 1960 when another name, Laira Ah IKan. took
1ts place. pursuant to a notice of transfer of ownership
in the prescribed RIMV form Io & bearing the date of
Warch 23, 1980, Chua, however, stated that on or about
the eve of Chinese new yvear — which fell that vear on
January 28 - he had scld and transferred the car for
$E550 to his neighbour Chong. The latter confirmed
that the sale did take place about that date and that
shaortly after the accident he had rescld the vehicle
to a third person Lira Ah Han, in whose name it was
subsequentlyregistered as a direct transfer firom Chua,
It must be noted that before the direct transfer from
Chua to Lira Ah Kan which took place on April 14,
1280 the car was =old to Chong who did not register
the vehicle in his own name but subseguently on sold
it toLira Ah Kan. The accident took place when the car
was 1n the possession of the "new owner' Chong albeit
it was not so registered. The Federal Court held, as
per Thompson LP:

"The insurers resisted the claim against them
on the ground that prior to the date of the
accident Chua Hock Lee had sold the car and
delivered it to Chong Swee Peow and that
although Chua had handed the insurance
documenis to Chong this did not amouni to
an assignment of t he benefit of the policy of
tnsurance issued to Chua in respect of the
car. Accordingly they were not liable under
the policy. If Chua had indeed ceased to be
the owner of the car then that was a good
defence (see Peters General Accident. Fire &
Life Assurance Corporation Lid [1957] 54

17 [1966] 2MLJ1
18 [1981] 1 MLEA 445,
19 Bupra nots 13
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TLE 208 and accordingly the only issue al
the trial was whether at the material date,
that is 4" February 1960, Chua had ceased
to be the owner,

Inthe everd the trial judge decided that the
property in the car had not passed from Chua
as auerred and judgment was accordingly
entered for the plaintiff, Agawnst that decision
the insurers have now appealed,

I have had the benefit of reading the judsment
that has just been delivered by Ong FeJ [
agree with his course of reasoning and [
agree with the results to which that course
of reasoning has compelled him, that 1s ic
say that ownership of the car SC 7-dd had at
the time of the accident passed to Chong and
accordingly that the present appeal must be
allowed, In the circumstances it would be

oticse to repeat in my own words what has
been said by him."’

In another Federal Courtcase of Roslan Bin Abdullah
v New Zealand Insurance Company Co Lid *® the Court
held that the truck was sold, the insurance policy had
lapsed unless there was novation of the policy, As the
policy was not novated. there was no insurance policy
at the time of the accident. Accordingly it was held
that the driver of the truck was not covered by the
insurance policy,

It 18 extremely crucial to note that all the above
mentioned Federal Court cases were not referred toin

the Hagimie's case.

In the Hagimies case. the accident occurred during
the currency of the 1nsurance policy taken out by the
original owner. The same position as in the Agmal
Dakhirrudin's case.'®
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Renewal of insurance policy

What about the scenaro where the subsequent albeit
urreglstered owner took out a renewal of the insurance
policy in the name of the orginal owner without his
knowledge or consent and the acaident cccurred during
the currency of the renewed insurance policy” In the
case of Malayvsia Motor ITnsurance Pool v Eastern Moon
Enterprise and anocther.”” this point was discussed
wherein the eriginal owner was already dead at the time
of renewal of the pelicy and when the accident cccwrred.
The court coensidered paragraph & of Schedule 9 of the
Financial Services Act 2013 which states as fallows:

"Pre-contractual duty of disclosure for
COMSLMEr INSUTrance contracts

Before a consumer insurance contract 1s
entered into or varied., a licensed insurer
may request a proposer who is @ consumer
to answer any specific questions that are
relevant tothe decision of the insurer whether
to accept the risk or not and the rates and
terms fo be applied.

Tt isthe dutyof the consumer totake reasonable
care not fo make a misrepresentation fo
the licensed tnsurer when answering any
question under subparagraph (1),

Before a consumer insurance contract is
renewed, a licenised irisurer may etther -

(a) Reguest a consumer to ansiler one or
more specific questions in accordance
with subparagraph (1), or

(b) Give the consumer a copy of any matter
previously disclosed by the consumer
in relation to the coniract and request
the consumer to confirm or amend any
change to that matter.

Tt isthe dutvofthe consumer fotake reasonable
care nol fo make a misrepresentalion fo
the licensed tnsurer when answering any

20 [2018] 1LNE&10
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quest ions under subsubparagraph (3)(a). or
confirming or amending any matier under
subsubparagraph (3)(B).

If the licensed wnsurer does not make a
reguest in accordance with subparagraph (1)
or (3) as the case may be, compliance with
the consumer's duty of disclosure in respect
of those subparagraphs, shall be deemed to
have been waived by the insurer,

Where the consumer fails to answer or
gives an incomplete or wrrelevant answer fo
any request by the licensed insurer under
subparagraph (I) or subsubparagraph
(3)a) or fails to confirm or amend any
matter under subsubparagraph (3)(b), or
does so incompletely or provides irrelevant
information, as the case may be, and the
ansier or matter was not pursued further by
the insurer, compliance with the consumer’s
duty of disclosure tnrespect of the answer or
matter shall be deemed to have been waived
by the tnsurer.

A licensed insurer shall before a consumer
insurance contact is entered info, varied or
renewed, clearly inform the consumer in
writing of the consumer’s pre-contractual
duty of disclosure under this paragraph, and
that this duiy of disclosure shall coniinue
unitl the time the contract is eniered inio.
varied or renewed,.

Subject to subparagraphs (1) and (3) a
consumer shall take reasonable care to
disclose to the licensed insurer any matter,
other than that in relation to subparagraph
(I)or (3). that he knows to be relevant to the
decision of the insurer on whether to accept
the risk or not and the rates and terms fo be
applied,

Nothing in this Schedule shall affect the
duty of utmost good faith to be exercised



by a consumer and [icensed insurer in
their dealings with each other, including
the making and paying of a claim, after a
contract of insurance has been entered tnio,
varied or renewed.”

INotwithstanding the argsument put forward that the
insurer had waived the insured’s duty of disclosure
to inform the insurer that the cmginal insured was
deceased by not seeking to find cut whether the insured
was deceased already or not. the Court was of the view
that as the orginal insured was already dead at the
material time of the renewal of the policy, the insurer
could not validly have renewed the same, Accordingly,
the policy was void ab tnifio,

The question then arises what would be the pesition if
the person who renewed the policy in the name of the
original owner ig not the original owner/insured but
the subsequent, albeit unregistered owner. In other
words, where there appears to be elements of fraud
and concealment of truth involved in the renewal of
the insurance policy. Surely it would be a breach of the
insured's duby of utmost goed faith and uberrimae fida
nok to inform the insurer at the time of renewal of the
insurance policy that the insured had actually scld the
vehicle and was not the one actually insuring the vehicle
but the vehicle was being renewed by the subsequent
albeit unregistered owner? Should the 1nsurance policy
be vold on this ground alene? Do the insurers have to ask
the purported insured on this 1ssue specifically ctherwise
there would be a waiver on their part?

The policy in the case of Allianz General Insurance
Company (M) Bhd v Sutakar a/l Supramaniam &
Ors® was held to be vad and unenforceable where the
insurance was renewed when the registered owner
was serving a prison term and had no knowledge of
the sale of his vehicle nor authomnsed anyone to apply
for the renewal of the insurance pclicy. The learned
Judge found that there 1s sufficient evidence on the
sale of the vehicle prior to the accident. which had the

21 [2018] MLJU 897
2 [2017] 4CLd
23 [2017] 1 LNS 1250
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crifical effect of divesting the registered owner of any
insurable interest in the vehicle,

Therefore, 1t 1s the humble opinion of the author that
the principles in Hagimie's case are inapplicable to the
facts of such cases and that the policy should be void or
unenforceable on the basis that the subsequent (albeit
unregistered) owner has breached 1ts duty of utmost good
fauth in obtaining the renewal of the policy 1n the name
of the original owner without his knowledge or consent.

Procedure in Obtaining the Declaration

Itis important to note thatbefore ar within seven days
(7) of the commencement of any proceedings under
gectlion 95(3) to declare the insurance policy to be
vold and unenforceable. the insurer must give notice
of the proceedings, as well as the grounds that would
be relied by the insurer in such an application. on the
plaintiffs in the suit for liability for negligence. That 18
amandatory requirement, and if the insurer chtained
a declaration under section 96(3) without giving notice
iand specifyving the grounds thereof) to the plaintiffs.
the declaration 1s null and void and can be nullified
by the filing of ancther criginating summeons to annul
it (see Pacific & Orient Insurance Co Bhd v Rasip
Hamsudi & Ors) ™

The notice must be given to the plaintiffs personally
and 1t 18 not sufficient that it 1s only being served on
their solicitors (see Gobi a/l Loganathan v Allianz
General Insurance Company (M) Berhad) *

The section 95(3) declaration must also be chtained by
the insurer before the date that "hability 1s incurred”,
That has been held to be the date when judgment 1s
obtained by the plaintiffs in the claim for damages for
negligence against the defendant and not the date of
the accident, Liability 1s only pronounced by the court
upon the judement being cbtained i1n favour of the
plaintiff * After judgment in the liability action had

24 Ahmad Nadzrin Abd Halim & Anor v Allianz General Insurance Company (M) Bhd [2015] 9 CLJ 821; Javakumar Rajoo

Adohamad v CIMB Auviva Takafit] Bhd [2016] 8 CLJ 562
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been entered against the 1insured. it 18 too late for the
insurer to apply for a section 96(3) declaration,

Sections 94 and 95 of the RTA prohibit an insurer
from relving on certsin terms in an insurance policy
for the purposes of excluding liabihity. On the other
hand, a term or condition which does not come within
the purview of sections 94 and 95 may be legiimately
relied upen by the insurer for the purposes of excluding
liability under the policy when a claim 1s brought by a
third party. The Cowurt of Appeal considered the scope of
section 25(k) of the RTA in Pacific & Orient ITnsurance
Co Bhd v Kamacheh Karuppen.®® This reads;

"(k) the motor vehicle being used for a
purpose other than the purpose stated in the
policy, shall, as respects such liabilities as
are required fto be covered by a policy under
paragraph 81(I)(b) , beof no effect...”

The Court of Appeal in that case held that the insurer
was liable to payv the third party who had suffered
injuries as a result of the use of the motor vehicle
regardless of whether 1t was at the fime used for a
criminal purpoese, It cited the learned author. Santana
Dass in his book "The Law of Motor Insurance" as

follows:

"Under seciton 95(k). any condition in
the policy that excludes the liability of
the insurer. if the vehicle is used for any
purposes than for social. domestic. pleasure
purposes, e.g racing, motor sports ete, will
be ineffective and cannct be used by the
tnsurer to exclude liability insofar as bodily
tnjury or death claims are concerned. This
should include wuse of the motor vehicle for
unlawful purposes or acts as well. In any
eventt, the law s that triminal acts’ of the
tnsured in the use of the motor vehicie are
tnsured under section 91 and the insurers
cannot have the liberty to exclude this
statufory requirement against unlawful or

25 [2015] 4 CLd 54,
26 Bupra note 14 at page 233.
27 [2011] 1 CLdJ 947,
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eriminal acts or purposes of t heir insured o
escape their statulory obligation fo satisfy
the judgmenis of third parties.”

Many plaintiffs who have obtained judgment agsinst
defendants in a claim 1n negligence arising out of a
reoad acadent would then commence recovery actions
against the insurer for indemnity, However, 1t hasbeen
held by the Court of Appeal that 1t 18 not necessary to
comimernce such recovery procesdings; the plaantiffs
can straightaway comimence execution proceedings
against the insurer which could also include the filing
of winding up petitions against the insurer,

This was decided in the case of Pacific & Crient
Insurance Co Bhd v Muniammah Muniandy.?” In that
case, the appellant was the insurer of the motoreyeles
ridden by the insured which was involved in a road
accident with the respondent. The respondent filed
an action against the insured and chtained judgment
against him, The appellant obtained leave to appeal
to the Court of Appeal against the said judgment,
The appellant’'s application for stay of execufion was
dismissed by the High Court and its application for
stay of execution at the Court of Appeal was still
pending. The appellant did not make payviment to the
respondent on the said judgment and the respondent’s
solicitors served a notice under section 218(1)(e) of the
Companies Act 1965 The appellant then obtained an
gex parte imunction to restrain the respondent from
preceeding with the presentation of a winding up
petition against the appellant. However. on inter partes
hearing of theimunction application: the learned judgs
disrmesed the appellant's application, The appellant’s
appeal was dismissed by the Court of Appeal which
held as follows:

"Section 96(1) imposes upon the tnsurer the
obligation of payving to the person who had
obtained judgment against the insured.
after a certificate of insurance had been duly
delivered to the person by whom the policy
is gffected in respect of any third party risk



covered under the policv, Thus, the appellant
wasobliged statutorily to pay the respondent
who had obtained the said judsment, The
insurer would only be able to avoid the
paviment ohitgation under the circumstances

and condiiions mentioned tn section 96(2)
and (3) RTA which did not apply tnthe case.

Nowhere does section 96(1) say that the
respondent must first obtain another
judgment against the appellant before she
could proceed to enforce the said judgment
against the insured, Therefore the question
of the respondent having fo file recovery
proceedings under section 96(1) against
the appellant did not arise at all The
respondent, who had obtained a monetary
judgment agoinst the insuredwhich had not
beenstayed, had the right under section 96(1)
to enforce the said judgment against the
insurer withowt first having fo file recouery
proceedings against the insurer,”

Pacific & Orient Insurance Co Bhd v Muniammah
Muniandy®™ was later approved and applied by the
Court of Appealin Pacific & Orient Insurance CO Bhd
v Rasip Hamsudi & Ors,*®

However, it should be noted that inscfar as the winding
up of iInsurance companies 1s concerned. section 195 of
the Financial Services Act 2013 states as follows:

"(1) No application for the winding up of
an institution or approved person may be
presented to the High Court by any person
wit hout the prior written approval of the
Bank

(2) Subject to subsection (1) where the
application for the winding up of an
instifution or approved person 15 presented

28 Ilad.

29 [2017] 4 CLdJ 572,
30 Bupra note 27

31 Ihad
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to the High Court by a person other t han the
Bank:

fa) that person shall deliver a copy of the
application to the Bank at the same time as
it 15 presented; and

(b) i he Bank shall be party to the winding up
proceedings and shall be entitled to appear
and be heard in all proceedings relating io
the application and to call, examine and
CTOSS-examine any witness,

(3) Any person who coniravenes subsection
(1)or paragraph 2(a) commits anoffence and
shall on conuviction, be liable to imprisonment
for aterm not exceeding fiuve yearsorto ajine
not exceeding ten million ringgit or both."

As such the effect of the decision in Pacific & Orient v
Muniammah Muniandy®® will be of no more relevances
and been diluted as it has become very difficult to wind
up aninsurer especiallyfor failure to pay the judgment
sum under section 98 RTA.

The Bank in the above menticned section 195 refers to
Bank MNegara Walaysia,

The other issue that arises 1s whether the rule in
Pacific & Orieni v Muniammah Muniandy®' that the
third party need not take out recovery proceedings be
considered a universal ruling applicable to all execution
modes or should 1t be confined to winding up cases
only, It must be remembered that winding up 1s per
se not a mode of execution in strict legal context.™
The judgment debt 12 not that of the insurer nor can
the insurer be the judement debtor for the purposes
of execution. What the RTA has done 1s to make the
insurer statuterily cbliged to pay the judgment sum
entered against thewr insured. If the insured does not
pay, the insurer has to pay on his behalf subject to

32 NFC Labuan Shipleasing Lid v Bemua Chemical Shipping Sdn Bhd [2017) MLJU 800
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section 95, The obligation of the insurer to pay the
judement sum 18 akin teo a situation of a guarantee.
If the judgment 1s against the principal debtor (the
insured) and not against the surety (insurer), the
judgment cannot be enforced by way of execution
against the surety (insurer) divectly. There ought tobe
ajudement against the insurer to enforce the judgment
against the insurer by way of execution and hence there
ought to be a separate recovery proceeding against the
insurer wherein defences under section 96(1) and (2)
could be raised,

It seems to be more equitable to require the third
party to initliate recovery procesdings against the
insurer once judgment has been chtained against the
insuwred. This will allow the insurer to raise any defence
which they may rely on. The right of the insurers to
raise the defences in the recovery procesdings was
recognised by the Court of Appeal in Letchumanan a /1
Gopal (representative for the estate of Rajammah a/p
Muthusamy, deceased) v Pactfic Orient & Co Sdn Bhd™®
whers Abdull Harmid Embong JCA said as follows:

"It 1s our view that the liabiliiy and recovery
The
former is a claim foundedon tort whereas the

actions are distinct from each other,

latter 1s based on a statuiory right provided
under the provisions of the RTA. For this
reason alone it would be unjust to bar the
Lnsurers from raising ajresh the issue of
its liablity even io the exient of adducing
evidence on the same issues atl the recovery
action stage.

In the liabiliy aciion the issue before the
court would be to determine negligence
whereas in the recovery action the issues
include the construction of the terms in
the insurance pelicy and the application
of ss 91 and 96 of the RTA. It ts upon this
construction of the insurance policy that
the insurers raised for the first time in
the recovery action. In this appeal P&Q,

33 [2011] 4 MLJ 541,
34 [2019]) 1 LNS(A) L
35 Bupra nots 27.
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as the insurers 1s thus seeking to declare
that the policy as against the deceased s
unenforceable due fo the exceplion in iis
terms, This issue remains alive and was
brought upon on appeal fo the High Court

and now before us,

It needs to be mentioned that P&D was
not a party wn the labiity action. This, a
final determination of t his ssue cannot be
said to have been made by the irial judge in
the Lability action. A dogmatic approach
applyving the res judicata principle as a bar
would be most unjust to P&O who does not
have & full and fair opporiunity to litigate
the ssue, This factor must be met before res
judicata can be binding on the parties. It is
founded on justice and common sense,”

However we await a decision of the apex court as to
whether it iz compulsary for the third party to file a
recovery action againgt theinsured before commencing
execution proceedings againstit. Santhana Dass in his
article "Recovery By Third Fariy Agatnst The Insurer
In Motor Accident Cases — By Recovery Proceedings Or
Execution?"™ said:

“Much of what was said in Pacific & Orient
v Muniammah Murniandy is obiter and the
Appellate Courts should weigh those 1ssues
again n the light of all authorities as well
as the present legislaiion to bring it in line
with the requaremenis of seciion 96 so as to
ensure that it is fair and equitable io both
the third party and the insurer. whereby
the legal process does not confer an unfair
advantage to either party when dealing
with the enforcement of judegments in motor

insurance cases,”

The case of Pacific & Orient Insurance Co Bhd v
Munimmah Muniandy® wag distinguished in the cass
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of Tokio Marine Insurans (M) Bhd (which obtained all
rights and liabiliiies of Amanah General Insurance
Bhd vide vesting order dated 22 October 2002 wherein
Amanah General Insurance Bhd was formerly known
as Trust Tnternational Insurnace (M) Bhd prior to
a change of name vide Form 13 dated 29 December
1897) v Mohd Taxzi bin Zainuddin & Anor®® where
the plaintiff insurer applied for an interim injunction
to restrain the presentabhion of a winding up petition
against them by the defendant third party. The
recovery proceedings by the defendant against the
plaintiff was pending in the Sessions Court at Teluk
Intan. The plaintiff & contention was that they were not
the insurers and that the certificate of insurance was
not served on their insured which was a pre-requisite
under gection 96(1). INallim Pathmanathan JO (as ghe
then was) said this;

"The case is distinguishable from the present
case as inthat case it was not in dispute that
the tnsurer concerned had in fact issued the
certificate of insurance as required under
5 96fI). Inother words it was not in dispute
that the insurer there was the one who had
insured the respondent’s vehicles, This
is evident from the decision of Ramiy Ali
JCA where his Lordship held as I hauve
reproduced above:

.8 96(1) imposes upon the insurer the
obligation of paying to the person who had
obtained a judgment against the insured.
after a certificate of insurance had been duly
delivered io the person by whom the policy
is effected in respect of any third party risk
covered under the policy.

It is evident from the foregoing that in
keeping with all the cases cited aboue in
relation to the construction of section 26(1),
his Lordship held that the obligation fo
pay the person who had obtained judgment
against the insured arose after a certificate

36 [2012] 8 MLJ 814.

of insurance had been duly delivered to
the person by whom the policy 1s effected,
The foregoing case is niot authority for
the proposition that an tnsurer who has
not issued a certificate of insurance io the
person clatmwng to be insured s obliged to
pay under a judgment obtatned against the
person clatming to be tnsured, The Pacific
& Orient case is therefore distingutshable
in the present context where the insurer has
held from the outset that he is not liable. The
insurer is entitled to be heard in his defence
on this 1ssue which is currertly betng heard
by the Ipoh High Couri.

The final issue for consideration is the legal
contention put forward by learned counsel
for the defendanits to the effect that the only
option that was available to the plainiiff
from the cutset, when they were served with
notijication of i he proceedings tn Teluk Tnian
was to have obtained a declaration under
section 96(3) to the effect that the insurance
was vord or unenforceable. As the plaintiff
did not do so. it is contended that they are
not precluded from doing so.

Learned counsel for the plaintiff maintains
that such an tnierpretation is incorrect. and.
that the provision applies to a stiuation where
the tnsurer having delivered a certificate of
insurance to the tnsured, intends to auoid
liabiliiy under the policy whereupon it is
incumbent upon such an tnsurer to have the

policy declared void,

I am inclined to agree with such an
interpretation. Section 26(3) follows wpon s

86(1) and appears to my mind to be dealing

with a policy of insurance that s operative,
there having been compliance with s 96(1),
It cannct be read in vacuo as applving to an
instance wherethe insurer denies having issues

163



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

the policy of insurance and where no certificate
of insurance has been produced, merely an
RIMV search. to evidence the existence of such
a policy, If the planiyy had indeed been the
insurer af the outset and then sought to auotd
the policy or cancel the same, then s 96(3)
would have come into play, Furthermore, if
would be untenable for an insurer who had
not issued an insurance policy to be held
liable simply because he had failed i procure
a declaration to that effect. This foo. when the
insurer seeks to put forward his case in the
recovery proceedings to explain why he claims
not to have issued the policy of insurance. If
indeed the injunction is not allowed, then the
insurer would be constrained fo pay owd the
Judsgment sum rotwit hatanding that he claims
he never issued any policy of insurance to the
persons claiming to be the insured here, That
wordd lead to an absurd result.”

The onusg iz on the plaintiffithird party to prove that
the insurer had delivered the certificate of insurancs to
their insured. Secticn91(4) of the RTA provides that a
motor policy is effective for the purpose of Part IV only
upon the delivery of the policy's certificate of insurance
by the insurer to the policy owner, A letter from the
Fegistrar and Inspector of Motor Vehicles ("RINMV")

does not fulfil the requirements of section 96(1).%’

This regquirement places a burden of proof on the
third party which would be very difficult for them te
fulfil and this would be against the intent and spirit
of the legislation, There are many reasons why such
a heavy burden should not be placed on the third
party. The fallure by the insurer toissue and deliver
the certificate of insurance to their insured does not
carry any sanctlen under the RTA. The 1ssuance of the
cerfificate of insurance and the delivery of the same to
the insured 1s especially within the knowledge of the
insured and not that of the third party, If insurers
take advantage of this to place the burden of proof
on the third party i1t would be a difficult burden for
them to discharge.

Chan Wal Meng 1in her bock entitled "Third Pariy
Rights in Insurance Law in Malaysia’ expressed the
view that proving the delivery of the certificate of
insurance 1s unnecessary and cumbersome and further
suggested that the RTA be amended accordingly:

"Legal writers have opined that the
reguarement for the certificate of insurance
should be removed. The ceritficate has no
value and serves no purpose apart from
that given by Part IV ofthe RTA 1987, The
contract betiween the insurer and the policy
olwner covering the compulsory motor policy
is evidenced by the policy of insurance and
not the certificate. Since the insurer's risks
under the insurance contract and Part IV
commence upon the issuance of the cover
note, there is no reason why the delivery
of the certificate of insurance to the policy
Giner is made a condition precedent for the
injured third pariv’s cause of action against
the insurer,

In conclusion. the requirement for the
certificate weakens the protection given to an
injured third party by Part IV, An insurers
duty and obligations under Part IV should
commence Lpon its issuance of the cover note
or policy rather than upon the deltvery of the
certificate of insurance to the policy cwner.
The Act must be amended to make this clear.”

Thie right of the plaintiff tc seek recovery against
the insurer 1g an exception to the doctrine of privity
of contract. The RTA exception contained in section
88 was explained by Md Raus SharfJJCA (as he then
was) 1n Pacific & Orient Insurance Co Bhd v Kamacheh
Karuppen™ as follows:

“The right of the respondent as a third
party to approach the court for redress
against the appellant, who itself is not a
tortfeasor and with whom the respondent

37  Capital Insurance Bhd v Kastm bin Mohd Al [1986] 2 MLJ 425,

38 Bupra note 25,
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had no contractual relationship arises from
statutory empowerment under section 96 of
the RTA 1987, The mechanism of s 96 of the
RTA 1987 operates thus: thereis astatufory
cbligation created by s 96 of the ETA 1987 on
the part 6f the tnsurer (appellant) on being so
notified on the failure of the insured fo pay
up the nudgment sum that the insured had
failed to be satisfied in fovour of the thurd
party, This duty fo pay up is siatutory in
origin and as said earlier is an exception to
the concept founded upon privity of contract,

Perhaps 1t would be opporiune for us fo
alsc highlight here that i is the insurer’s
mandatery duty to satisfy the judgment.
The statutory prouvisions of 5. 96{1) of the
RTA 1987 is very clear, It imposes upon the
insurer (the appellant, in this appeal) the
obligation of paving to the person who had
obtained a judement against the insured,
after a certificate of insurance had been
duly delivered fo the person by whom the
policy is effecied tn respect of any third party
risk covered under the policy, In short, the
appellant in the present appeal is obliged
statutorily to pay the respondent who had
obtained t he judgment dafed 15 March 201 1

agatnst the insured,

The appellant as the tnsurer would oniy
be able to avoid the pavment obligation
under the circumstiances and conditions
meniioned in sub-ss 2 and 3 of 5, 96 of the
RTA 1887, that istosay. where the requisite
notice of the proceedings was not given to
the insurer before the commencement of
the proceedings: where there is a stay of the
Jjudgment pending appeal; where the policy
of insurance respecting the liability had
been cancelled, and where the insurer had

39
40
41
42

[2015] AME. 1489,
SBupra note 27.
[2011] 4 ML.J 541
Bupra note 25.

THE MALAYSIAN JUDICIARY
YEARBOOK 2018

obtained a declaration from the court that
the tnsurance was void or unenjorceable,

Based on the facts. none of these conditions
were fulfilled by the appellant (insurer) in
the preseni case o exonerate ils statutory
obligations under the policy., That being
the case. the judgment debt of the insured
becomes the judgment debt of the appellant
(tnsurer) by virtue of s, 86(1) of the Road
Transport Act 1987 (see case of Pacific &
Orient Insurance Co Bhd v Muniammah
Muniandy [2011] 1 CLJ 947),"

The conditions giving rise to an insurer's statutory
obligation to satisfy a judgment obtained under
szction 96 of the RTA had been summarised by the
High Court in Pacific & Orient Insurance Co Bhd v
Mazlan Ahmad & 2 Ors™ after having scrutinised
the judgments set down in three Court of Appeal
cases, namely, (2) Pacific & Orient Insurance Co Bhd
v Muniammah Muniandy® (b) Letchumanan Gopal
v Pacific Orient & CO Sdn Bhd* and (c) Pacific &
Ortent Insurance Co Bhd v Kamacheh Karuppen.® The
following conditions to be fulfilled:

1)  Theinsurer has issued an insurance policy to the
insured:

1) A certificate of insurance has been delivered by

the insurer to the insured;

1) The insured is a “person. or class of persons as
may be specified in the policy in respect of any
liability which may be incurred by him or them
in respect of the death of or bedily 1njury to any
person caused by or arising out of the use of the
moteor vehicle or land 1implement drawn thereby
on arcad’;
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(1v) Theinsured hascaused death or bedily imury to
the third party by or arising cut of the use of the
motor vehicle;

(v) The third party victim has filed a liability swt
against the insured 1n respect of liabilitvcovered
by the insuwrance policy;

(vi) Before or within seven days after the
commencement of the hability suit. the 1nsurer
has been given notice of the lability suit:

(vi1) The third party has chtained a judgment against
theinsured intheliability suit, If the third party
has obtained a judgment against the insured, the
third party nesd not file arecovery suit and chbtain
judgment against the insurerin the recovery suit:
and

(vitl) INon-exstence of any of the circumstances stated
in section 96(2)(b). ie) and (3) of the RTA.

A rather interesting issue arose in the recent case of
Pacyic & Orient Insurance Co Bhd v Hameed Jagubar
Sved Ahmad® cncover notes, On 27,.10.2011 at 1.30 am,
an accident cccurred between the defendant/insured
and the respondent involving the defendant's
motorcycle., The defendant then on the same day
applied for insurance cover for the motorcycle. The
appellant/insurer 1ssusd a pelicy number and the
cover note showed that 1t was issued on 27/10/2011
at 2,168 pm. The certificate of insurance showed that
the effective date of commencement of insurance was
27/10/2011. When 1t came to the knowledge of the
appellant that the defendant had bought the insurance
policy from the appellant approxamately 12 hours after
the accident had cccurred. the appellant filed an
application pursuant to section 96(3) of the RTA for
a declaration that the insurance policy was void and
unenforceable as the defendant had no coverage at the
time of the accident, The High Court agresd with the

43 [2018] 9 CLdJ 691.
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appellant and found that the appellant could not be
held hable for an accident which had cccurred prior
to the 1ssuance of the insurance policy. The Court of
Appeal reversed the decision of the High Court and
held that the policy became effective retrospectively
by the terms of 1its own contract and coverage began
at mudmght on 27/1W2011, The appellant was thus
held liable under the policy.

The Federal Court granted leave on the following
two guestions of law; (1) when a motor policy holder
obtained insurarice cover from an insurer in respect
of an accident that had already cccurred, did the
insurance policy take effect from the date of cover or
from the time of issuance of cover: and (11) whether
the Court of Appeal was correct 1n law to glve
a retrospective cover to the policy in breach of
section 141 of the Insurance Act 1998 which states that
here ghall be payment before cover,

The Federal Court answered the first question that
an insurance policy would take effect from the time
of issuance of cover note and answered the second
guestion 1n the negative,

It was alsc held that the cover note is, in itself a
contract of insurance. governing the rights and
liabilities of the parties in the event of a loss taking
place during ite currency, The Court of Appeal cught
to have considersd the cover note and also section 141
and regulations 83 and 64 of the Insurance Regulaticns
1998,

prohibiticns against an insurance cempany assUTIng

Section 141 and regulation 83 are statutory

anyv risk untl the premium 1s paid. Thus. under the
Insurance Act. assumption of risk commences from the
time of payment of prermum.

Where the time of 1ssue of the cover note was
mentioned. commencement of risk was tobe calculated
from the time mentioned 1n the cover note. Accordingly.
in that case, the commencement of risk was after the



time when the accident cccurred and the insurer was
not lable, Thus, the decision of the Cowrt of Appeal

was set aside.

Interesting as this case may be, it may be unhkely to
occur in future because currently, all cover notes will
state the time of commencement of the cover so there
should be no uncertainty and vagueness as to when
cover would coammence,
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Conclusion

It would be prudent to recognise that section 96 not
only provides a statutory safeguard towards insursrs
but it also protects the mghts of road acsident victims
by providing an avenue for them to claim against the
insured where at cormmeoen law, they would have no
direct cause of action as a non-contracting party to the
ingsurance contract entered into between the insured
and the insurer. As discussed. the necessary steps must
be taken before initiating procesdings and the courts
have laid down a few principles in deciding whether the

insurer will be liable in insuring the third party victims.

An angled facade of the Palace of Justice
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CAPITAL MARKETS, TECHNOLOGY AND THE
DEMANDS ON THE LEGAL SYSTEM

By Judicial Commissioner Ahmad Fairuz Zainol Abidin®

Capital markets plays acritical role in the contribution

to the overall economic growth for a countrv. The
development of a country's capital markets allows for
an alternative source of raising capital, alongside the
development of the banking sector. Henece, it operates
within the overall financial sector, which consists
of banks and non-banking financial intermediaries.
A well-developed capital market not only facilitates
better allocation of capital and risk sharing between
investors and other market participants but it also
improves the availability of long-term financing,
bevond bank financing. prowvided through the stock

and bond markets.

However. 1n order for capital markets to operate
efficiently to promote economic development. 1t

*  Judimal Commissioner of the High Court in Malaya
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neads the underpinning of solid legal, regulatory and
gupervisoryrameworlks, The maturity of capital market
development of a countiy has often been equated to the
efficiency of its legal sveterms in supporting individual
as well as ingtitutional contractual arrangements,
One of the pillars that stands out to ensure confidence
in & countrv's capital markets is a sclid legal and
regulatory framework that is supported by a judicial
infrastructure which 1s cognisant of the needs of
businesses and investors,

Fundamentally, a legal system that ensurss that
contractual and property rights are sufficiently clear,
protected and predictable will provide confidence to
the participants of the overall financial or capital
market system. The parties’ privy to the contract
will rely on the independent role of the courts and
the enforceability of each cutcomes, At this point. it 1s
clear that an efficient legal system is a kevingredient
of competitiveness necessary for overall economic and
financial development.

Developments in financial sector: role
of bank-based vs capital-market based
financing

The financial sector includes both the banking and
the non-banking financial intermediaries. The role
of banks 1n hag long been recognised 1n the financial
gvstemn. Parallel in the syvstem are the non-bank
financial intermediaries, which are non-deposit taking
institutions, These 1nclude insurance companies,
gecurities firms (brokers, investment banks, asset
management compames, hedge funds) pension funds
and others,

In the earlier stages of finanaal sector development of a
country, thebanking sector usually plays a predominant
role in providing flnancial services to the sconomy.
However, with the expansion in economic activities



and growing sophistication in the financial sector, the
nen-banking finanaal intermediaries will increasingly
grow 1n importance to provide an alternative source
of financial services, The development of non-bank
financial intermediaries 18 of great importance for the
overall development of the capital market. in particular
to provide for the long-term financing needs of the real
econcmy, which cannot be met purely fiom banks, e.g.
loans.

Different types of markest participants (companies,
governments or individuals) make decisions on how
to raise capital based on their own financing neeads.
For instance companies and businesses have the
options between going to banks for loans (bank-
baged financing) and going to the capital markst
(market-based financing), In the early stages of their
development, a high-growth company will not have a
track record of profits, despite having a good business
idea or prototype for their product, These companies
need to raise external financing due to their high
investments in technological capabilities to allow
them toleapfrog developmental stages. The options of
financing the business will include financing through
angel investors, venture capital and private equityiund
managers who not only provide capital but also provide
advice to grow their business and access to networks,
in return for some privately held stock of the company.
However, this form of capital raising remains within
the realm of privates markets with lower regulatory
burden.

Another option in fundraising achivities are those that
are being intermediated through the capital markets:
moere predominantly financing raised through either
the stock or bond markets, Capital market financing
18 generally viewed as being able to provide for mere
flexable funding scluticne based on the companys
nesds. For instance. as a company matures and needs
to expand further. they have the option toraise capital
through the stock market — by selling their shares to
the public through an Imitial Public Offering (IPO) of
their shares. This allows them toralse higher amounts
of capital. which thevcan use to repay the early-stage
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investors, ke the venture capital firms as well as for
further expansion of their operations. When a firm
has a record of revenues and profits and the firm can
make acredible promise to payintersst, they then have
the option to borrow money via the two conventional
methods of borrowing: 1., bank-financing or raising a
bond. the latter being ancther tvpe of capital market-
based financing,

There have been long-standing debates betwesn
sconomists on the role of bank-based and capital-
market based financing in fostering economic growth,
in that the two tvpes of financing are perceived as
trade-offs to each other, However, a well-developed
financial sector should incorporate elements of both;
1.2, capital market-based financing as a form of dirsct
financing as well as bank-based or institution-based
financing, seen as a form of indirect finanang In the
former, borrowers sell securities directly to lenders in
capltal markets and with the latter. an institution.
such as the bank ar finance company stands between
lender and borrower,

The alternative, a more legal-based view of financial
structure however rejects the bank-based versus
capltal market-based debate as 1t argues that finance
18 fundamentally a set of contracts,! These contracts
are defined — and made more or less effective — by
legal rights and enforcement mechanisms, From this
perspective, a well- funchomnglegal systamn facilitates
the operation of both markets and intermedianes.

It 15 the overall level and quality of financial services
—through the financial arrangements in the contracts,
markets and intermediaries and as determined by the
legal svstemn — that improves the efficient allocation of
resources and econcmic growth. This perspective has
prefound implications for a greater role for institutions
as the legal-based view of financial structure and
growth would highlight the impertance of a countrv's
legal institufional framework in strengthening the
rights of investors, improving the efficiency of contract
enforcement and in creating an environment in which
both banks and markets can provide sound and stable
financial services,?

1 Porta, L., Rafael, Lopez-de-Silanes, F., Shleifer, A., & Vishny, R. Wl (1997). Legal Determinants of External Finance. Jowrnal of Finance, 52(3),
1131-1150; Porta, L., Rafael, Lopez-de-Silanes, E, Shileifer, A., & Vishny, R. W, (1998). Law and Finance. Journal of Political Economy, 106(6),
1113-1155; Porta, L., Rafael, Lopez-de-Silanes, E, Shleifer, A., & Vishny, R. W (1999). The Quality of Government, Journal of Law, Economics,

and Organization, 15(1), 222-279,

2 Levine, R.(2002). Bank-based or Market-based Financial Systems: Which Is Better? Journal of Financial Intermediation, 11, 398-428.
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If a well-functioning legal syvstem represents a
fundamental determinant of economic growth.
especially 1n connection to the level of financal
development then it 18 imperative that legal and
judicial institutions keep pace with evolving and rapid
developments in global and local financial markets,

The advancements in technology and
impact on the financial sector

The advent of financial technology or more recognisable
as "fintech’ promises a dimension which will rapidly
regshape how financial products are structured,
provisioned and consumed, Within the overall financial
sector, technology is rapidlyredrawing the boundaries
all traditional paradigms from borrowing, lending,
payvment and investing. There 15 growing believe that
traditional financial institutions no longer control the
entire value chain. Thess disruptions are only set to
proliferate the financial sector at an unprecedented
rate,

Technology-enabled innovation however. has a
number of positive impacts on the financial sector and
broader scciety. A democratization of the financial
services sector is underway backed by the design
principles under Industry 4.0 such as intercperability/
interconnectedness and information transparency.®
The reduction of information asymmetries will lead
to greater demands for transparency and governance
through infarmation sharing and at reduced costs.

On the other side of thecoin, as businesses increase thewr
reliance on technology with a trend toward broadening
access of markets to retail 1nvestors, safeguarding
and ensuring sufficient investor protection reguires
proper oversight mechanisms by regulators and those
entrusted with maintaining public frust,

The emergence of Digital Assets

The emergence of digital assets have taken fund raising
to a different level, The common most tradeable digital
assets are dimtal currencies. A digital currency is a

form of currency that 1s availlable only in digital or

electrome form. and not 1n physical form. It 1s also called
digital money, electrome money, electronic currency, or
cyber cash, Digital currencies are intangible and can
onlybe owned and transacted in by using computers or
electronic wallets which are connected to the Internet
or the designated networks. In contrast, the phyvsical
currsncies, like bank nctes and minted coins, ars
tangble and transacticns are possible only by their
holders whe have their physical cwnership.®

Crypto currency falls under this category of digital
assets, It uses cryvptography to secure and verify
transactions and to manage and control the creation
of new currency units. In Malayesia today, Bitcoin and
Ethereum are some of the more known tvpes of crvpto
currencies. The features of a crypto currency which
has very similar features as fiat money, has gained
acceptance arcund the world and has been accepted
as medium of pavment. The transactions, have bzen
szen to provide the ability for transactions to be made
directly between transacting parties, removing the
nead of intermediaries such as banks. This has led to
lower cost of transactions and can be executed more
efficiently without the need of any approval. It has
increased the speed of business transactions and 1s

gaining popularity,

Oflate, the raising of funds have also seen Initial Coin
Offerings (ICO) being offered by private operators,
150 echeme operators typically raise funds through
the 1ssuance and sale of digital tokens, 1n exchange
for investors paying for these tokens through virtusl
currencies, such as Bitcoln or Ethereun, While all ICO
scheme operators sesk to raise funds from investors,
these echemes can be structured 1n many forms. which
may include:’

» Dnrect investments 1n projects with an aim to
enable token holders to participate in a share of
the returns from the projects

» Seeking funding through Foundations where
investors are not entitled to seek any returns on
their investments

s Issuance of tokens which entitle the investors to
enjov rights to a future product or service generated
by the project managed by the operator

3 Industrial Revolutions and a Futore View. Retrieved trom hittps://sofitech. com/resources/industry-4-0/,
4  Digital Currency. Retrieved from https://www.investopedia.com/terms/d/digital-currency.asp.
Media Statement on Initial Coin Offerings, Retrieved from https://www.sc.com.my/resources/media-releases-and-announcements /media-

statement-on-initial-coin-offerings.
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The proliferation of 1ssuers have resulted in the
compelhition to attract participants to the scheme.
Couched as an investment, many formes of ICO have
sprouted of late. Regulators are keeping a close watch
on the promoters and issuers, as it may present an
opportumty for un scrupulous individuals preyving
on unsuspecting participants and investors who are
attracted to the pronuse of returns and the business
meodel being promoted.

The technology behind cryvpto currencies is diiven by
the concept of blockchain, Blockchain (or distributed
ledgers) offers a new approach to data management and
sharing that is being proposed as a solution to many
of the inefficiencies afflicting the industry be it in the
capital markets or the banking sector where often the
use of intermediaries such as banks are still required
when dealing with payvments, Blockehain technology
offers an attractive opportunity to get md of this “extra
link", It1s designed to take on all three most important
roles of the traditional financial services namely
registration of transactions, identity verfication and

contracting.

Use of technology such as blockchain in the
legal documentation and dispute resolution

In developed markets. there is already growing
interest from the legal fraternity to explore the use
of blockechain techneology as a commeon infrastructure
to allow for mere efficient legal systems. It will
enable legal practitioners to take advantage of digital
innovation to sfreamline and sumphfy their work, These
practifioners can use technology to draft their contracts
and to streamline the cumbersome process of contract
negotiafion and execution,

The provision of legal services has seen has seen the
adoption of technology in to the contracting process.
One such example of can be seen in the services
provided by OpenLaw,® an online service repository,
The company offers inneovation in the way contracts
are being designed that uses blockchain protocol for

6  Retrieved from https://openlaw.io.
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the creation and execution of legal documentation. It
has revoluticrunsed the way contracts are entered into
and enforced. The platform provides alegal agreement
repository and templates for prachitioners to generate
legal decuments through modelling all or parts of legal
agreements using codes, thereby calling them "smart
contracts”.

It 1s envisioned that the “smart contracts” will result
in greater standardisation to create more efficiency
between contracting parties resulting in less room for
disputes and ambiguity.

OpenLaw has also introduced an online dispute
resolution process which is called the OpenCourt.” It
introduces a decentralised arbitration svstermn that
allows disputes tobe channeled to an arbitrator minus
a physical requirsment for partiss to engage with
zach other. In its posting on the OpenCourt system,
it mentions "That s why the era of decentralized
dispute resolution procedures is beginning. In the
long run blockchains hold out hope to power global
universally avatlable judicial svstems that deliver
low cost and high-quality dispute resclution seruvices
online. If implemented. the end resulf would be game-
changing—a globally accessible "online court” where
people have an equal opportunity to recetve low cost,
sophisticated, and transparent justice regardless of

thetr location or creed."®

InJduly 2018, the Dubal International Financial Center
(DIFC) Court in partnership with “Smart Dubal”
announced an ambitious vision to allow the first ever
blockechain powered judiciary in the world.! This
ground-breaking move will allow courts around the
werld to access judgements 1n real time creating mare
well-orgamsed legal systems. It 1s also aimed atrefimng
existing dispute rescluflion services and verifving court
judgements for cross-border enforcement 1n an efficient
manner by utllising technology as an enabler. Clearly.
technclogy has entered a new phase where even courts
and dispute resclution mechanismes have today been
impacted,

7 OpenCour: Legally Enforceable Blockchain-Based Arbitration. Retrieved from https://media.consensys.net/opencourt-legally-enforce-

able-blockchain-based-arhitration-3d7147dbb 561
8  Ibid.

9  DIFC Courts and Smart Dubai launch joint taskforce for world's first Court of the Blockchain. Retrieved from https://www.difccourts.
ae/2018/07 130/ difc-courts- and-smart-dubai-launch-joint- taskforce-for-worlds-first-court-of-the-blockchain/.
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Role of regulators

The Securities Commissicn of Malayeia (SC) has taken
conelderable initiatives to champion the transformative
changes to the financial services and to facilitate full
adoption of digital technology and innovation across
the entire capital markets. These 1nitiatives are
underpinned by three-pronged regulatory principles
of managing risks, engaging markete and educating
investors, Malayeia was also the first ASEAN country
tointroduce alegal framework on Equity Crowdfunding
(ECF) in 2015 and peer-to-peer debt financing (FPZP)
in 2018. Both these regulatory frameworks were
introduced to encourage and enhance access to capital
market financing by smaller enterprises. particularly
micro. small and medium enterprises (MEMEs).

In addifion. these new platforms for financing provide
both retail as well as sophisticated investors with an
alternative channel for investment, In 2017, the 8C
launched the Digital Investment Management (DINM)
framework to give retail investors access to specialist
services of investment management industry, which
were only traditionally availlable for high net worth
(HINW) 1nvestors, This demonstrates again further
democratisation of finaneial services by providing
automated portfolic management services at lower
costs to all Malaysians, regardless of their net-worth
or income levels,'?

Bank INegara on the other hand has been monitoring
the crypte currency space very closely, In a press
release entitled Notice fo Persons Operating a Business
Relating to Digital Currencies,’? 1t categorised persons
operating a business relating to digital currencies as
falling under paragraph 25 of the First Schedule of the
Anti-Money Laundering, Anti-Terrortsm Financing
and Proceeds of Unlawjul Activities Act 2001 (ANLA),
which malkes them subjected to obligations as a

reporting institution under the AMLA.

Bank INegara zlso 1ssued a policy document Andi-Money
Laundering and Counier Financing of Terrorism (AML/
CFT) - Digital Currencies (Sector 6) policy document

which specifies the detalled requirements 1mposed on
the reporting institutions. Reporiing insfituticns are
required to complyv with all requirements of the policy
which includes an chligation to subrmt a declaration
about the institutions” business to Bank Negara,

The steps taken by both regulaters reflects the serious
stand each of them take1n ensuring that technological
disruptions as discussed above are momtored closely.

The demands on the legal system

The rapid evclubion of financial development and the
ensuing broader, deeper and moreinnovative financial
svestem demands a mgorous legal and regulatory
supportive framework vital for the scundness.
stability and resilience of the finanaal svstemn. The
legal svstem- from legislation to market regulators
to the infrastructure of the courts also represents
a fundamental determinant of econeomic growth, In
surm, the legal system will need to grow and develop
alongside the financial system.

The complex network of the financial svstem and
the difference between capital market-based and
bank-based growth together with the technological
advancements leading to growth in non-traditional
financial services such as “fintech”, has demandead
the legal ecosystem to be ever more ready to face
the legal 1ssues that would naturally accompany the
advancement in these areas,

The role of judiciary will always be essential to a
developing financial sector, Financial sector development
cannot be achieved without the fundamental respect for
the rule of law and effective protection of rights, both
of which require a well-functioning court system and a
judiciary that resolves cases in a reasonable time and
18 accessible to the public,

It was recently reported that Malayvsia has advanced
nine places to number 15 among 190 sconomies
worldwide in the World Bank's Doing Business

L0 “The Reporter’, January-June 2018, Volume 9, No. L. Retrieved from https://www.sc.com.my/resources/publications-and-research.
Il Retrieved from http://wwwbnm.govamy/index php?ch=en_digital _currency&lang=en,
12 Retrieved from hitp://wwwbnm.gov.my/index.php?ch=57&pg=5388ac=6808&bb=file.
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2019 Report.’” which based its rankings on business
regulations and sase of doing business, The trust and
confidence 1n the business scosystem which relies on a
solid and stable legal system can never be understated.

Moving forward

Thus, 1t 18 worth remembering that the role that 1s
played by the courts will still need to be underpinned
by the basic and elementary relationships, no matter
how modern they are. Ultimately, an effective judicial
svatem will still seek to further these fundamental
responsibilities for the financial system:

¢ To provide basic protection of rights of litigantsin
the markets
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s To provide the assurance to litigants that disputes
in the area mentioned above continues to be
adjudged efficiently

* To provide legal certainties, which goes hand in
hand with enhanced transparency, and alignment
with market standards.

However the responsibility to ensure that the legal
redress achieved in the manner that 18 expected
will still be based on the traditional laws and
legislation notwithstanding the sophisticated financial
instruments, products and technological advancemeant
that accompanies it.

13 Retrieved from http://www.worldbank org/content/dam /doing Business/media/ Annual-Reports/English/ DB2019-report_web-version. pdf.
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CASES OF INTEREST: CIVIL

Perak Integrated Networks Services Sdn
Bhd v Urban Domain Sdn Bhd & Anor
[2018] 4 MLJ 1

This case concerns derivative action, The plaintiff (the
Respondent) is a shareholder of the first defendant and
owns a B0% of 1ts shares. The second defendant (the
appellant) owns the other half of the flrst Respondent's
shareholdings, The plaintiff had initiated a derivative
action against the first defendant and the second
Respondent on the basis that there had been abreach
of the shareholders agreement. The second defendant
made an application to strike out the plaintiff's
claim on the basis that ths plaintiff's claim was not
properlyconstituted as the plaintiff was not a minority
shareholder. Secondly, the appropriate remedy should
be a petition to wound up the company. Thirdly, the
Flaintiffis barred from bringing a derivative action as
there exist an alternative remedy.

The Federal Court held that the Court of Appeal was
correct in deciding that the derivative action was
properly constituted, However, the Federal Court
disagreed with the findings of fact made by the Court of
Appeal on the 1ssues of wrongdoing and control. Hence.
although the appeal was dismissed, the Federal Court
set aside the findings of facts made by the Court of
Appeal in determining the preliminaryissus and remit
the case to be heard on its ments before another pansl
of the Court of Appeal. The Federal Court reasonsd:

"104. ... In these circumstances, it would not
have been possible for the plaintiff to set the
first defendant in motionto bring an action
against the second and third defendants: by
virtue of the second and third defendants’
equal shareholding and position in the
board of directors, the first defendant was
practically incapable of bringing an action
for its own benefit. We consider that these
facts are sufficient o establish. on a prima
facie level the element of control for the
purposes of a derivative action
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"105 With regard to the second and third
points, as canvassed above a derivative
action and winding up petition on the just
and equitable ground are both remedies
potentially available to a shareholder in a
company which is a going conecern, in which
the board of directors and body of members
are deadlocked, The existence of winding up
as an alternative remedy does not preciude
the plainiiff from bringing o derivative
actton on the first defendant’s behalf."

per Justice Raus Sharif,
Chief Justice

Gin Poh Holdings Sdn Bhd (in voluntary
liguidation) v The Government of the

State of Penang & Ors [2018] 3 MLJ 417

This case concerns the proper procedureinchallensing
the validity of a legislaticn. The petitioner was the
registered owner of lands which wers acquired by the
Penang State Government and alienated to the Chief
Minister of Penang Incorporated. a body corporate
established under the Chief Minister of Penang
{Incorporation) Enactment 2009 (“the Enactment”).
The petiticner challenged the constitutionality of the
Incorporation (State Legislaturss Compsetency) Act
1262 ("the Act’), which authorises state legislatures
to make laws relating to the incorporation of certain
persons and bodies, and the Enactment. The petiticner
applied for leave to commence the petition and
invoke the original jurisdiction of the Federal Cowrt,
pursuant to Arvticles 4(4) and 128(1)(a) of the Federal
Constitution ("FC").

The Federal Cowrt emphasised that its exclusive crginal
jurisdiction does not extend to all constitutional matters,
Articles 4(3), 4(4) and 128(1)(a) of FC only apply to
rrocesdings where the validity of a legislation is challenged
on the ground that it deals with a matter with respect to
which the relevant legislative body has no powear tomalke
law. Thecentral questionis whether the subject matter of
the 1mpugned law comes within the matters enumerated
in the enabling consttutional provision.



Challenges to the validity of legislation on any cther
ground are avallable to all hitigants 1n all proceedings,
These other grounds include challenges on the basis
that the law 1s inconsistent with certain provisions
in the Federal or State Constitution, While the High
Court may refer questions regarding the effect of any
conshitubional provision to the Federal Court, the High
Court 1s not obliged to do so and has the jurnsdiction to
determine the gquestions 1teelf

The Federal Court alsc laid down principles of
interpretation of the legislative lists in the INinth
Schedule of FC, The entries in the lists must be
interpreted liberally with the widest amplitude.
extending to all ancillary or subsidiary matters which
can fairly and reasonably be said to be comprehended
therein. The rule of ejusdem generis does not apply to
the entries. Apparently conflicting entries should as far
as possible be reconciled by a harmoenious construction,
In interpreting a particular entry, courts should be
mindful to confine its decision to the concrete question
in the case, without pronouncing a mors exhaustive

definition than 1s necessary,

Applving the pith and substance test, the Federal Cowurt
found that the Act relates to a matter enumerated
in the Federal List, whereas the Enactment relates
to a matter in the Federal List, on which legislative
power was validly delegated by Parliament to the
State Legislature. Thus. 1t was held that the Act and
the Enactment fell within the legislative competence
of Parliament and the State Legislature respectively.

"36 It bears emphasis and repetition that
not all matters of constitutionalily come
under the exclusive jurisdiciion of the
Federal Court. The Federal Court 1s not a
constitutional court. but the final arbiter
on the meaning of consitiutional provisions
(A Harding. Law, Governmeni and the
Constitution in Malaysia (Kuala Lumpur,
Malavan Law Journal: 1996) at p 138).
All courts, not just the Federal Court. have
the power to interpret the Constitution (per
Tun M Suffian, "The Judiciary — During
the First Twenty Years of Independence”
in Tun M Sujffian, HP Lee. FA Trinidade
(eds), The Constitution of Malavsia, Tis
Development; 1857-1977 (FKuala Lumpur,
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Oxford Untversity Press; 1978) at p 237),
Only challenges as to the competence of the
legislative body fo enact a law fall within
the original jurisdiciion of the Federal
Court, all other grounds of challenge to the
constitutional validity of a law are within
the jurisdiction of the High Court."

per Justice Raus Sharif,
Chief Justice

Cubic Electronics Sdn Bhd v Mars
Telecommunications Sdn Bhd [2018]
AME.J 1763

This case concerns the interpretation of section 75 of
the Contracts Act 1950, The plaintiff and the defendant
had entered intc a Sale and Furchase ("S8PA") for
the gale of the defendant's properties for the price of
EM 90 rmillion. The plaintiff paid the sum of EM 1
million as the sarnest deposit, The acceptance of the
plainiff's offer was subject to the terms contained in
the Information Memorandum dated 15 September
2011 which provided that the SPA must be exscuted
within 30 days from 7 October 2011 farling which. the
sarnest deposit of RM 1 milhon paid by the plaintiff
would be forfeited as agreed Liguidated Damages and
not by way of penalty,

The plaintiff requested and was granted an extension,
In rzturn, the plaintiff had to pay a further earnest
deposit sum of RM 500,000, Subsequently, the plaintiff
requested a second extension which was granted on
the condition that a further earnest deposit sum of
EM 500,000, Thereafter, the plaintiff wrote for a third
extension. The defendant agreed to grant the plaintiff
a third extension of time but subject to payment of
a further earnest deposit sum of EM 1 million plus
interest of EM 40, 000,00 due to delay in making
the earlier payment, Later, the plaintiff, through its
solicitors requested for ancther extension and sent
a cheque worth of EM 600 000 to the defendant's
solicitors stating, “towardes account of the balance
deposit payable’ . This request was. however, refused
and the defendant terminated the SPA and forfeited the
deposits paid by the plaintiff. The plaintiff initiated a
civil action for a declaration that the termination was
invalid and sought for the return of 1te deposit money
and interests of KM 3.040.000.00.
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The High Court dismissed the plaintiffs claim for
refund of the earnest deposite forfeited and allowed
the defendant's counterclaim for rentals and utility
charges, Onappeal, the Court of Appeal ruled that the
forfeiturs of the entive RV 3rmallion and R 40,000.00
interest was impermissible but allowed the defendant
to forfeit RM 1 mullion since there was no evidence
to show that the impugned amount represented the
damage suffered by the defendant as a result of the
plaintiff s breach and neither was it a genuine pre-
estimate of loss as required under section 78 of the
Contracts Act 1980,

The Federal Court reversed the Court of Appeal decizion
and held that an innocent party relying on section 78
of the Contracts Act 1950 does not necessarily need
to prove actual damage or loss, It is sufficient for the
innocent party to show that the amount constitute a
reasonable compensation, In deciding what amounts to
reasonable compensation, the Federal Court relied on
cammon law cases such as Cavendish Square Holding
BV v Talal El Makdessi [2015] UKSC 87 and Parking
Evev Beauis [2015] UKESC 87 where the court considers
the concept of “legitimate interest” and “proporfionality’

"86. In our view, the defendant s deprivation
of a chance {o enter info negoiiations with a
third party in addition fo its goal of securing
the execution of the SPA and avoiding delay
in completion, are all legitimate tnferests
which the forfeited pavments were intended
to guard against, In short, the defendant
had a legitimate interest in enswuring that the
bargain between wself and the plaintyff came
tnto fruttion in o trmely manner.”

"87. Having established that the defendant
had legitimate tnterests fo safeguard, we now
move on to consider whet her the additional
RA 2 million was disproportionate. In our
vieiy, the additional RM 2 million paid is riot
toc large a figure when compared against t he
total purchase price of the properties. that is
EM 20 midlion"

per Justice Richard Malanjum,
Chief eJustice

Mesmensing wideo projection mapping on the facade of the grand Palace of Justice
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Chong Chieng Jen v Government of
State of Sarawak [2018] 8 AMR 317

This case concerns the application of the commeon law
principle enunciated in Derbyshire Courty Counctl v
Times Newspaper Lid [1993] AC 534 1n Malaysia. The
firet plaintiff 18 the State Government of Sarawak
whereas the second plaintiff 1s the State Financial
Autherity of the first plaintiff. The defendant was
the Vice-Chairman of Democratic Action Party (DAP)
of Earawak and also a Member of Parliament and a
member of Sarawalk State Assembly for Hota Sentosza.
The plaintiffs alleged that the defendant had made a
defamatory statements concerning a mismanagement
of financial affairs.

The defendant contended that the Government and
its officials should be open to eriticism and cannot sue
for defamation based on the commen law principle
enunciated in Derbyvshire County Council v Times
Newspaper Lid [1993] AC 534, The Federal Cowrt held
that relying on the case of Public Services Commission
& Anor v Vickeswary RM Sant htvelu [2008] 6 CLJ 573,
our court should not 1mport commeon law from cother
countries when legislation 1n Malaysia has clearly
provided for the relevant principle of law, As section
3 of Government FProceedings Act 1956 specifically
provides for the rights of government to sue. such
rights do not preclude the Government from taking civil
acticn. Hence the common law principle in Derbyshire
18 not applicable 1n Malaysia,

"39., Under sectton 3 of Act 359, if an
indiwidual makes an allegation critical of
a Government which allegation 1f made
againsi another individual would afford
ground for t hat cther indwidual o sue, then
the Governmeni may sue in defamation.”

per Justice Ahmad Huoji Maarop.
Presidernt of the Court of Appeal

Kerajaan Malaysia v Semantan Estates

(1952) Sdn Bhd [2018] AME.J 1620

Thiscase concerns the interpretation of rule 137 of the
Rules of Federal Court 1295, The defendant (appellant)
filed a motion pursuant to rule 137 of the Rules of the
Federal Court 1995 ("rule 137") to review and set aside

THE MALAYSIAN JUDICIARY
YEARBOOK 2018

the decision of the Federal Court dated 21 INovemnber
2012, dismissing the defendant’'s application for leave
to appeal to the Federal Court, The plaintiff and the
defendant had a long history of lawsuits, It started
in the yvear of 1856 when the plaintiff acquired the
defendant's land. In 2012, the Cowt of Appeal found
that the plaintiff had not acqured the land from the
plainiff lawfully. Thus, the defendant had commatted
trespass,

Agegrieved, the defendant applied for leave to appeal to
the Federal Court which was refused. The defendant
then made an application under rule 137, The Federal
Court held that it can only exercise 1ts inherent power
under rule 137 toreviewits own decision only for cases
that falls within limited grounds as provided for in
the case of Asean Security Paper Mills Bhd v Musui
Sumitomo Insurance (Malayvsia) Bhd [2008] 8 CLJ 1,
The defendant argued that thay were sesking justics
as the basis of his application for review, The Federal
Court is of the opinion that this does not fall within
the special circurmstances of rule 137 and the nesed for

finality must therefore prevail.

"85, That was a decision dismissing the
application under section 96 of the Cowurt of
Judicature Act 1964 for leave to appeal to the
Federal Court, The leave panel of the Federal
Court must have decided that the judgment
or order of the Court of Appeal made in
Semanian 3 did not tnuvolve a quesiion of
general principle decided for the first timeor
a guestion of importance upon which further
argument and a decisionaf the Federal Court
would be to public advantage Inother words,
the defendant fatled to fulfil the threshold
reguirement under section 96fa) of the
Federal Couwrt would be to public advaniage.
Inother words. the defendants failed fo fulfil
the threshold requirement under section
96(a) of the Courts of Judicature Act 1964,
K, 157 cannot be used as a further averue
of appeal. We cannot consider the order of
the [eave panel as though we are sitiing in
judsgment of an appeal of t hat decision. It is
not for us to consider whet her the leave panel
had applied or interpreted the law correctly
or not, This is a matter of opinion [see Asean
Security Paper Mille Sdn Bhd (supra)]. No
leave should be given where the leave panel’s
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decision is challenged on is meris, whether
on facts or in law. Even i we do not agree
with the interpretation or application of
certain provision of law. there is no sujficient
reason for us fo set aside the decision of the
leave panel, Just because we may disagree
with the leave panel (we do not say whether
we agree or disagree with its decision), that
s not a ground to warrarnd us fo review the
decision, Otherwise, there would be no end to
a proceeding [see Chan Yock Cher (supra)).
Furthermore, in this case there is nothing
shown by the defendani that it has a prima

facie chance of success.,”

per Justice Ahmad Haji Maarep,
Presideni of the Court of Appeal.

Tenaga Nasional Malaysia v Batu Kemas
Industri Sdn Bhd [2018] 5 MLJ 561

This case concerns claim of purs sconomic loss
consequent to the physical damage and sconomic
loss independent of physical damage. The plaintiff,
Batu Kemas Industrli 8dn Bhd, sued the Malaysian
Government, the 1 defendant and Tenaga INasicnal
Bhd.. the 2" defendantin the High Court for neghgently
causing power disruption which had affected the
plaintiffs production. The second defendant supplied
electricity to the plaintiff's factory., The second
defendant was requested to remove and relocate the
electrical lines and cable in the nearby area as there
would be construction work done by the Public Warks
Department ("PWID') by Markas Sdn BEhd ("Markas"),
representative of the first defendant, Despite the
request, the second defendant failed to remove the
power lines, During the construction work, a guard
rail column struck and ruptured the first defendant's
11 Kv cable, Power to the factory was disrupted which
then halted the plaintiff's production.

The plaintiff claimed. among others: (1) loss consequent
to failure to supply, (i1) loss conseguent to the
terrnination of crders and (ii1)the alleged penalty for
fatlure to supply, (iv) alleged loss of profits on account
ofloss of the machinery, (v) the alleged lossincurred on
account of the loss of production and the profits, (vi) the
alleged actions by banking institutions to recover loans.

180

and (vi1) the alleged actions by suppliers to recover
payments or debts and (viil) goodwill. These losses are
pure economic less in nature and are independent of
the physical damage,

The Federal Court cverturned the decision of the
Court of Appeal which allowed for both the claims of
pure economilc lose consequent to damage and pure
sconomic loss independent of physical damage, The
Court 18 of the view thatin a claim for loss or damage
caused by power fallure or disruption, the plaintiffis
onlyventitled to claim for pure econamic loss consequent
to the physical damage and not pure sconomic loss
independent of physical damage,

“103. ... To put & muldly, the alleged losses
were grossly over-stated, In any event, being
not economic loss consequent fo physical
damage. all alleged losses enumerated in
this paragraph could not be recovered, Wheat
should be separated from the chajf. Since not
all could be recovered the Court of Appeal
should not have ordered the assessment of
only the alleged losses set ovit in para 85 of
this judgment.”’

per Justice Jeffrey Tan.
Judge of the Federal Court

T Sivam a/l Tharamalingam (as
representative/ administrator for the
estate of Nagamuthu a/l Periasamy,
deceased) v Public Bank Bhd [2018]
5 ML.J 711

This case concerns interpretation of section 340(3)
of the INational Land Code. A son (“INagarajan”)
of an owner of a piece of land ("the deceased’) had
fraudulently transferred the deceased's land into
his name The deceased notified his sclicitor to set
aside the gaid transfer of the land. In the meantime,
Iagarajan charged the land to the respondent bank
("FEB"). INagarajan's sclicitor acted for all of the parties
in the loan transaction and did not notify PBE about
the impending dispute. When the deceased found out
about the charge. he imtiated a second suit to declare
the charge invalid and be set 1t aside.



PEB argued that ite charge was indefeasible under
proviso of section 340(3) of the INational Land Code
(“Code’) because 1t was a bona fide subsequent
purchaser for value and had no knowledgs of the fraud.
The proviso to section 340(3) of the Code provided
for deferred indefeasibility which 1s for a subsequent
heolder of interest who acqured the interest in good
faith, The plainfff (the appellant), on the other hand,
contended that PEB was not a purchaser in geod faith
protected under the provisc to section 340(3) of the
Code, Therefore, the charge 1s defeasible and ligble to
be set aside. In response, PEE countered by stating
that PEE had no knowledge of the fraud hence the
knowledge cannot be imputed to them,

The High Court decided in favour of the plaintiff and
held that PBEE was an immmediate acquirer of aninterest
of land, Consequently, the defendant could not avail
1tgelf of the protection under the provise of section
340(3) as it apphies only to subsequent purchaser, On
appeal. the Court reversed the High's Court's decision
and held that as INagarajan was already the registered
proprietor of the land during the granting of the loan,
PEE 1& a subsequent purchaser, Thus. the defence of a
bona fide purchaser under section 340(3) of the Code is
available for PEB, The Federal Court overturned the
Court of Appeal’s declsion and affirmed the decision of
the High Court. Although the Federal Court agreed with
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the Court of Appeal’s finding that PBEE was a subsequent
purchaser, however, the Federal Court cpined that
FEE lacked good faith thereby defeating the statutory
defence under section 340(3) Code, This 1s based on the
general principls of law that the knowledge of an agent
igimputed towards its principal, As INagarajan's solicitor
iwho 1s also acting for the bank) 1s aware of the dispute
regarding the land, the defendant 1s alsc deemed to
have knowledge regarding the allegation of fraud. The
Federal Court relied on the case of Datuk Jagindar
Singh & Ors v Tara Rajaratnam [19838] 2 MLJ 186
which held that a mere knowledge of the fraud would
guffice to negate good fauth,

"88 Thus i the present case. the krowledge
of the solicitor is regarded and treated by the
law as the knowledee of the defendant. The
defendant was therefore infected with the
knowledge that there was a serious dispute
as to the ownership of the land, What 1s
more. the defendani knew of the allegation
that Nagarajan obtained title to the land by
fraud. This tvpe of knowledze would affect the
good faithof the defendant. Inour opinion the
status of the holder of inferest in good faith
is lost by reason of the material knowledge.”’

per efustice Azahar Mohamed,
Judge of the Federal Court

Festival of Laght and Motion Putrajaya 2018 (LANMPT)
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Hassan bin Marsom & Ors v Mohd Hady
bin Ya'akop [2018] 5 ML.J 141

This case concerns the awarding of damages for false
impnisoniment following an order of a Magstrate under
section 117 of the Criminal Procedurs Code (“the CPC™).
The respondent was assaulted when he was 1n police
custody before he was brought before a Magistrate
for a remand order under section 117 of the CPC, The
Magistrate granted a remand order for pericd of seven
daye. from 22-28 MNovermnber 2008, Therespondent was
later hospitalized due to his injuries. While he was still
in the hospital, on 28 IMNovermnber 2008, the respondent's
remand order was extended for another seven days
until 5 December 2008, He was not produced before
a Magstrate for the extension of remand. The result
of the investigation showed that the respondent was
not invelved in the alleged fight, The respondent then
commenced an action against the appellants at the
High Court for damages dus to the injures suffered
by him and a declaration that his arrest was unlawful.

The High Court allowed the claim for damagess.
However. the High Court refused to grant the
declaration sought by the respondent on the ground
that as the remand order was properly 1ssusd by the
Magistrate. the detention of the respondent was legal.
The Court of Appeal agreed with the decision of the
High Court on the gquantum of damages but allowed
the respondent's appeal and granted the declaration
sought that his detention was unlawful. The 1ssue
before the Federal Court was whether or not damages
for false Imprisonment can be awarded for a detention

following an order of a Magistrate pursuant to section
117 of CPC.

The appellant contended that as the remand orders
1ssued by the Magmstrate constitutes a judicial act. no
claim for damages 1s avallable based on the case of
Choong Fook Kam & Anor v Shaaban & Ors [18968]
2 MLJ 50, It was alzo contended that the appellant
18 also protected by section 32 of the Police Act 1267
which safeguards the police in carrving out their
duties pursuant to a warrant 1ssued by a competent
authority., The Federal Court disagresd with the
appellant’s contention and granted the damages
claimed. distinguishing this case from the Federal
Court case of Shaaban (supra). The respondent’s
detention was also declared unlawful.
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However, Jefferey Tan FCJ was of the opimien that this
was a case of maliclous prosecution rather than false
imprisonment, According to his Lordship. a judicial
order provides the defence of lawful authonty for the
detention or imprmsonment. In the instant case, the
respondent was remanded under the judicial order
of a Magistrate. Given the interposition of a judicial
order for the remand of the respondent, the tort of false
impriscnment was not available, Since the respondent
was remanded without reasonable cause, 1t was
malicious prosecution.

"I02 In affirming the decision of the Court
of Appeal, we are of the view that i he facts
as found by the Court of Appeal are pecudiar
and clearly distinguishable from the other
cases which we have discussed, including
the Shaaban's case. The Court of Appeal
had found that the strict requirements
of the provisions of 55 117 and 119 of the
CPC had not been complied with and
further there was a fatlure on the part of the
police to be forthright in applving for the
extension of the remand order to enable the
magistirate to make an informed decision on
the application. Thus, making the detention
of the respondernt unlawyful’

per Justice Balia Yusof,
Judge of the Federal Court

Liputan Simfoni Sdn Bhd v
Pembangunan Orkid Desa Sdn Bhd
[2018] ML.JU 2112

This case concerns the interpretation of section 340(3)
of the INational Land Code. The plaintiff. Pembangunan
Orkid Desa Sdn Bhd. was the registered propristor of
a plece of land held under Grant INe. 5308, Lot 2788
Wulim Petaling, Wilayah Persekutuan (“subject land”).
Animposter company claiming to be the plaintiff had
applied to the third defendant, Pendaftar Tanah dan
Galian. Wilayvah Perselutuan Kuala Lumpur, for a
replacement 1ssue document fitle alleging that 1t had
lost the eriginal decument of title of the subject land.
The application was granted and the imposter company
entered into a sale and purchase agresment ("first
SFPA") to sell the subject land to the second deferidant,



Subsequently, the second defendant entered into a sale
and purchase agreement (“second SFPA") with the first
deferidant. The imposter company on the other hand.
entered a private caveat. alleging that the second
defendant had vet to settle the balance of the purchase
price,

Concwirently, the director of the plaintiff discovered
that the land was registered in the name of the second
defendant and lodged a police report stating that it has
never sold the land and its original 1ssue document
of fitle was still in its possession. The plaintiff also
notified the third defendant. The third defendant then
held a meeting with the plaintiff the second and third
defendants together with the police to investigate the
transfer of the subject land. Pending investigation,
the second defendant applied to the court to have the
Registrar's caveat ramoved. The High Court allowed
the second defendant's application to remove the
Registrar's caveat and the second defendant was
then registered as the proprietor of the subject land.
Consesquently, the plaintiff filed the suit against all
the three defendants seeling for a declaration that the
tranefers of the land to the second and firet defendant
18 void ab inific and crders that the subject land to be
restored to the plaintiff and that the third defendant
to rectify the entries in the document title of the land.

The High Court allowed the plaintiff's claam and
concluded that the second's defendant's title was
defeasible under section 340(2) (b) of the INakional Land
Code ("Code") as it was effected pursuant to a forged
instrument. Therelevant time at which knowlsdege for
the purpese of determimng whether a purchaser 1s a
bona flde purchaser for the purpese of provise to sechion
340(3) of the Code 15 at the time the purchaser was
registered as a proprietor of theland and not the time of
the entryvinto the transaction. The fact that the second
defendant proceeded toregister the subject land under
his name. despite the informaticon of the alleged fraud
showed that the second defendant was not acting in
good faith, It 1s not sufficient to only prove the abssnce
of fraud to establish good faith, Good fanth also requires
the party to exercise reascnable diligence. The Court of
Appeal affirmed the decision of the High Court,

The Federal Court also agreed with the High Court
and the Court of Appeal that the relevant time for
determination of good faith of a subsequent purchaser
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for the purpcses of section 340(3) of the Code 1s the
clrcumstances prior and at the time of the regstration
and that in order to show good faith. due diligence 1s
required.

"88, Under, the circumstances, we are of the
view that both the High Court and the Court
of Appeal are right tn preferring the broader
concept of good faith as laid down in AulMeng
Wam. that tsto say, in order fo discharge the
burden of showing that it 1s a purchaser in
good faith and jor valuable consideration,
the purchaser must not only show the absence
of fraud, deceit or dishonesty bui also that
it had taken the ordinary precautions that a
reasonably prudeni purchaser would hauve
taken in the circumsiances,”

per Justice Hassan Lah,
Judge of the Federal Court

Indira Gandhi a/p Mutho v Pengarah
Jabatan Agama Islam Perak & 2 Ors
[2018] 1 MLJ 545

This case concerns the judicial powers of the civil
courts, The appellant, Indira Gandhi a/p Mutho, has
three children with her husband from a avil marriage.
The husband converted to Islam and cbtained an ex
parte custody order for all three children frem the
Svariah Court. The Pengarah Jabatan Agama Islam
FPerakissued certificates of conversion in respect of the
children and the Registrar of Muallafs registered the
children as IMushme. The appellant filed an apphcation
for judicial review. sesking to quash the certificates of
conversion to Islam on the basis that their issuance
was ultra vires and illegal. The Director of the Islamic
Religious Affairs Department of Perak, the Remstrar
of Muallafs. the Perak Government. the Mimstry of
Education and the Government of Malaysia wers
named as respondents,

The Federal Court reaffirmed the constitutional
role of the judiciary as the ultimate arbiter of the
lawfulness of state action. Judicial power, in particular
the power of judicial review, 1s vested exclusively in
the civil courts, This power forms part of the basic
structure of the constitution and cannot be abrogated
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bw aconstitutional amendment. Judicial power cannot
be removed from the civil courts nor conferred on
any other body which deo not enjoy the same level of
conshitutional protection to ensure 1ts independence,

Since Svamah Courts are not subject to the same
constitutional safeguards of judicial independence,
Article 121(14) of FC cannot have the effect of removing
judicial power from the civil courts and conferring such
power upon Syarmah Courts, Avticle 121(14) of FC does
not operate as ablanket exclusion of the jurisdiction of
the civil courts whenever a matter relating to Islamic
law arises; the jurisdiction of Syvariah Courts 18 confined
to the private aspect of Islamic law. The subject
matter of the appellant’'s application is the legality of
adrmimstrative action taken by a public authority in
the exercise of statutory powers, and is not concerned
with questions of Islamic personal law, Thus, the civil
courts were seiged with jurisdiction, to the exclusion of
the Syariah Court. to determine the application,

The jurisdiction of the civil courts to determine the
legality of administrative action cannot be excluded
even by an express ouster clause. On the facts the
Federal Court found that the certificates of conversion
were 1ssued despite the non-fulfilment of the mandatory
statutoryvrequirements, The Registrar of Muallafs had
no power tolssue the certificates in the circumstances.

184

Where a child's religious upbringing is in 1ssue, the
paramount consideration 1s to safeguard the welfare
of the child. On a purposive reading of Article 12(4)
of FC. the conversicn of a munor child requires the
congent of both parents. Further, where one party
to a civil marriage converts to Islam, the converting
gpouse remains bound by theirlegal cbligations under
the Guardianship of Infants Act 1961, which embodies
the egquality of parental 1ghts 1n respect of infants,
Accordingly, the certificates of conversion were held
to be veid and set aside,

104, .., It is worth retterating that the
effect of art 121(1A) is not fo oust the
jurisdiction of the civil couris as soon as
a subject maitier relates to the Islamic
religion. The polers of judicial review and
of constututional or statuiory inferpretation
are pivotal constituents of the civil courts’
judicial power wunder art 121{1). Such
power 1s fundamentally tnherent in theur
constitutional role as the bulwark against
unlawfil legislation and executive action, As
part of the basic strictire of the constiiudion
it cannot be abrogated from the cwil courts
or conjerred upon the Svariah Courts,
whether by constitutional amendment, Act
of Parliament or state legislation.”

per eJustice Zainun AlL
Judee of the Federal Court
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CASES OF INTEREST: CRIMINAL

Ghasem Hozouri Hassan v Pendakwa

Raya [2018] 4 AMR 857

In thiscase. the Federal Court claiifies the application
of Radhi's direction as propounded by the Supreme
Court 1n Mohamad Radhi Yaacob v PP [1991] 3
CLJ 207, In thie case. one of the central 1ssues for
detzrmination was whether the appellant's appeal
ought to be allowed on the ground that the Court of
Appeal had failed to direct their minds to the Eadhi's
direction. According to Eadhi's direction. when an
accused raised in his defence that ancther person is
"the real trafficker” and that the accused 1s a mere
possessor, the trial court must carry out two separate
exercises, The Court must first determine as a fact
whether that other perscn mentioned 1s a real person
or amere fragment of the accused person s imagination
invented for the purpose of the trial. Iext, if the Court
finds the other perscn to be real, the Court must
then determine whether that other person is the real
trafficker.

The Federal Court observed that it shall ordinarily
set aside a convichion and allow an appeal whers an
accused has been deprived of a rule of law operating
in his favour However, in such a case, the cowrt 12 not
invariably bound to decide 1n favour of the appellant
but retains a discretion to dismmiss the appeal if. despite
the deprivation, it 18 of the opinion that no substantial
miscalriage of justice has occcurred. On the facts of the
case, the Federal Court held that even if the Court of
Appeal had administered the Radhi direction correctly,
the evidence available fails to rebut the trafficking
presumption under section 37(da) of the Dangerous
Drugs Act 1952 ("DDA") on a balance of probabilities.
Therefore. the Federal Court is satisfied that the
conviction of the appellant was safe, The appellant's
appeal against conviction and sentence was dismissead.

"62 Guided by the dictaofthe then Supreme
Court in Mohamed Radhi. if is clear fo us
that unless the evidence in @ particular case
does rot ebuicusiy so warrant, it is tncumbent
for the court to consider whether ona balance
of probability on the evidence the defence
has rebuited the statutory presumption of
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trafficking under s 57(da) of the DDA as a
separate exercise even though the court is
satisfied on a balance that the presumpiion
of possession under s 37(d) of the DDA has
not been rebutted. This is basically the gist
of what the then Supreme Court had meant
when it was referring o a separate exercise,
Inthe final analysis, the Supreme Court held
that the fallure o dosoonthe part of the trial
jrdge was a material misdirection and was
fatalto the conviciion. The dicta. postulated
in Mohamed Radhi, which is riow known as
the Radhi direction is sort of a direction the
trial judge administers unto himself when
the accused person invokes the defence which
demonsirates t he presence of another person
at thescenz of the crime who s the trafficker
as opposed to the accused person who 1s
entirelv innocent. Based on the said direction
it is tncumbent on the learned trial judge
at the end of the defence case, to examine
whether eventhough the court is not satisfled
with the defence story, to ask whether in
spite of this, whether the defence story casts
a reasonable doubt onthe prosecution’s case.
This principle 1s concomitani o the principle
lard dowwn in Mat v PP [1965] MLJ 265,

53 At a glance. it appears that the
FRadhi direction is not entirely difficult
to comprehend and poses no problem of
interpretation In practice. however. we find,
with respect. # has been misinterpreted and
misapplied by our courts Judicial opinion
emanating from the two Court of Appeal
cases on Hadhi direction seem to suggest
that the separate exercise postulated in
Mohamad Radhi means first fo defermine
as o fact whether that the other person is a
real personor @ mere figment of the accused’s
imagination inuented for the purpose of
the trial, If, the trial judge finds that that
other person to be real the judge must then
determine whether that other person is the
real trajficker,



65, Both the above cases are instances
where the Court of Appeal had with respect,
Ln our view misconsirued what the then
Supreme Court meant by separate exercise.
We are of t he vieww that the separafe exercise
s surely not an exercise to determine the
real trafjicker, but as stated tn Mohamad
Radhi the separaie exercise is an exercise by
the court to consider whether on a balarce
of probability on the eviderice the defenice
has rebuitted the statutory presumption of
trafficking under s 57(da) of the DDA as a
separate exercise even though the court is
satisfied on a balance t hat the presumption
of possession under s 37(d) of the DDA has
not been rebutted This certainly has nothing
to do with the court having fo determine
the real trafficker. We ocbserved that the
earlier cases above mentioned have, with
respect. misapplied the Radhi direction. The
interpretation circumscribed by the earlier
tweo cases has no juridical foundation and is
not altogether reconcilable with the position
as postulated in Mohamed Radhi.”

per Justice Raus Sharif,
Chief JJustice

Chew Wai Keong v Public Prosecutor
and another appeal [2018] 3 ML.J 549

Thie case concerns commeon Intention. The first
appellant. Chew Wail Heong and the second appellant.
Yan Wal Seng. were Jointly charged in furtherance of a
commen intention. for two offences namely. lkndnapping
under section 3 of the Kidnaping Act 1962 and the
murder under section 302 of the Penal Code of one Teh
Wa1 Toong At the conclusion of the trial. the learned
High Court Judge found that the prosecution had
proved its case bevond reascnable doubt against both
appellants in respect of both charges. They were found
gullty, convicted, and sentenced to death, Their appeals
to the Court of Appeal were dismissed, On appeal to the
Federal Court, the appeal against the first appellant
was atruck out as the first appellant had paszed away
before the commencament of the appeal. The Federal
Court relvingon its interpretation in Farose bin Tamure
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Mohamad Khanv Public Prosecutor andother appeals
[2016] 6 MLJ 277 ruled that presence at the scene of
the crime 1s not necessary for section 34 to apply but
presence on the spot for the purpese of facihitating or
promeoting the offence 1s 1tself tantamount to actual
participation in the crirrunal act,

"14R, We agree with the DPP that presence
at the scene of the crime i1s not necessary for
s 34 fo apply but presence on the spot for the
purpose of facilitating or promoting the offence
15 uself tantamount o actual parficipation in
the criminal act ... Thus it 15 essential {hat
there should be evidence of common intention,
or euvidence from which such common inteniion
to commif the offence actually committed can

properly be inferred.”

per dJustice Aziah Ali
Judge of the Federal Court

PP v Rosman bin Saprey dan satu lagi
rayuan [2018] 4 ML.J 139

This caseconcerns the statutory precedural requirament
of collecting urine sample from suspects arrested for
adminstering drugs inte themselves, an offence under
section 15(1)(a) of DDA, Fraviously, the Cowrt of Appeal
in Noor Sharyul Rizal bin Neor Zawaw: v PP [2017]
3 MLJ 460 had decided that the appellant in that
case was deprived of the procedural law which gives
him the right of a second test when only one urine
gample was taken from the appellant for the purpose
of carrving out drugs screening test and subseguent
laboratory tests under subsection 31A(1A) of DDA,
The precedure infringed the two-bottles urine samples
requirement as provided under the Standing Crder of
the Inspector Genaral of Police F103 (*IGE0O F103") and
the Guidelines of the Mirnstry of Health Malaysia INo
B/2002 ("GP, both of which, according to the Court,
had the force of law, Therefore, the appellant did not
have a fair trial and that Articles 5(1) and 8(1) of FC
were violated,

In this instant case, the issue to be determined was

whether one or two urine samples should be taken from
the respondents pursuant to section 31A(1A) of DDA,
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The Court of Appeal in this instantcase departed from
1ts previous decision in Noor Shariful Rizal bin Noor
Zawawi v PP [2017] 3 MLJ 460, The Court held that
both IGE0 F103 and GF were not legal documents and
do not have any force of law, The Court reversed the
decisicn of the High Court and affirmed the decision
of the Magistrate's Courtin conviching and sentencing
the respondent under section 15(1) of DDA,

PP v Kadir Uyung & Anor and Other
Cases (Federal Court Criminal Appeals
No. 05-139, 142, 143, 144, 145, 160, 161, 162,
163-07/2017(S))(decided by the Federal
Court in January 2018)

Thiscase concerns the armed incursicn in Lahad Datu,
Sabah. 22 accused persons wers charged under section
121 of the Penal Code ("PC") for waging war against
the Yangdi-Pertuan Agong and under section 1301A of
the same Code for being members of a terronst group.
One of those 22 accused persons faced two addificnal
charges under section 1230E of PC for recruiting
members of a terrorist group and under section 130K
of PC for harbouring persons knowing they were
members of a terrorst group, Five other accused
persons were chavged under section 130KA of PC for
being members of a terrorist group. One ascused was
charged under section 130K of PC. The remalning two
accused persocns were charged under sechion 130K of
P read together with section £11 of PC for attempting
to harbour persons knowing they were members of a
terrorist group.

The learned High Court Judge acquitted the 70, 87, 9t
11 T2t Tg Q07 g et Dged oo oAt gpms 9ot-gnd
30" accused persons ("the 14 accused persons’). The
1%, 4% 100m, 13%, 158%™, 16%, 18%, 19% and 20" accused
persons (“the nine appellants’) were found guilty and
convicted of the offence of waging war against the
Yang di-Pertuan Agong under section 121 of PC and
sentenced to life imprisonment. The 15%, 168%™, 18t
19t and 20t accused persons were also convicted of a
second charge of being members of a terrorist group
and were sentenced to 18 years imprisonment. The
1%, 410%™ and 13" zccused perscns, who pleaded
guilty to the same offence, each received 13 wvears
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imprisonment. They were ordered to serve the jail
gentence concurrently from the date of their arrest,

At the Court of Appeal, there weres appeals and cross-
appeal against the decision of the learned High Court
Judge. The prosecution appealed against the acqguattals
of the 14 accused persons and the sentence of life
impriscnment imposed on the nine appellants. The nine
appellants appealed against conviction under section
121 of PC., The mine appellants submitted, among
others, that the intercepted communications under
gection 6 of the Security Cffences (Epecial Measures)
At 2012 should not have been admitted in evidence as
there was failure to comply with the requirements of the
1" Schedule to the Security Cffences (Epecial Measires)
i{Interception of Communications) Regulations 2012

Leccording to the Court of Appeal. the learned High
Court Judge was right in holding that no prima facie
case has been established against the 13 accused
persons and in finding that the explanation proffered
by the 14™ respondent in his defence had raizsed a
reasonable doubt in the prosecution case. Having
gatisfied with the assessment and evaluation of the
evidence, the Court of Appeal affirmed the order of
acquittal made by the learned High Court Judges. As
for the authenticity of the intercepted communications,
the Court of Appeal observed that the learned High
Court Judge had scrutinised and critically exarmined all
the relevant evidence before relyving on the intercepted
communications in finding the appellants guilty of the
charge under section 121 of PC. As for the adequacy of
the sentence of ife imprscrment, the Court of Appeal
observed that the sentence imposed by the learned
High Court Judge was 1inadequate considering the
severity of the offence committed and the threat posed
to the national securtty. The Court of Appeal allowed
the prosecution's appeal and set aside the sentence of
life 1imprisonment passed by the learned High Court
Judge and substituted it with the death penalty. The
Federal Court affirmed the decision of the Court of
Appeal.

"286. The case presents the element of pre-
planning and preparation like no other case,
The tnirusion was meticulously planned and
executed, The route from the Philippines



to Sabah, the landing site at Kg Tanduo,
the different targets at Sabah were all pre-
determined. A channel of communication
between the attacking terrorists and the
appellants was put in place before and
during the inirusion.

287. The case was of a magnitude like
no other and has shocked the collective
conscience of Malayvsians, Nine Malavsian
security personnel were killed and many
seriously injured The bodies of six
Mualayvsian policerman were mutilated, with
one beheaded, The local hampong folks were
forced to leave their homes because of the
tnirusion. Heavy lethal weapons such as
M-16 rifles, 9mm pistols and grenades were
used during the intrusion.

288 Inshort, this was anattack by a foreign
enemy which s unprecedented in Malaysian
history, The conspiracy behind the attack
was as deep and [arge as if was vicious and
the execution was ruthless. Negotiations were
held between the Malavsian security forces
and the armed group at Kg Tanduo but the
negotiations failed The tniruders chose not
to leave Sabah. but itnstead chose bloodshed

and war. Interms of loss of life and property,
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not to mention tis trawmatising effect. this
rase stands apart jrom any other case, and
is the rarest of the rare stnce the birth of
the nation. It should therefore atiract the
ultimate penaliy of deat b,

230, Criminal cases do not fall into set-
behaviouristic patiern Even within the
same category of offence, there are infintte
variations based upon ifs configuration of
facts, The aggression by a foreign terrorist
organisation against the sovereigniv of
our nation was not a jfactor that called jor
consideration in Mohd Amin. To launch
an attack on a sovereign democratic State
is a terrorist act of the gravest severity and
it presents fo us in crystal clear terms a
spectacle of the rarest of rare cases,

231 The sentence imposed must reflect
the abhorrence and condemnation of the
Malgysian community against such crime,
We were firmly of the view that t his was a jit
and proper case to tmpose the death penaliy
against the nine accused persons ... "

per Justice Mohd Zawawn Salleh
Judge of the Court of Appeal
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STATISTICS 2018

A)  INTRODUCTION

In the vear 2018, the High Courts throughout the

country have continued to maintain their high

performance, The overall performance for Criminal
and Civil Cases 1in the High Court of Malaya and High

Court of Sabah and Sarawalk are as follows:

* For Civil Cases (excluding code 29-32. 34-38) the
High Courts disposed a total of 61,185 cases against
registration of 62,339 cases.

*  For Criminal Cases, the High Courts digposed a
total of 8.090 cases against registration of 7.737

CESES,

The particulars of the performance for each High Court
and Subordinate Courts 1in Malaysia can be seen in the
tlustrated tracking charts and the tables of pending

casges 1tem one (1) until 1item (14) below,

1. PERLIS
1.1 INTHEHIGH COURT AT KANGAR- CIVIL

The tracking chart below shows the registration and
disposal of cases 1n the High Cowrt at angar for the
vear 2018 For the period from January to December
2018, the total number of civil cases registered was
186 (excluding cases for Code 29, 31 and 32). The High
Court has managed to dispose of 191 cases throughout
the year 2018,

Az at 31 December 2018, the total number of civil cases
pendingin the High Court at Hangar 1s 47 as reflected
in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KANGAR (CIVIL)
JANUARY-DECEMBER 2018

70

60

50

40

30
20

No. of Cases

10 = —

0
Jan-18

Feb-18 | Mac-18| Apr-18 | May-18|lune-18| Jul-18 | Aug-18 | Sept-18| Oct-18 | Nov-18 | Dec-18| Jan-19

i—Ealaru:E Last Month | 52 59 50 49 43

| 40 9 | 41 | %2 49 s1 | M 47

| m—Registration | 7w | 8 | 7 | n | w

| 20 | 19 | 20 15 | 16 | 138 | 13

|_Dlspusal

| 10 17 18 | 17 | 20

| 11 27 | 9 18 | 14 20 | 10

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

192



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

PENDING CASES
IN THE HIGH COURT AT KANGAR (CIVIL)
AS AT 31 DECEMBER 2018

| 12| 2 | 24 | 25 | 28 | %20 | 3
2016 2 2 4
2017 1 4 15 20
2018 2 3 1 5 17 1 3 134 1 2 5 174
TOTAL 2 4 3 11 17 1 3 149 1 2 5 198

Total Pending Cases + I Pending Case — Excluding Code (*) = Pending Cases (Jan 19)

Notes:

There are ne pending cases in the Previous Cases column, 2012, 2018 and 2014 for code 11,1813, 1415 16,17, 18 21,2283, 84,25,

BR.27 58,589 %3] %38, 33, 84 36, 37, 38, 39 and 40,

» No pending cases for code 13, 14 15, 16, 17, 18 23, 26, 27 28, %29, #31. *38, 33 34. 36, 37. 38 39 and 40 in 2015. 2016, 2017
and 2018 and no pending cases forcode 11, 15 14, 15 16 17 18 %31, %38 33 34 36. 37, 38 59 and 40 i 2016 and 2017

* Forcode 22 there 1s 1 pending case tn 2014,

» No pending cases for code 13, 14, 15 16. 17, 18 23, 26. BT, 34, 36. 37, 38. 39 and 40 in 2018
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1.2 IN THE HIGH COURT AT KANGAR- CRIMINAL

Foar Crimuinal Cases in the year 2018, a total number of  and 79 cases were disposed of, leaving a balance of 42
92 cases including appeals and trials were registered  cases pending,

TRACKING CHART
IN THE HIGH COURT AT KANGAR (CRIMINAL)
JANUARY-DECEMBER 2018

45

40 |

35

30 |-

No, of Casas

25 |

20 |

15 |-

10 |

0

| Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | Jul-18 | Aug-18 | Sept-18 | Dct-18 | Nov-18 | Dec-18 | Jan-19
m——falancelastMonth 20 | 31 | 25 | 21 | 20 | 17 | 1 | 20 | 25 | 25 | 40 | a0 | ®»
R egistration | 7 | 2 | 3 | 3 | 3 | 3 | 6 | 10 | 4 | 35 | 10 | 6 |

| ) sp osal | 5 | & | 2 | 4« | & | 3 | 3 | 5 | a4 | 2w | w | & |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KANGAR (CRIMINAL)
AS AT 31 DECEMBER 2018

2017 3 3
2018 4 22 12 38

All Pending Cases + 1 Pending Case = Total Pending Cases (Jan 19)

Naotes:

» There are no pending cases tn the Previous Case column. 2012, 2018 and 2014 for code 41. 41(A). 48, 42(A). 43. 44. 45. 45 and 47,
» 1 pending case for code 42(A) 1n 2018,
» Nuo pending cases for code 41(A) 43 44, 46 and 47 in 2018,
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2 KEDAH 2018, the total number of civil cases registered was

4832 (excluding cases for Code 29, 21 and 32). The High

2.1 IN THE HIGH COURT AT Court has managed to dispose 4219 cases throughout
ALOR SETAR - CIVIL the vear 2018,

The tracking chart below shows the registration and  Asat 31 December 2018, the total nunber of civil cases
disposal of cases in the High Cowrt at Alor Setar for the  pending in the High Court at Alor Setar 18 1715 as
vear 2018 For the pertod from January to December  reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT ALOR SETAR (CIVIL)
JANUARY-DECEMBER 2018

2000
| H
§ 1000 |
. ]
o
s 500 [ e —
0
=

o Jan-18 | Feb-18 | Mar-18 | Apr-18 May-18 June-18| Jul-18 | Aug-18 |Sept-18| Oct-18 | Nov-18 | Dec-18 | Jan-19
====BalancelastMonth | 1102 | 1116 1415 | 1328 | 1373 | 1403 1431 | 1417 | 1485 | 1449 | 1567 | 1815 | 1715
|—Regisﬁaﬁun 164 | 708 ‘ 181 403 ‘ 293 | 287 79 | 101 130 126 | 535 126
|—Di5pusai | 350 | 409 | 468 i58 | 263 | 259 | 393 | EYE] 175 Eli} | 287 | 426

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT ALOR SETAR (CIVIL)
AS AT 31 DECEMBER 2018

1112 |15 | 16 | 21 |
2014 1 1 1 3
2015 1 10 1 2 14
2016 1 1 3 16 1 1 1 1 25
2017 16 | 29 4 6 12 | 35 | 99 9 131 4 9 5 359
2018 32 | 70 T2 10 9 93 | B30 | 12 47 | 926 31 23 92 | 26 | 435 2.408

147 629 22 47 1,068 31

Total Pending Cases + 19 Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases in 2013 forcode 11, 12 13 14,1516, 26. 87, B8 #89, #3] #3233 34 36, 37 38 39 and 40.
* Forcode 15 there are § pending cases in the Previous Cases column and 2012
» In 2018, there are 6 pending cases for code 17, 18 and 3 pending cases for code 23 and & pending cases for cade 36,
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2.2 IN THE HIGH COURT AT ALOR SETAR - CRIMINAL

For Criminal Cases 1n the vear 2018, a total number of 489 cases including appeals and trials were registered
and 521 cases were disposed of, leaving a balance of 423 cases pending,

TRACKING CHART
IN THE HIGH COURT AT ALOR SETAR (CRIMINAL)
JANUARY-DECEMBER 2018

600
500
@ 400
% 300
£
200
100
0 | Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | Jul18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19
|mmmmmp alance LastMonth | 455 | 456 | 463 | 470 | 481 | 520 | 513 | 488 | 476 | A72 | 428 | 429 | 423
| m—agistration | 35 | s¢ | s6 | s1 | se | 19 | 33 | 33 | e | @ | n | un |
| m— D)5 pos al | 34 | a7 | a9 | a0 | 19 | 26 | S8 | a5 | 49 | 8 | 30 | 37 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT ALOR SETAR (CRIMINAL)
AS AT 31 DECEMBER 2018

41 42
2016 22 22
2017 21 32 51 104
2018 89 79 111 287

TOTAL

110

111

All Pending Cases + 10 Pending Cases = Total Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previous Cases columhn, 2018, 2013 and 2014 for code 41, 41(A), 42, 42(A), 43, 44, 45 46 and
47,

» No pending cases for code 41, £1(A), 42, 45(A, 44, 46 and 47 in 2018

* In 2015 and 2018 there are 2 pending cases for code 45 and 46, Meaniwhile for code 42(A ), there are 4 pending cases tn 2017 and
2018,

» 4 pending cases in 2018 for cade 41{A) and 45,
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3. PULAU PINANG to December 2018, the total number of civil cases

registered was 5286 (excluding cases for Code 29, 31

3.1 IN THE HIGH COURT AT and 32), The High Court has managed to dispose of
GEORGETOWN - CIVIL 5112 cases throughout the year 2018,

The tracking chart below shows the registration and  Asat 31 December 2018, the total number of civil cases
disposal of cases in the High Court at Georgetown — pendingin the High Court at Georgetown 1s 1672 as
for the yvear 2018. For the periocd from January  reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT GEORGETOWN (CIVIL)
JANUARY-DECEMBER 2018

1800
1600
1400
1200
1000
800
600
400
200 | 1
0

No. of Cases

| Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June 18 | Jul-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec18 | Jan-19
|mmmmmpalance LastMonth | 1498 | 1505 | 1555 | 1584 | 1623 | 1367 | 1372 | 1331 | 1504 | 1577 | 1661 | 1669 | 1672
| —_ ol stration | 523 | 303 | 499 | 477 | 399 | 375 | aa1 | 4s0 | 375 | s80 | 42 | 392

i—Dispnsal | 426 | 343 | 470 | 438 | 655 | 370 | 482 | 307 | 302 | 496 | 434 | 389 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT GEORGETOWN (CIVIL)
AS AT 31 DECEMBER 2018

11215 21 25 | 28 | *29 |*31 [ *32 | 33
2014 b 1 1 10
2015 2 3 1 1 1 2 : 12
2016 3 1 13 1 1 1 2 2 24
2017 3 1 23 T 69 | 10 4 19 2 115 1 11 265
2018 84 | 197 | 86 11 20 | 12 | 164 | 19 | 497 | 95 | 50 | 85| T3 | 130 | 239 2,532

262 31 503 1168 53

Total Pending Cases + 7 Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are neo pending cases in the Preuious Cases column for code 11, 12, 15, 14 15, 16 17 18 BI, 88 83, 24, 25 26, 27, 28 %29,
#3531, %38, 33, 34, 36, 3T, 58. 39 and 40,

* Forcodes 21 and 22 there are 6 pending cases in 2012 and 2015,

» 1 pending case i1 2018 for code 26,

» No pending cases for code 13, 14, 27, 54, 36, 37, 38, 39 and 40 m 2018,
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3.2 IN THE HIGH COURT AT GEORGETOWN - CRIMINAL

For Criminal Cases in the wear 2018, a total number of 355 cases including appeals and trials were registered
and 491 cases were disposed of. leaving a balance of 284 cases pending.

TRACKING CHART
IN THE HIGH COURT AT GEORGETOWN (CRIMINAL)
JANUARY-DECEMBER 2018

450 |
400
350
300
250
200
150
100

50

MNo. of Cases

0 | lan-18 | Feb-18 I Mar-18 I Apr-18 | May-18 llune 18' Jul-18 | Aug-18 I Sept- 18I Oct-18 | Nov-18 I Dec-18 I Jan-19
|m—palance LastMonth | 420 | 400 | 381 | 384 |_39?_| 398 |
i_Registramn a7 | 15 | a6 | 39 | 1 [ 28 | 27 [ aa | 2 [ 3w | » | 2 |
|—1}ispnsal 57 | 3 | a3 | 26 | 20 | |

393 | 368 | 370 | 00 | 203 | 290 | 284

33 5113.2|99IM|25|25!

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT GEORGETOWN (CRIMINAL)
AS AT 31 DECEMBER 2018

2016 11 11
2017 6 2 b8 66
2018 56 46 9 88 199

All Pending Cases + & Pending Cases = Total Pending Cases (Jan 19)

Notes:

* There are no pending cases in the Prevtots Cases coluumn. 2012 2013 2014 and 2015 for code 41, 41(A), 42, 48(A). 43, 44, 45, 46
and 47,
» No pending cases for code 41, 41{A) 42 42(A, 44 46 and 47 in 2016

» In 2017, there dre no pending cases for code 41(A). 42(A). 43, 44, 46 and 47,

» There are 8 pending cases for code 41(A) and 42(A) tn 201 8,
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4, PERAK excluding cases for Code 28, 31 and 32), The High Court
has managed to dispose of 3600 cases throughout the

4.1 IN THE HIGH COURT AT IPOH - CIVIL vear 2018,

The tracking chart below shows the registration and  Asat 31 December 2018, the total number of civil cases
disposal of cases in the High Court at Ipoh for the vear  pending in High Court at Ipoh 1s 1072 as reflected 1n
2018, For the period from January to December 2018, the pending cases below,

the total number of civil cases registered was 3675

TRACKING CHART
IN THE HIGH COURT AT IPOH (CIVIL)
JANUARY-DECEMBER 2018

1200
1000
800
w
2 600
8
© 400
2 200
0 . . i : '
Jan-18  Feb-18 |Mar-18| Apr-18 May-18 June 18| Jul-18 | Aug-18|Sept-18 Oct-18 |Nov-18| Dec-18 | Jan-19
m=—=palance LastMonth 997 | 968 | 909 | 932 | 971 985 | 975 | o980 & 953 | 981 | 1025 | 1004 | 1072
| m—Registration 304 | 245 | 205 | 346 273 | 264 | 356 | 305 | 300 | 396 | 285 | 306 |
 |===Disposal | 333 | 304 | 272 | 307 | 259 | 274 | 351 | 332 | 272 | 3% | 306 | 238 |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Caases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT IPOH (CIVIL)
AS AT 31 DECEMBER 2018

2016 2 16 1 19

2017 1 2 2 | 3 2 6 4 15 4 67

2018 32 | 561 | 44 | T |126| 4 429 19 | 41 | 742 | 41 | 69 | 227 1832
TOTAL 32 52 48 9 173 6 436

Tolal Pending Cases + 21 Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» Thereare no pending cases tn the Preutous Cases column and 2013 foreode 11 12 153 14.15.16. 18 B8] 28 23 24 25, 26, 27 28
*09 %31 *38 33 54, 36, 37, 38 39 and 40,

* Forcode 22 there are 11 pending cases in 2012, 2014 and 2015,

» In 2018, there are 10 pending cases for code 16 and 17

» No pending cases forcode 13 14. 18 26, 27, 84, 36, 37, 38. 39 and 40 in 2018,
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4.2 IN THE HIGH COURT AT IPOH- CRIMINAL

For Criminal Casesin the yvear 2018, a total numberof  and 502 cases were disposed of, leaving a balance of
361 cases including appeals and trials were registered 152 cases pending.

TRACKING CHART
IN THE HIGH COURT AT IPOH (CRIMINAL)
JANUARY-DECEMBER 2018
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00 |
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Mo. of Cases

150 |
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. | Jan-18 | Feb-18 |Mar-18| Apr-18 | May-18 June 18| Jul-18 | Aug-18 Sept-18| Oct-18 |Nov-18| Dec-18 | Jan-19
|—BalanceLastMunth|. 293 | 274 | 272 \ 258 ‘_251 ‘ 279 | 264 | 213 | 217 | 208 | 152 ‘ 143 | 152
| mm— Registration | 25 | 32 | 29 | 36 | 61 | 23 | 25 | 46 | 15 | 221 | 23 | B |
| D sposal | a0 [ 38 | a3 [ a3 | 33 [ 8| 7w | @ | 2a | 77 ] 32 1 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT IPOH (CRIMINAL)
AS AT 31 DECEMBER 2018

2017 3 11 22
2018 49 28 12 24 113

All Pending Cases + 17 Pending Cases = Total Pending Cases (Jan 18)

Notes:

» There are no pending cases tn the Previous Cases column, 2018, 8013 and 2014 for code 41, 41{A) 42 42(A) 458 44 45, 46 and
47

* There are 3 pending cases for code 42 and 45 in 2015 and 2016,

» 14 pending cases for code 41(A). 42(4) 43 and 46 1n 2018,

» No pending cases for code 41fA), 42(A), 43, 46 and 47 in 2017,

» In 2018, there are no pending cases forcode 41(A), 42(A) 43 46 and 47,
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4.3 INTHEHIGH COURT AT TAIPING - CIVIL

The tracking chart below shows the remstration and
disposal of cases 1n the High Court at Taiping for the
vear 2018 For the perod from January to December
2018, the total number of aivil cases registered was 667

THE MALAYSIAN JUDICIARY
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has managed to dispose of 659 cases throughout the
vear 2018,

Az at 31 December 2018, the total number of civil cases
pendingin High Court at Taiping 1s 125 as reflected in
the pending cases below,

(excluding cases for Code 22, 31 and 32). High Court

TRACKING CHART
IN THE HIGH COURT AT TAIPING (CIVIL)
JANUARY-DECEMBER 2018

140
120
100

No. of Cases
(=]
=

_ | 1an-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | Jul-18 | Aug-18 | Sept-18 | Oct18 | Nov-18 | Dec-18 | lan-19
|mm—=palancelastMonth | 117 | 110 | 98 | 106 | 102 | 132 | 128 | 126 | 110 | 89 | 110 | 120 | 135
| s egistration | s6 | 32 | 6 | sa | 8 | s9 | ss | s | 30 | 70 | 55 | 52 |

| m—pisposal | 63 | 4a | s9 | s8 | sa | 63 | 57 | m | st | as | a5 | a7z |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT TAIPING (CIVIL)
AS AT 31 DECEMBER 2018

CODES
YEAR —

TOTAL

Tolal Pending Cases + 14 Pending Cases — Excluding Code () = Pending Cases (Jan 19)
Notes:

» There are no pending cases in the Prevtous Cases column, 2012, 2013, 8014 and 2015 for codes 11, 12 13 14. 15, 16,17, 18 21
BB, B3 24,85 26, 87, 88 %89, %3], %38, 33, 34 36, 37, 38. 39 and 40

» There are 6 pending cases for code 21, 22 and 24 in 2016 and 2017,

* & pending cases in 2018 for code 16, 17, 21, 25 and 28,

* No pending cases for code 15 14 15 18 23 26 27 34. 36, 38. 539 and 40 in 2018,
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4.4 IN THE HIGH COURT AT TAIPING - CRIMINAL

For Criminal Cases in the vear 2018, a total number of 209 cases including appeals and trials were registered
and 202 cases were disposed of leaving a balance of 87 cases pending.

TRACKING CHART
IN THE HIGH COURT AT TAIPING (CRIMINAL)
JANUARY-DECEMBER 2018
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No. of Cases

Jan-18 | Feb-18 | Mar-18 | Apr-18  May-18 | June-18 | Jul-18 | Aug-18 |Sept-18 | Oct-18 | Mov-18 | Dec-18 | Jan-19
m——galance Last Month | 80 % | B | 57 45 48 | 63 | 61 a8 | 53 | 58 81 87

m—Registration 16 9 | 1 | o 2 20 | 18 | 6 18 | 20 | 33
| s is posal 17 15 | 3 | 21 | 19 | s | 20 | 19 13 | 15 | w | 1 |

r

Balance Last Maonth (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT TAIPING (CRIMINAL)
AS AT 31 DECEMBER 2018

CODES
TOTAL

All Pending Cases + 8 Pending Cases = Total Pending Cases (Jan 19)

Notes:
* There are no pending cases in the Preuious Cases eoluumn, 2015, 2014, 2015 and 2016 for code 41, 41(A), 48, 45(A) 45, 44, 45, 46
and 47.

» There are 2 pending cases for code 48 tn 2017 and 6 pending cases for code 41(A), 42(A) and 44 1h 2018,
» No pending cases for code 41, 41{A), 42(A), 44 44. 46 and 47 in 2017,
» In 2018, there are no pending cases for code 43, 46 and 47
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5. INTHE HIGH COURT AT KUALALUMPUR  These Specialised Courts are placed 1n the Divisions of
DIVISIONS AND SPECIALISED COURTS the Kuala Lumpur High Court. namely:-

Kuala Lumpur High Court 1s divaded inte Divisions 5.1 Civil Division which comprises:-

and Specialised Courts, There are four (4) Specialized s Construction (Specialised Court):
Courts and four (4) Divisions 1n the High Court at o INew Civil INCvC): and
Kuala Lumpur as can be geen in the table below, » Fanuly.

HIGH COURT AT EUALA LUMPUR 5.2 Commercial Division which comprises:-

o Muamalat (Specialised Court),

*SPECIALISED s Intellectual Property (Specialised Court):
L DIVIRIONS COURTS s Admiralty (Specialised Court): and
SMUAMALAT s INew Commercial (INCC):
s Bankruptcy,
*INTELLECTUAL P—
PROPERTY RO
1. COMMERCIAL *ADMIRALTY £.3 Appellate and Special Powers Division;
NEW COMMERCTAL
(NCC) 5.4 Criminal Division,
The respective statistics of the Specialized Courts
BANKRUPTCY
INSOLVENCY and Divisions in the High Court of Kuala Lumpur
are futher elaborated on the next pages.
*CONSTRUCTION
2 CIVIL NEW CIVIL (NCvC)
FAMILY
APPELLATE
4. | ANDSPECIAL
POWERS
5. | CRIMINAL
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5. IN THE HIGH COURT OF

KUALA LUMPUR- CIVIL DIVISION
5.1 Construction Court
The Construction Court 18 equipped with high
technology egquipment to assist the court in handling

Construction Cases effimently. The traclang chart below
showe the registration and disposal of Construction

at Kuala Lumpur for the wvear 2018, For the pericd
of January to December 2018, the total civil cases
registered were 495.The High Court has managed to
dispose of 500 cases throughout the vear 2018,

Ag at 31 December 2018, the total number of
construction cases pending in the Civil Division in the
High Cowrt at Kuala Lumpur 1s 177 as reflected 1n the
pending cases below,

Court cases 1n the Civil Division 1n the High Court

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (CONSTRUCTION)
JANUARY-DECEMBER 2018

200
180 [—
160 | o : i

120
100

MNo. of Cases

Jan-18 Feb-18
|—Balance Last Month ! 182 ‘
|m=—Registration 44

|===pjcnosal | 48

Mar-18| Apr-18 May-18|June-18 Jul-18 | Aug-18 Sept-18| Oct-18 Nov-18| Dec-18  Jan-19

175 | 166 | 149 | 145 | 138 | 157 | 159 | 167 | |
29 | 35 | 38 | 26 | % | 57 | sa | 3 | ;| 43 |
12 | 44 | 55 | 30 19 | 38 | 52 | 29 | 35 | |
Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 18)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (CONSTRUCTION)
AS AT 31 DECEMBER 2018

2017 ' 9 93 1 26
2018 8 5 62 76 151

Total Pending Cases = Pending Cases (Jan 19)

Naotes:

» Codes
.. *18.(12A and 12BC)
1. *24.(24C and 24 ARB)

» There are no pending cases in the Previous Cases coliumn, 2012, 2013 2014, 2015 and 2016 for code 11AC, 11BC, 12AC, 12BC,
21C, 23C, 24C and 24C (ARB)

» No pending cases for code 11AC and 11BC tn 2017 and no pending cases for code 11AC and 11BC in 2018
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5.2 Pre 2018 Cases cages registered wag 0. The High Court has managed
to dispose of b cases throughout the vear 2018,

The tracking chart below shows the remstration and

disposal of pre 2018 cases 1n the Civil Division in the  As at 31 July 2018, the total number of Pre 2018 cases

High Court at Huala Lumpur for the yvear 2018, For  pendingin the Civil Division in the High Court at Fuala

the period of January to December 2018, the total civil  Lumpuris 0 cases as reflected 1n the pending cases below.,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (PRE 2018 CASES)
JANUARY-JULY 2018
6
5
2 4
3
] 3_ — : : : : |
= | Jan-18 | Feb-18 Mar-18 | Apr-18 | May-18 |June-18 | Jul18 | Aug-18 |Sept18| Oct-18 | Nov-18 | Dec-18 | Jan-19 |
==BalancelastMonth| 5 | 4 | 4 | 4 | a4 | a4 | a | | _ _ | : '
——neggewton | | 2 00 ! ! 0 [ 1 ! [ |
- S S NS ) IS [N S S N I N S\

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (PRE 2018 CASES)
AS AT 31 JULY 2018

PREVIOUS
CASES

2m2

2013

2014

20156

2016

2017

2018
o

Notes:

* There are no pending cases for Pre 2018 cases
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5.3 New Civil Court (NCVC) Cases

The tracking chart below shows the remstration and
disposal of INCOwC cases 1n the Civil Division in the
High Court at Huala Lumpur for the yvear 2018, For
the period from January to December 2018, the total
number of civil cases registered was 6,317 (excluding

cases for Code 29, 31 and 32), The High Court has
managed to dispose of 6,630 cases throughout the vear
2018,

Az at 31 December 2018, the total nurmber of INCvC
cases pending in the High Court at Kuala Lumpur 18
1,644 as reflected 1n the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (NCVC)
JANUARY-DECEMBER 2018

2000

1500

m_—.—-—

1000

No. of Cases

0 - - - -
| Jan-18 | Feb-18 | Mar-18 | Apr-18 |May-18 | lune-18 | Jul-18 | Aug-18 |Sept-18 Oct-18 | Nov-18| Dec18 | Jan-19

| s eois tration

|_Di5pnsal

|mmmspalance LastMonth | 1857 | 1805 | 1702 | 1737 | 1507 | 1555 | 1539 | 1536 | 1504 | 1573 | 1609 | 1689 | 1644
525 | 377 | s98 | 532 | 511 | 46 | 582 | 487 | 479 | 616 | 563 | 561 |
| 577 | 480 | 563 | 672 | 553 | S02 | 585 | 519 | 410 | s80 | 483 | 606 |

Balance Last Maonth (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (NCVC)
AS AT 31 DECEMBER 2018

101
Total Pending Cases + 22 Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» Codes
. 11(1IANCVC and 11ENCVC)
i "12(12ANCVT and 12BNCTVC)
1l 98- (82 88CY and 2ENCTT)
w. "23-(85. 23CY and 23NCIT)

1,824

» There are 22 pending cases for code BINCVC, 22, B2CYT, 22NCVE. 23, 23CT and 2B3NCVE n the Previous Cases column, 2012,

2013 and 2014,
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5.4 Family Court Cases

The tracking chart below shows the remstration and
disposal of Family Court cases 1n the Civil Division 1n
the High Court at Kuala Lumpur for the yvear 2018,
Far the period of January to December 2018, the total
civil cases registered was 3,220, The High Court has
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managed to diepose of 3,251 cases throughout the year
2018,

Az at 31 December 2018, the total number of Farmly
Court cases pendingin the Civil Divisicn in the High
Court at Huala Lumpur 15 805 cases as reflected 1n the
pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (FAMILY)
JANUARY-DECEMBER 2018
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| Jan-18 I Feb-18 IMilr 18 | Apr-18 IMily 18|June 13I Jul-18 IAug -18 |Sept 13I Oct-18 I Mov-18 | Dec-18 !_Ji_lrl__1_9
|mm=palance LastMonth | 836 | 750 | 726 | 782 | 643 | 714 | 923 | w8 | s1s | | 897 | 794 | 805

|_Reglstratmr|

| 267 | 201 | 269 | 265 | 283 \ 299 | 29 \

|153| |153|119\

|==Disposal

| 353 | 225

L 13 | a4 | 212 |

9 | 33 | 3713 | 3u1|au|5ﬁizus| |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (FAMILY)
AS AT 31 DECEMBER 2018

TOTAL

2016 1 9 10
2017 1 6 28 35
2018 1 87 663 6 757

Tolal Pending Cases + 3 Pending Cases = Pending Cases (Jan 19)

Notes:

* Code
I. *33-(33 and 33JP)

» There are no pending cases in the Previous Cases column. 2012 and 2014 for code B2F, 24F, *38, %33JP and 34,

» 3 pending cases for code 733 and *35JP 1 2013 and 20185,
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5.5 INTHE HIGH COURT AT KUALALUMPUR
- COMMERCIAL DIVISION

5.5.1 Muamalat Cases

The speciahised Muamalat Court handle cases relating
the 1slamic finance and banking. The tracking chart
below shows the registration and disposal of Muamalat
cases 1n the Commercial Division 1n the High Court

at Kuala Lumpur for the wvear 2018, For the pericd
from January to December 2018, the total number of
MMuamalat cases registered was 1,005, The High Court
has managed to dispose of 930 cases throughout the
vear 2018,

Azat 31 December 2018, the total number of Muarmalat
cases pendingin the High Court at Lumpur 1s 162 as
reflected 1n the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (MUAMALAT)
JANUARY-DECEMBER 2018
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131

102 130
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| m—R, egistration | 73 | a4 | 8 | 83 | 57 | 88 | 94 | 13 | &7 | 89 | 02 | 101
| D) isposal 53 | 55 | 60 | 72 8 | 60 | 89 | 82 | 102 | 100 79 | 92 |

Balance Last Month (Jan 18) + Teotal Registration - Total Dispasal = Pending Cases (Jan 185)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (MUAMALAT)
AS AT 31 DECEMBER 2018

=

TOTAL 2
Total Pending Cases = Pending Cases (Jan 19)

Notes:

* Codes
t. *11-(11AM and 11BM}
i1 *12:(12A0M and 12BM)

2015 2 2
2016 1

2017 1

2018 2 86 63 158

» Nopending cases for code #1 IAM *11BM, *12ANM, *12BM, 13M 28M 24M and 24MF'C in the Previous Cases column. 2012, 2013

and 26014
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5.5.2 Intellectual Property Cases

The Intellectual Property Specialised Court was set
up to handle Intellectual Property suits. The wacking
chart below shows the registration and disposal of
intellectual property for the vear 2018,

For the period from January to December 2018, the
total number of civil cases regstered was 95, The High

THE MALAYSIAN JUDICIARY
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Court has managesd to digpose of 96 cases throughout
the year 2018,

Asg at 31 Decermber 2018, the total number of Intellectual
Fropertyecases pending in the Commercial Division in
the High Court at Huala Lumpur is 53 as reflected in
the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (INTELLECTUAL PROPERTY)
JANUARY-DECEMBER 2018

20 |
70
60
50
g 40
8 30
g
e 20 |
5 10 |— e ——— = |
0 = o ’ - ’ ]
_ |Jan-13 | Feb-18 | Mar-18 | Apr-18  May-18 | June-18 Jul-18 | Aug-18 |Sept-18| Oct-18 | Nov-18 | Dec-18 | Jan-19 |
|====falance lastMonth 54 | 61 | 6 | 74 | 63 | 55 | 54 | 54 | 50 | 48 | 54 | 49 | 53
| —Registration 10 | 11 | 9 | 7 | a4 | 8 | 9 | 6 | 3 | 10 | 7 | 10 |
| |m—isposal | 3 | 3 | 7 | a5 | 12 | 10| 9 | 10| 5 | a4 | 12| 6 |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Caases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (INTELLECTUAL PROPERTY)
AS AT 31 DECEMBER 2018

2017 6 1 7
2018 29 17 46

Total Pending Cases = Pending Cases {Jan 19)

Notes:

» There are no pending cases in the Previots Cases column. 2012, 2013, 2014, 2015 and 2016 for code 22IP and 24IP.
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5.5.3 Admiralty Court

The setting up of the Admiralty Court has expediated
the dispoeal of mantime cases in Malaysia as can be
seen in the tracking chart below, The tracking chart
below shows the regstration and disposal of adrmralty
cases 1n the High Court at Kuala Lumpur for the vear

For the pericd from January to December 2018, the
total admiralty cases registered was 55. The High
Court has managed to dispose of 54 cases throughout
the vear 2018,

Asat 31 December 2018, the total number of admiral by
cases pending 1n the High Court at Kusala Lumpur 1s

2018, 31 as reflected in the pending cases below.
TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (ADMIRALTY)
JANUARY-DECEMBER 2018
35
30
25
" 20
§ 15
10
3 8 : o _
2 n| Jan-18 | Feb-18 Mar-18 Apr-18 May-18[lune-18| Jul-18 | Aug-18 Sept-18 Oct-18 |Nov-18 Dec-18 Jan-19
===BalancelastMonth| 30 | 28 26 | 28 | 25 | 29 | 3 | 32 | 31 | 25 | 28 | 25 3%
—(egistration | 4 | 2 | s | 2 | 8 |6 | 3|3 |a/|5s |6 |1 |
oo | 6 |4 3 s 4|33 a7 25|

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 15)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (ADMIRALTY)
AS AT 31 DECEMBER 2018

2016

2017 8 8

2018 22 22
TOTAL 31 31

Total Pending Cases = Pending Cases (Jan 15)

Notes:

» There are no pending cases in the Previows Cases column, 2012, 2013, 2014, 2015 and 2018 for the Admiralty Court,
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5.5.4 NCC Cases

has managed to dispose of 2.455 cases throughout the
The tracking chart below shows the registration and  year 2018
disposal of INCC cases 1n the Commercial Division 1n
the High Court at Kuala Lumpur for the year 2018, Asat 31 Decernber 2018, the total nunber of INCC cases
For the period from January to December 2018, the  pendingin the High Court at Kuala Lumpur iz 595 as
total INCC casesregistered were 2,271. The High Court  reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (NCC)
JANUARY-DECEMBER 2018

900
800
700
600
500
400
300
200
100

0

No. of Cases

Jan-18 | Feh-18 | Mar-18 | Apr-18 |May-18 lune-18| Jul-18 | Aug-18 Sept-18 Oct-18 | Nov-18 | Dec-18 | Jan-19
i_HalanceLasann'mj 779 | m | 753 | 711 | 726 | 738 | 769 | 685 | 616 | 595 | 540 | 554 | 595
|m—rRegistration | 240 | 139 | 225 | 276 | 224 | 233 | 176 | 163 | 162 | 145 | 142 | 46 |
|m—pisposal | 248 | 157 | 267 | 261 | 212 | 202 | 260 | 232 | 183 | 200 | 128 | 105 |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Caases [Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (NCC)
AS AT 31 DECEMBER 2018

2013 2 2
2014 4 4
2015 8 2 2 12
2016 26 1 2 29
2017 31 20 2 53
2018 15 67 232 170 B8 7 489

53]
(w o]
(-
[t}
o
oo
w

TOTAL 1 a7 303 193
Total Pending Cases + 6 Pending Cases = Pending Cases (Jan 19)

Notes:

« Codes
i *11-{11ANCC and 11BNCC)
1. ®12-(1BANCC and 12BNCC)
11 *28.(82 and 2ENCC)
v, *24.(24NCC and 24NCC ARE)
* There are 4 pending cases in the Previous Cases Column and 2012 for code #22 and 1 case in 2013 for code %24,
» In 2018, there is I pending case for code 2INCC,
» No pending cases for code 1 JANCC #11IBENCC. s1BANCC, *12BENCC and 26NCC wn 2014 2016 and 2017
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5.5.5 Pre 2018 Cases

The tracking chart below shows the registration and  Court has managed to dispose of 1 cases throughout
disposal of Pre 2018 cases in the High Court atHuala 2018,
Lumpur for the year 2018,

As at 31 December 2018, the total of Pre 2018 cases
For the period from January to December 2018, pending in the High Court at Kuala Lumpur is 4 as
the total Pre 2018 cases registered was 1. The High  reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (PRE 2018 CASES)
JANUARY-DECEMBER 2018

4.5 !
4 5 t — |
3.5 \ f
3
3 2.5
S 2
s 1.5
g 1
s F — N
0 : : : s ; . |
. | Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 June-18| Jul-18 | Aug-18 Sept-18 Oct-18  Nov-18 Dec-18 | Jan-19 |
|@===Ralance LastMonth | 4 | 4 | 4 | 3 | 4 | 4 | 4 | 4 | 4 | 4 | 4 | 4 | a4
[egevator | I D I B I N B I |
_|[™Disposal | | | 1 | | | | | | | | | |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (PRE 2018 CASES)
AS AT 31 DECEMBER 2018

CODE
YEAR

PREVIOUS CASES

TOTAL

Potal Pending Cases = Pending Cases (Jan 19)

Notes:

+ There are no pending casesin 2012 2013 2014 2015 2016 2017 and 2018 for the Pre 2018 cases
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5.6 Insolvency Cases

The tracking chart below shows the registration and  Court has managed to dispose of 829 cases throughout
disposal of insclvency casesin the High Court at Kuala  the year 2018,
Lumpur for the year 2018,

Az at 31 Decamber 2018, the total number of Insolvency
For the period from January to December 20158, the  cases pending in the High Court at Kuala Lumpur 1s
total insclvency cases registered was 1,167. The High 416 as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (INSOLVENCY)
JANUARY-DECEMBER 2018

|
500 ‘
400 |
300
g 200
8 100
E ﬂ_ Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18| Jul-18 | Aug-18 |Sept-18| Oct-18 | Nov-18 | Dec-18 | Jan-19 |
S===BalancelastMonth| 78 | 70 58 | 68 | 73 | 69 | 96 | 234 | 324 | 361 | 402 | 411 | 416
| s==—=Registration | 22 | 2 | 40 | 39 | 30 | 53 | 192 | 137 | 155 | 180 | 168 | 129 |
|m=—)isposal | 30 | 34 | 30 | 3 | 34 | 26 | sS4 | 47 | 118 | 139 | 159 | 124 |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (INSOLVENCY)
AS AT 31 DECEMBER 2018

2017 4 4
2018 412 412

Total Pending Cases = Pending Cases (Jan 19)

Notes:

» Codes;
. 28:(28NCC 280 AND 28FPW)
» There are no pending cases in the Prevlous Cases column, 2012 2013, 2014, 2015 and 2016
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5.7 Bankruptey Cases

The tracking chart below shows the regstration and  High Court has managed to dispose of 5,730 cases
disposal ef banlkrupteycasesin the Figh Cowrt at Huala  thiocughout the year 2018,
Lumpur for the year 2018,

Ag at 31 Decermnber 2018, the total number of hankruptey
For the peried from January to December 2018, the  cases pending in the High Court at Kuala Lumpur 1s
total bankruptcy cases registered was 4,443, The 2,352 as reflected 1n the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (BANKRUPTCY)
JANUARY-DECEMBER 2018

4000
3000 | a—— s
2000 | R

1000 | e
0 | Jan-18 | Feb-18 Mar-18 Apr-18 |May-18|lune-18 Jul-18 |Aug-18 |Sept-18| Oct-18 | Nov-18 | Dec18 | Jan-19
|mm===palance Last Month | 3639 | 3443 | 3232 | 3167 | 3101 | 3057 | 2986 | 2779 | 2332 | 2229 | 2318 | 2350 | 2352
R gistration | 355 | 308 | 482 | 405 | 346 | 273 | 398 | 360 | 305 | 451 | 438 | 322 |
|m— i< hosal | 551 | 519 | 547 | 471 | 390 | 344 | 605 | 807 | 408 | 362 | 406 | 320 |

No. of Cases

Balance Last Month (Jan 18) + Total Registration - Tolal Disposal = Pending Caases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (BANKRUPTCY)
AS AT 31 DECEMBER 2018

PREVIOUS CASES 1 1
2016 4 4
2017 141 141
2018 2,206 2,206

2,352

Total Pending Cases = Pending Cases (Jan 19)

Notes:

» Code:
.. 29.(28, 28NCC, 29PE)
* There are no pending cases th 2012 2015 2014 and 2015 for the Bankruptey cases.

214



5.8 APPELLATE AND SPECIAL POWERS
DIVISION

The tracking chart below shows the remstration and
disposal of cases 1n the Appellate and Special Powers
Division in the High Cowrt at Kuala Lumpur for the
year 2018 For the perted from January to December
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Az at 31 December 2018, the total number of cases
pendingin the Appellate and Special Powers Division
in the High Court at Kuala Lumpur 1s 342 cases as
reflected 1n the pending cases below.

2018, the total number of cases resstersed was 609,
The High Court has managed to dispose of 74 cases
throughout the year 2018,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (APPELLATE AND SPECIAL POWERS)
JANUARY-DECEMBER 2018

400
a&p, | s |
300 o :
250
200
150
100
50

No. of Cases

. l]_| lan-18 i"Feh-IB | Mar-18 | Apr-18 IMav-lBiJunE-13| JuI-13__l Aug-18 |Sept—18! Oct-18 | Nov-18 | Dec-18 l__Jan-lQ |
|m===Ralance LastMonth | 307 | 305 | 281 | 272 | 277 | 282 | 296 | 268 | 293 | 319 | 285 | 295 | 342
' a6 | 34 | 29 | 38 | 48 | so | 30 | 54 | e8 | 62 | 70 | s |
48 | s8 | 38 | 33 | 43 | 36 | s8 | 29 | 4 | 9 | e | 33 |

| e gistration |

[====p)icnosal |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (APPELLATE AND SPECIAL POWERS)
AS AT 31 DECEMBER 2018

2016 3 12 15
2017 5 2 18 25
2018 10 10 15 28 234 207

Total Pending Cases + § Pending Cases = Pending Cases (Jan 19)

Noftes:

There are § pending caaes in the Previous Cases Column, 2012, 2013 and 2014 for code 14 and 25.
No pending eases for code 14 and 16 tn 2016 and 2017,
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5.9 CRIMINAL DIVISION

Court has managed to dispose of 750 cases throughout
the year 2018,

The tracking chart below shows the remstration and
disposal of criimunal cases 1n the High Court at Huala
Lumpur for the year 2018,

Az at 31 December 2018, the total number of crirminal
For the peried of January to December 2018, the total  cases pending in the High Court at Kuala Lumpur 1s

number crinunal cases registered was 798, The High — 438 as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (CRIMINAL)
JANUARY-DECEMBER 2018

600
Sm il R
ﬁ a00 |—
%
5 300
o
=
200
0 :
Jan-18 | Feb-18 Mar-18 | Apr-18 |May-18 |June-18| Jul-18 | Aug-18 | Sept-18| Oct-18  Nov-18| Dec-18 | Jan-19
mmsmfalance LastMonth| 300 | 417 | 421 | 421 | 434 | 435 | 451 | 457 | 510 | 484 454 | 454 | 438
—C ecistration 76 | 47 | 68 78 % | s 51 | 134 | 71 | 69 55 | 51
sm—()isposal | 49 | 43 | 68 | 65 a5 | 36 45 | 81 | 97 | 99 55 | 67

Balance Last Month (Jan 18) + Tatal Registration - Tatal Disposal = Pending Cases (Jan 19)

CODES
w | e |
2016 3 b 8
2017 ] 22 4 50 86
2018 47 144 8 31 104 338

All Pending Cases + 6 Pending Cases = Total Pending Cases (Jan 19)

Notes:

* There are no pending cases tn 2012 and 2014 for code 41, 41(A) 42 42(A) 43 44, 45, 45 and 47,

* In the Previous Cases column, 2018 and 2015 there are 4 cases for code 42, Meanwhile for code 44 and 46, there are 2 pending
cases tn 2015 and 2018,

» No pending cases for code 45 and 47 in 2018
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6. SELANGOR
at Shah Alam for year the 2018, For the period from
6.1 IN THE HIGH COURT AT January to Decernber 2018, the total number of civil
SHAH ALAM - CIVIL casges registered was 13.100 (excluding cases for Code
29 31and 32), The High Court has managed to dispose
The High Court at Shah Alam has two (2) divisions,  of 12,896 throughout the year 2018,
namely Civil and Criminal Division. Civil Division
comprises the Construction Court and other civil As at 31 December 2018, the total number of civil
matters., The tracking chart below shows the cases pendingin High Court at Shah Alam is 3,659 as
registration and disposal of cases 1n the Figh Court  reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT SHAH ALAM (CIVIL)
JANUARY-DECEMBER 2018

4000
3500 | —— = =
3000
2500
2000
1500
1000

500

g | Jan-18 | Feb-18 | Mar-18| Apr-18 |May-18 June-18 Jul-18 | Aug-18 | Sept-18| Oct-18 Nov-18 | Dec-18 | Jan-19
_Balance Last Month | 3455 | 3468 | 3437 | 3549 | 3598 | 3548 | 3608 | 3603 | 3732 | 3775 | 3730 | 3587 | 3659
| m—(ecistration | 859 | 805 | 1197 | 1089 | 1157 | 958 | 1237 | 1224 | 1179 | 1367 1097 | 931 |
|—cnosal | 846 | 836 | 1085 | 1040 | 1207 | 898 | 1242 | 1095 | 1136 | 1412 1240 859 |

No, of Cases

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SHAH ALAM (CIVIL)
AS AT 31 DECEMBER 2018

2013 4 1 b
2014 4 4 8
2015 1 6 7
2016 1 8 3 | 34| 6 2 2 1 2 59
2017 17 | 69 | 5 1 |12 122 7 |16 | B 1 126 | 3 10 | & 6 408
2018 [147 | 425|281 | 33 | 59 | 548 | 24 1920 | 61 | 2902 | 4,406 | 161 | 118|452 | 32 | 15 | 7,974

TOTAL 164 495 302 34 756 715 37 936 T1 295 4,532 164 118 463 37 2 8,461

Total Pending Cases + 12 Pending Cases - Excluding Code (*) = Pending Cases (Jan 159)

Notes:

* Forcode 15 21 and 22 there are 3 pending cases in the Previous Cases column and 20152,
* 9 pending cases in 8018 forcode 17, 86, 27 34 and 36,
» No pending cases for code 13. 14, 15. 16, 18, 34, 36, 37, 38 39 and 40 tn 2018,
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6.2 IN THE HIGH COURT AT
SHAH ALAM - CRIMINAL

The tracking chart below shows the remstration and
disposal of cases 1n the High Court at Shah Alam
for yvear the 2018. For the peried from January to

December 2018, the total number of criminzal cases
registered was 2.416. The High Court has managesd to
dispose of 2,631 cases throughout the vear 2018,

Ag at 31 December 2018, the total number of criminal
cases pendingin High Court at Shah Alam 1s 1,160 as
reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT SHAH ALAM (CRIMINAL)
JANUARY-DECEMBER 2018
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0 - - = ™ m - . -
| Ian-lE.! Feb-18 i__Mal-lB.; Qpr-lﬂ !Ma_y:-l&!]une-lﬂj Iu!\(—lE | Rug-lE;SBE'E-lE!_[)ct-lﬁ j_Nuv-lE_! Dec-18 !__Jan-lB"

mgalance LastMonth | 1375 | 1384 | 1372 | 1394 | 1341 | 1304 | 1317 | 1349 | 1288 1167 | 1176 | 1089 | 1160
m— egis tration 0219 | 171 | 175 | 187 | 324 | 168 | 216 | 136 | 182 | 259 | 106 | 273 |

| m—isposal 210 | 183 | 153 | 240 | 361 | 155 | 184 | 197 | 303 | 250 | 193 | 200 | |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SHAH ALAM (CRIMINAL)
AS AT 31 DECEMBER 2018

TOTAL 154

All Pending Cases + 2 Pending Cases = Total Pending Cases (Jan 19)

Notes:

2016 1 ) 2 49 52
2017 10 2 23 1 200 1 240
2018 143 18 303 36 a1 260 15 866

» There are no pending cases in the Previous Cases column. 2012 and 2013 for code 41, 41{A) 42, 42(A). 43 44 45 46 and 47,
» No pending cases for code 41fA) 42(A) 43, 44, 46 and 47 in 2016,

» In 2017, there are no pending cases for code 43, 44 and 47,

» There 1s 1 pending case for code 45 in 2014 and 1 pending case for code 43 1n 2018,
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7. NEGERI SEMBILAN

IN THE HIGH COURT AT SEREMBAN -
CIVIL

7.1

The tracking chart below shows the registration and
disposal of cases 1n the High Court at Seremban for the
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2018, the total number of civil cases registered was
3.674 (excluding cases for Code 29, 31 and 32). The
High Court has managed to dispose of 2,910 cases
throughout the year 2018,

Asat 31 December 2018, the total number of civil cases
pending in the High Court at Seremban 1s 1.425 as

vear 2018 For the perod from January to December  reflected 1n the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT SEREMBAN (CIVIL)
JANUARY-DECEMBER 2018

1500

1000

500

M

g | Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | July-18 | Aug-18 | Sept-18 | Dct18 | Nov-18 | Dec-18 | Jan-19
|m——palance LastMonth | 661 | 646 | 801 | 864 | 895 | 899 | 962 | 1055 | 1128 | 1148 | 1192 | 1340 i-ms
i—Registratiun | 233 | 453 | 278 | 285 | 20 | 235 | 320 | 28 | 233 | 64 | 422 | 293 | "
| Disposal 248 | 298 | 215 | 254 | a6 | 172 | 227 | 255 | 213 | 30 | ama | 208 |

o. of Cases

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SEREMBAN (CIVIL)
AS AT 31 DECEMBER 2018

2016 7 1 333 342

2017 4 1 |16 | 2 4 2 699 8 29 765

2018 13|62 |12 |10 4 | 7 (68| 2 | 362| 5 | 22| 766 | 35 | 28 [ 138 | 4 | 641 | 2,179
13 66 8 22 1,798 35

Total Pending Cases — Excluding Code (%) = Pending Cases (Jan 18)

Notes:

» There are no pending cases in the Previous Cases column, 2012, 2013. 2014 and 2015 forcode 11, 12, 13 14 15 16,17, 18 21,
22, 23 24, 85, 26, 27, 28, *29, %31, *32, 33, 34, 36, 37, 38, 39 and 40,

» No pending cases forcode 11, 12, 15 14, 15 16 17 18 21 85 24 826 27. 28, %31, %38, 533, 534, 36. 37, 39 and 40 in 2018,

» In 2017, there are no pending cases for code 11, 13, 14 15, 16 17, 18 26, 27, 28 %31, %38, 34 36, 37, 39 and 40,

* No pending cases for code 13 14, 18 26, 27 34 36, 37. 39 and 40 mn 2018
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7.2 IN THE HIGH COURT AT SEREMBAN -
CRIMINAL

For Crimunal Cases in the vear 2018, a total number of  and 289 cases were disposed of leaving a balance of
315 cases including appeals and trials were registered 159 cases pending,

TRACKING CHART
IN THE HIGH COURT AT SEREMBAN (CRIMINAL)
JANUARY-DECEMBER 2018
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Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18| July-18 | Aug-18 |Sept-18| Oct-18 | Nov-18 | Dec-18 | Jan-19
|m——palancelastMonth | 133 | 136 | 123 | 132 | 129 | 146 | 139 | 170 | 169 | 139 | 103 | 129 | 159
!—Registratinn 1 18 | 10 | 2 | 14 1 25 | 9 | 50 | 35 | 2 | n | 43 | a7
| s Disposal 'm | 3 | 3 | 17| 8 | 16 | 19| 3 | sa | @ | w | 17 |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SEREMBAN (CRIMINAL)
AS AT 31 DECEMBER 2018

2016 6 6
2017 1 3 T 11
2018 61 43 6 29 139

TOTAL

All Pending Cases + 3 Pending Cases = Total Pending Cases (Jan 19}

Notes:

» There are no pending cases in the Previous Cases column. 2018, 2013 2014 and 2015 for code 41. 41(A), 42, 49(A), 43, 44. 45, 46
and 47

+ INo pending cases for code 41, 41(A). 42, 42(A). 48, 44. 46 and 47 1n 2016.

» In 2017, there are no pending cases for code 41{A), 42(A) 43, 44, 46 and 47,

» There are 3 pending cases for code 42(A) and 46 1h 2018,
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8. MALACCA

3.1 INTHE HIGH COURT AT MALACCA - CIVIL
The tracking chart below shows the registration and
disposal of cases 1n the High Court at Malacea for the
year 2018 For the perted from January to December
2018, the total number of civil cases remstered was
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1,505 (excluding cases for Code 29, 31 and 32), The
High Court has managed to dispose of 1,428 cases
throughout the year 2018,

Ags at 31 December 2018, the total number of civil
cases pending in the High Court at Malacca 1s 437 as

reflected 1in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT MALACCA (CIVIL)
JANUARY-DECEMBER 2018
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|Jan-1B I Feb ]B Mar-18| Apr-18 IMay 1BIJune 13' Jul- 18 IAug 1B|Sept 13 Oct JB'Nuu-lBIDeu: 18| Jan- 19|

|_BalanceLastMonth| 360 \ 338 | 332 | 309 ] 321 [ 321 | 361 | 379 \ 409 (418 | 442 | 418 ‘ 437
|m=———Recistration ! 127 | 86 | 134 | 116 ! 112 | 106 | 142 | 144 | 137 | 181 | 98 | 122 |
| —0)ispo sal | 149 | o2 [ 157 [ 108 | 112 | 66 | 124 | 114 | 128 | 157 | 122 | 203 |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES

IN THE HIGH COURT AT MALACCA (CIVIL)
AS AT 31 DECEMBER 2018

1112 |15|18 17| 18]21]|22]
2016 1 4 1 6
2017 1 4 6 25 b 2 12 4 59
2018 14 | 46 | 57| 9 4 3 5 | 52| 116 | 4 17 | 363 | 18 | 22 | 53 773

TOTAL 15 50 63 8

Total Pending Cases — 4 Pending Cases - Excluding Code (%)} = Pending Cases (Jan 19}

Notes:

» There are no pending cases in the Previous Cases column, 2012 2013 and 2014 forcode 11, 12, 13 14 15, 16,17, 18. 21,
24, 25 26,27, 28 %89 %31, %32 33 34 356, 37 38 39 and 40.

» There are 2 pending cases for code 82 in 2015 and 2 pending cases for code 23 1n 2018,
* No pending cases forcode 11, 18, 158 14, 15 16 17 18, 23 24. 2526 27 28 *29, %31, #32, 33 84 36 37, 38 39and 401n 2016
» In 2017, there are no pending cases forcode 135, 14, 16 17 18 21, 83 26 27, 28 %31 %32 34 36, 37, .3’3. 39 and 40,

522 23,
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8.2 IN THE HIGH COURT AT MALACCA-
CRIMINAL

For Crimunal Cases in the vear 2018, a total number of  and 151 cases were disposed of leaving a balance of
151 cases including appeals and trials were registered 83 cases pending,

TRACKING CHART
IN THE HIGH COURT AT MALACCA (CRIMINAL)
JANUARY-DECEMBER 2018
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No. of Cases

0 | Jan-18 | Feh-18 | Mar-18 | Apr-18 | May-18 | June-18| Jul-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19
|mm——palance lastMonth | 83 | 84 | 90 | 9 |_39_| 7 | 78 _l_'éi_'l__ 91 | 9o | 93 | 81 | 83
| m— e aistration T | 18 9 | = | 6 | 28 1 | 9 | 15 | B | 16 |
| Djisposal | s | 5 | 17 1 | 23 | 2 | 14 12 | w0 | 1 | 5 | 18 |
Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT MALACCA (CRIMINAL)
AS AT 31 DECEMBER 2018

2016 b 5
2017 1 3 12 16
2018 10 23 10 7 7 57

TOTAL

All Pending Cases + 8§ Pending Cases = Total Pending Cases (Jan 19)

Notes:

* There are no pending cases in the Previous Cases column, 2012 and 2013 for code 41, 41{A), 42, 42(A), 43, 44, 45 46 and 47,
+ INo pending cases for code 41, 41(A). 42, 42(A). 48, 44. 46 and 47 1n 2016.

» In 2017, there are no pending cases for code 41{A), 42(A) 43, 44, 46 and 47,

* There is I pending case for code 45 in 2014 and 4 pending cases for code 41{A) and 46 1n 2018,
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9. JOHOR
9.1 IN THE HIGH COURT AT JOHOR BAHRU
- CIVIL

The tracking chart below shows the registration and
disposal of cases 1n the High Court at Johor Bahru
for the yvear 2018. For the period from January

THE MALAYSIAN JUDICIARY
YEARBOOK 2018

to December 2018, the total number of civil cases
registered was 7,065 (excluding cases for Code 29, 31
and 32), The High Court has managed to dispose of
6,869 cases throughout the vear 2018,

Az at 31 December 2018, the total number of civil cases
pendingin the High Cowt at Johor Bahruis 1,630 as
reflected 1n the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT JOHOR BAHRU (CIVIL)
JANUARY-DECEMBER 2018
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No. of Cases
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9 | Jan-18 | Feb-18 Mar18 Apr18 May 1B|june 18| Jul-18 | Aug-18 Sept18| Oct18 | Nov-18 | Dec18 | Jan-19

|_Regi5tratmn | 575 ! 103 | 623 | 561 | 581

|—aalance LastMnnﬂ1| 1334 | 1289 | 1231 | 1306 | 1269 | 1351 | 1416 | 1414 | 1307 | 1383 | 1378 | 1441 | 1530

| s | 708 | 614 | 574 | 663 | 676 | 516 |

| 05 0l | 620 | 461 | 548 | 598 | 499

506 | 710 | 721 | 498 | 668 | 613 | 427 |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES

IN THE HIGH COURT AT JOHOR BAHRU (CIVIL)
AS AT 31 DECEMBER 2018

11 14 13 254

1] 2223|324
2016 1 9 2 1 13
2017 12 4 [ 41 | 3 3 |14 1 18 1 97
2018 29 |96 | 31 | 4 |11 | 14 | 8 | 204 | 8 | 604 | 52 | 68 | 16533 | 63 | 61 | 306 | 3091

13 608 69 1551

66

63 61 306 3201

Total Pending Cases + 4 Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Noftes:

» There are no pending cases ih the Previous Cases column, 2012 and 2015 for code 11, 12, 13 14 15, 16, 17, 18 21, 22, 23,

26 27 28 %29 %31 *32. 53 34 36 37. 38 39 and 40

» There are 2 pending cases for code 22 and 23 1n 2015 and 2014,

» 2 pending cases in 2018 for code BT,

24, 25,

» No pending cases for code 13. 14. 26, 34. 36, 38 39 and 40 1n 2018
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9.2 IN THE HIGH COURT AT JOHOR BAHRU- CRIMINAL

For Crimunal Casesin the vear 2018, a total numberof  and 398 cases were disposed of, leaving the balance of
445 cases including appeals and trials were registered 264 cases pending,

TRACKING CHART
IN THE HIGH COURT AT JOHOR BAHRU (CRIMINAL)
JANUARY-DECEMBER 2018

300
250
§ 200
[ &)
% 150
g
100
50
g | 1an-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | Jul-18 | Aug-18 |Sept-18| Oct-18 | Nov-18 | Dec-18 | Jan-19
m——=palancelastMonth | 217 | 243 | 235 | 263 | 265 | 251 | 254 | 261 | 263 | 216 | 241 | 270 | 264
SR gis tration | 54 | 20 | 51 | 25 | 15 | 25 | 3 | 39 | 38 | 48 | &1 | 29 |
| Dy 5 05 2l | 28 | 37 | 23 | 23 | 20 | 22 | 24 | 37 | 8 | 23 | 32 | 35 |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Caases [Jan 19)

PENDING CASES
IN THE HIGH COURT AT JOHOR BAHRU (CRIMINAL)
AS AT 31 DECEMBER 2018

2017 3 1 1 41 46
2018 28 T4 b 9 15 81 212

All Pending Cases + 6 Pending Cases = Total Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previous Cases column, 2012, 8013 and 2014 for code 41, 41(A), 48, 48(A) 48 44 45 46 and
47

» There are 6 pending cases for code 44 and 48 in 2015 and 2016

» No pending cases for code 41{A). 43 44 46 and 47 n 2017,

» In 2018, there are no pending cases for code 41{A), 42(A), 46 and 47,
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9.3 IN THE HIGH COURT AT MUAR- CIVIL High Court has managed to dispose of 2.131 cases
throughout the year 2018,

The tracking chart below shows the remstration and

dispoeal of cases in the High Court at Muar for the  Asat 31 December 2018, the total number of civil cases

vear 2018 For the perod from January to December  pending in the High Court at Muar 1s 401 cases as

2018, the total number of civil cases registered was  reflected in the pending cases below,

2,127 (excluding cases for Code 29, 31 and 32). The

TRACKING CHART
IN THE HIGH COURT AT MUAR (CIVIL)
JANUARY-DECEMBER 2018

450

S, — = —

350 —

300

250

200 |— -

MNo. of Cases

150

100
50

0 : - . .
| Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18| Jul-18 | Aug18 | Sept-18 | Oct18 | Nov-18 | Dec18 | Jan-19

s=—=palance LastMonth | 405 | a17 | an \ 380 | 396 | 395 \ EEB—I a03 | 364 \ 381 | 377 | 380 \ a01
R egjstration 213 | 181 | 141 | 181 | 148 | 148 | 234 | 167 | 174 | 215 | 170 | 155 |
e D)isposal 200 | 177 | 182 | 165 | 149 | 175 | 199 | 206 | 157 | 219 | 167 | 134 |

Balance Last Month (Jan 18) + Tatal Registration - Tatal Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT MUAR (CIVIL)
AS AT 31 DECEMBER 2018

2016 3 2 1 1 7
2017 1 3 | 24 1 33 1 63
2018 11 | 23 | 9 2 4 6 | 64 | 139 | 7 13 | 376 | 37 | 46 | 90 817

TOTAL P : £ : 13 409 39

Total Pending Cases + 9 Pending Cases - Excluding Code (%) = Pending Cases (JJan 19)

Notes:

» There are no pending cases tn the Previous Cases column and 2012 forcode 11, 18 13 14 15, 16, 17, 18 2], 58 25 34 25 26,
B7, B8, *89, %3] #3253, 84 86 87 38 89 and 40

» There are 9 pending cases for code 82, 23 33 and 34 1n 2015 2014, 2015 2016 and 2018,

* No pending cases for code 13, 14, 18 25 26, 27 34 36, 37, 38. 39 and 40 in 2018,
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9.4 INTHEHIGHCOURTATMUAR-CRIMINAL

For Criminal Casesin the year 2018, a total number of  and 146 cases were disposed of. leaving the balance of
174cases including appeals and trials were registered 121 cases pending.

TRACKING CHART
IN THE HIGH COURT AT MUAR (CRIMINAL)
JANUARY-DECEMBER 2018
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9 | 1an-18 | Feb-18 | Mar-18 | Apr-18 |May-18 |June-18| Jul-18 | Aug-18 Sept-18 | Oct-18 |Nov-18 Dec-18 | Jan-19
emmalance LastMonth | 93 | 97 | 11 | 119 | 17 | 121 | 120 | 14 | o9 | 10 | 104 | 13 | 121
e egistration | 20 | 22 | 19 | 20 | 10 | 8 | 10 | 5 | o | 13 | 20 | 18 |
em—)isposal 2 [ 7 [ 0| 2] 16| 0] 6] 26 | n]n]iw]

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT MUAR (CRIMINAL)
AS AT 31 DECEMBER 2018

All Pending Casea + 4 Pending Cases = Total Pending Cases (Jan 159)

Notes:

e There are no pending cases tn the Previous Cases column, 2013, 2014 and 2015 farcode 41, 41(A ), 42, 42(A), 45, 44. 45. 46 and 47,
o There are 3 pending cases for code 45 in 2016 and I pending case for code 41(A) 1n 2018,

e [n 2018, there are no pending cases for code 42(A), 43, 46 and 47,
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10. PAHANG 2018, the total number of civil cases registered was

948 (excluding cases for Code 29, 31 and 32), The High

10.1 IN THE HIGH COURT AT KUANTAN — Court has managed to dispose of 892 cases throughout
CIVIL the vear 2018,

The tracking chart below shows the registration and  As at 31 December 2018, the total number of civil
disposal of cases 1n the High Court at fuantan for the  cases pendingin the High Court at Huantan 1s 256 as
vear 2018 For the pertod from January to December  reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUANTAN (CIVIL)
JANUARY-DECEMBER 2018

300

250 i

200 [ . e

150

100

No. of Cases

u_i Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | Jul-18 | Aug-18 |Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19
====BalancelastMonth 200 | 189 | 197 | 202 | 183 | 19 | 194 | 176 | 214 | 203 | 217 | 236 | 256
| egistration 7 | 1 | 8 | 75 | 68 | 68 | 8 | 9 | 72 | 84 | s | 84 |
| m— )i posal | 84 | 63 | 8 | o4 | 61 | 60 | 107 | 59 | e | 2 | 12 | s¢ |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jfan 15)

PENDING CASES
IN THE HIGH COURT AT KUANTAN (CIVIL)
AS AT 31 DECEMBER 2018

2015

2016 2 2

2017 3 | 11 10 24
2018 T 119 | 8 1 1 |3 (76 | 2 |19 (373 | 12 | 7 | 44 622

TOTAL
Tolal Pending Cases + 12 Pending Cases - Excluding Code (%) = Pending Cases (Jan 18}

Notes:

» There are no pending cases 1 the Previous Cases colummn, 2012 and 2013 forcode 11, 12. 13 14. 15 16. 17, 18. 21, 88 23 24 25.
26 27 28 %89, %3], %52 33, 34, 36. 37, 38. 39 and 40,

* There are 12 pending cases for code 28 in 2014, 2015 and 2016,

» Nopendingecasea forcode 11,182,185, 14, 15, 16, 17, 18 81, 22, 23, 84 B5, 56, 87, 28, %581, %52, 85, 834, 56, 37 38, 89 and 40 in 2015
and 20186,

» No pending cases for code 13, 14. 15 18 23 26, 27, 84, 36, 38 39 and 40 in 2018,
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10.2 IN THE HIGH COURT AT KUANTAN- CRIMINAL

For Crimunal Casesin the vear 2018, a total numberof  and 149 cases were dispesed of. leaving a balance of
170 cases including appeals and tWwials were registered 73 cases pending,

TRACKING CHART
IN THE HIGH COURT AT KUANTAN (CRIMINAL)
AS AT JANUARY-DECEMBER 2018

120 '
100
i
& g0
[T
=
2 60
40
20
| Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18| Jul-18 | Aug-18 |Sept18| Oct18 Mov-18 | Dec-18 | Jan-19
|m——palancelastMonth | 52 | 52 | 47 | 43 | 52 | 67 | 6 | 64 | 73 | 8 | 101 | 8 | 73
| — pgis tration | 6 | 5 | 4 | 17 | 21 | 14 | 18 | 13 | 24 | n | 12 | 5 |
e Disposal | %6 | 10 | 8 | 8 | & | 19 | %6 | 4 | w0 | 7 | 27 | 18 |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUANTAN (CRIMINAL)
AS AT 31 DECEMBER 2018

2017 9 9
2018 18 17 19 b4

All Pending Cases +10 Pending Cases = Total Pending Cases (Jan 19)

Notes:

» There are no pending cases tn the Previous Cases column, 20135, 2014 and 2015 for code 41, 41(A) 48, 48(A) 43 44. 45 46 and
47,

» There 1s 1 pending case for code 45 in 2016 and 9 pending cases for codes 42(A). 44 and 46 1in 2018,

» No pending cases for code 41, 41(A), 42, 42(A), 43, 44, 46 and 47 tnh 2017,

» In 2018, there are no pending caases for code 41(A), 453, 44, 46 and 47,
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10.3 IN THE HIGH COURT AT TEMERLOH - CIVIL

The tracking chart belew shows the registration and  Court has managed to dispose of 883 cases throughout
disposal of cases in the High Court at Temerloh for the  the year 2018,

vear 2018 For the pericd from January to December .
LAz at 31 December 2018, the total number of c1vil cases

2018, oo bosal nunibes ol ovilicasssaemetaned wWas pending in High Court at Temerloh 15 266 as reflected

888 (excludingcases for Code 29, 31 and 32). The High A e ——

TRACKING CHART
IN THE HIGH COURT AT TEMERLOH (CIVIL)
AS AT JANUARY-DECEMBER 2018

400
350
300
250
200
150
100
50
0

No, of Cases

Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | Jul18 | Aug-18 | Sept-18 | Dct-18 | Nov-18 | Dec-18 | Jan-19
m=——palancelastMonth 261 | 279 | 271 | 289 | 320 | 312 | 278 | 28 | 336 276 | 250 | 260 | 266
|m—Registration | 60 | as | 77 | o9 | so | 53 | & | m7 | a3 | 132 | 0 | 70 |

" - ' - ' | 73 | w9 | 103 | 149 | 69 | 64 |

m—(isposal | s1 | s3 | 59 | 68 | s8 | 87

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT TEMERLOH (CIVIL)
AS AT 31 DECEMBER 2018

2016 6 19 25
2017 6 52 o7 85
2018 15 52 7 219 | 7 6 24 | &7 387

TOTAL
Total Pending Cases + 53 Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Notes:

* There are na pending cases in the Previcus Cases coliumh and 2012 forcode 11, 12, 13, 14, 15, 16, 17, 18 21, 28, 23 24, 25 26
BY, 28 *29 %3], %38, 33 34, 36. 37, 38 39 and 40,

» There are 35 pending cases for code 38 tn 2013, 2014 and 2014,

* 3 pending cases for code 12 tn 2017 and 21 pending cases for code 11, 15,15 16,17, 81, 23, 25, 36 and 57 in 2018,

» No pending cases for code 13 14 18 26, 27, 34, 36, 35 and 40 in 2018
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10.4 IN THE HIGH COURT AT TEMERLOH - CRIMINAL

For Criminal Cases in the year 2018, a total number of and 167 cazes had been disposed of leaving a balance
213 cases including appeals and trials wers registersd of 115 cazes pending.

TRACKING CHART
IN THE HIGH COURT AT TEMERLOH (CRIMINAL)
AS AT JANUARY-DECEMBER 2018
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711 B ———— —— ——

0

| Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 June-18| Jul-18 | Aug18 | Sept-18 Oct-18 | Nov-18 Dec-18 | Jan-19.

==BalancetastMonth | 69 | & | 99 | 106 18 | 140 | 120 | w& | 133 | 19 | ms | 104 | 15
i—ﬂeg]sﬁ’aﬂl)n 31 ‘ 1B ‘ 18 | 23_‘ 17 | 10 | 12 18 7 ‘ 24 ‘ 7 23—‘
' ' | 6 | 5 | | 13 | 1 | 1 | 35 | 21 | 12 |

| ===Disposal EE

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT TEMERLOH (CRIMINAL)
AS AT 31 DECEMBER 2018

CODES
_ . TOTAL
2017 7 3 10
2018 41 8 23 26 o8

All Pending Cases +7 Pending Cases = Total Pending Cases (Jan 19)

Notes:

= There are ho pending cases in the Preuious Cases column, 2012, 2013, 2014 and 2016 for code 41, 41(4), 42, 42(A), 43, 44. 45, 46
and 47.

» There are 3 pending cases for code 45 1n 2015 and 4 pending cases for code 48(A). 45 and 44 1n 2018,

» No pending cases for code 41, 41(A), 42(A), 43. 44, 45 and 47 in 2017,

» In 2018, there are no pending caases for code 42(A), 43, 44. 46 and 47
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11. TERENGGANU

11.1 IN THE HIGH COURT AT KUALA TERENGGANU - CIVIL

The tracking chart below shows the registration 28, 31 and 32). The High Court has managed to disposs
and disposal of cases in the High Court at Kuala  ©of 1,023 cases throughout the year 2018,

Terengganu for the year 2018. For the period from Ag at 31 December 2018, the total number of civil cases

January to December 2018, the total number of civil pending in the High Court at Kuala Terengganu is 445

cases registered was 1,036 (excluding cases for Code g peflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KUALA TERENGGANU (CIVIL)
JANUARY-DECEMBER 2018

500
450 — s e =
400
350
300
250
200
150
100

50

No. of Cases

O a8 |Feb1s | Mar-18 | Apr-18 | May-18 | June-18 | July-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19
smmmpalancelastMonth | 432 | 435 | 432 | 458 | 456 | 440 | 420 | 461 | 459 | 459 | 463 | 451 | 445
2 e stration 91 | 68 | 98 | 100 | 6 | 55 | 114 | s | 101 | 100 | 77 | 8 | "
| |==—isposal 88 | 7 | 72 | w02 | 8 | e | 8 | 8 | 101 | 9% | 8 | 88 |

Balance Last Month (Jan 18) + Total Registration - Total Dispasal = Pending Caases [Jan 19)

PENDING CASES
IN THE HIGH COURT AT KUALA TERENGGANU (CIVIL)
AS AT 31 DECEMBER 2018

2 ]
2016 4 8 12
2017 3 10 14 3 44 8
2018 13 29 15 T 39 bb 31 | 358 | 12 1 4 143 T07

TOTAL

Total Pending Cases — 19 Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previous Cases column, 2012 2013 and 2014 for code 11, 12. 13 14,15 16. 17 18 21. 22 23
24, 25 26, 27, 28 %29 *31, %32 33 34, 36, 37. 38 39 and 40,

* There are 3 pending cases for code 22 and 38 in 2015

» 16 pending cases for code 16, 17, 23 25 and 37 in 2018,

» No pending cases for code 13. 14, 18 26, 87, 34, 36, 37, 39 and 40 in 2018,
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11.2 IN THE HIGH COURT AT KUALA TERENGGANU - CRIMINAL

For Criminal Casesin the vear 2018, a total numberof  and 339 cases were disposed of leaving the balance of
315 cases including appeals and trals were registered 218 cases pending,

TRACKING CHART
IN THE HIGH COURT AT KUALA TERENGGANU (CRIMINAL)
JANUARY-DECEMBER 2018

300
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MNo. of Cases

100

0 Vianas | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18/| July-18 | Aug-18 | Sept-18| Oct-18 | Nov-18 | Dec-18 | Jan-19 |
==—palance LastMonth | 242 | 238 | 219 | 231 | 22 | 229 | 225 | 252 | 232 | 251 | 250 | 240 | 218 |
— R istration . | 23 | 3 | 2 | 16 | 18 | 42 | 23 | 30 | 30 | 14 | 28 |
| m— D)isposal 27 | 2 | 5 | 1 | 138 | 2 | 15 | @ | 20 | 31 | 2 | so |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 15)

PENDING CASES
IN THE HIGH COURT AT KUALA TERENGGANU (CRIMINAL)
AS AT 31 DECEMBER 2018

| s | | s
2016 3 3
2017 10 3 30 8 51
2018 63 1 76 17 1567

All Pending Cases + 7 Pending Cases = Total Pending Cases (Jan 19)

Notes:

« There are no pending cases tn the Previous Casges column, 2018, 2013 and 2014 for code 41, 41(A) 42, 48(A) 43 44. 45 46 and
47,

» No pending cases for code 41, 41(A), 42, 43(A), 43, 44 46 and 47 in 2018,

» There are 2 pending cases Jor cade 45 tn 2015 and 5 pending cases for code 42(A) and 44 in 2018
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12. KELANTAN

12.1 IN THE HIGH COURT AT KOTA BAHRU - CIVIL

The tracking chart below shows the registration and  casesfor Code 29, 31 and 32), The High Cowrt has managed
disposal of cases in the High Court at Hota Bharufor  to dispose of 1,108 cases throughout the vear 2018,
the year 2018,

Asat 31 December 2018, the total number of civil cases
For the period from January to December 2018, the total  pending in the High Court at Fota Bharu is 377 as
number of civil cases registered was 1,100 (excluding  reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KOTA BHARU (CIVIL)
JANUARY-DECEMBER 2018

500
400 —%_
a 300 e
4
3 200
-
o 100 | e ey
]
=

0
IJan 18 I Feh 18 |Mar- 13 Apr-18 [May-18 June- ]E Jul-19 | Aug-18 Sept-: ]B Oct-18 | Nov- lsll}ec—lsl Jan- 19|

—BalancetastMomhl 383 | 419 \ 433 | 418 IENED ]_ 356 | 33 | 321 | 359 | 362 | 349 \ 377
s——Registration 131 | 86 | 116 | 107 | 65 | 64 | 8 | 69 | 94 | 106 | 91 | 85 |
e/ sposal o5 | 72 | 131 | o4 [ 110 85 | 108 | 8 | 56 | 103 | 108 | 57 |
Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Caases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KOTA BHARU (CIVIL)
AS AT 31 DECEMBER 2018

620
Total Pending Cases — 4 Pending Cases - Excluding Code (%} = Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previous Cases column, 2018, 2013, 2014, 2015 and 2016 forcode 11, 12, 13 14, 15, 14, 17 18,
21,82 23 24, 25 26, 27 528, #29, %3], %32, 33 34, 36, 37, 38 39 and 40,

» There are 4 pending cases for code 16 and 17 1n 2018

» No pending cases for code 11, 13 14 15, 16, 17, 18 26, 27, 28 %31, 35, 84 36, 37, 38 39 and 40 1n 2017
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12.2 IN THE HIGH COURT AT KOTA BAHRU-CRIMINAL

For Criminal Casesin the year 2018, a total numberof  and 403 cases were disposed of leaving a balance of
414 cases including appeals and trials were registered 228 cases pending.

TRACKING CHART
IN THE HIGH COURT AT KOTA BHARU (CRIMINAL)
JANUARY-DECEMBER 2018

300 |
250 :
’ w
o 200 — -
3
[T
e 150
o
-
100
50 A :
® TJan-18 | Feb-18 | Mar18 | Apr-18 | May-18 | June18 | July-18 | Aug-18 | Sept-18 | Oct18 | Nov-18 | Decd8 | Jan19
|==—galancelastMonth 217 | 227 | 237 | 240 | 224 | 225 235 | 218 | 208 | 209 | 211 | 197 | 228
| m—p egistration ' 39 | 28 | 39 | 48 | 3% | 37 | 2 | 2 | 3 | 36 | 25 | 46 |
| m—jsposal | 29 | 18 | 3 | 64 | 35 | 27 | 3@ | 3@ | m | 3 | 3@ | 15 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT KOTA BHARU (CRIMINAL)
AS AT 31 DECEMBER 2018

2017 4 b 2 b 16
2018 96 70 6 9 29 210

TOTAL
All Pending Cases + 2 Pending Cases = Total Pending Cases (Jan 19)

Notes:
* There are no pending cases in the Previous Cases column, 2012 20135 2014, 2015 and 8016 for code 41, 41(A), 45 45(A), 43, 44,
45, 46 and 47

» No pending cases for code 41{A) 43 44 46 and 47 in 2017
» There are 2 pending cases for code 41(A) and 43 t1n 2018,
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THE SESSIONS COURT IN PENINSULAR MALAYSIA

SESSIONS COURT-CIVIL

58). The Sessions Court has managed to dispose of
43,054 cases throughout the vear 2018,

The tracking chart below shows the remstration and
disposal of cases in the Sessions Court in Peninsular

Malageis for theyeur 2018: Hondhe peng frem Ag at 31 December 2018, the total number of avil cases

pending in Sessions Court in Peninsular Malaysia 18
12,275 cases as reflected in the pending cases below,

January to December 2018, the total number of civil
cases registered was 43,598 (excluding cases for Code

TRACKING CHART
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CIVIL)
JANUARY-DECEMBER 2018
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a | 1an-18 | Feh-18 | Mar-18| Apr-18 |May-18 | June-18 | July-18 | Aug-18 |Sept-18| Oct-18 |Nov-18 | Dec-18 | Jan-19
g alance Last Month | 11731 | 11131 | 10641 | 11016 | 10976 | 10875 | 11352 | 11552 | 11514 | 11361 | 11609 | 11738 | 12275
3514 | 2774 | 3853 | 3612 | 3375 | 3649 | 4045 | 3799 | 3266 | 4023 | 4009 | 3679 | "
| m14 | 3264 | 3478 | 3652 | 3476 | 3172 | 3845 | 3837 | 3419 | 3685 | 3070 | 3142 |

|m—_ e gistration

|_Di5pusa|

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CIVIL)
AS AT 31 DECEMBER 2018

464

4,665

6,782

51
2016 1 17 13 31
2017 6 265 211 27 509
2018 457 4,373 6,558 66 342 208 12,094

Total Pending Cases + 10 Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

* There are no pending cases th 2013 for code 51, 52, 53 &4, 55, %56, 57, 68 and 59,

» There are 9 pending cases for code 52 in the Previous Cases column, 2012, 2014, 2015 and 1 pending case for code 59 in 2018,
* No pending cases for code 54, 88 and 59 1n 2016 and 2017,

» I1n 2018, there are no pending cases for code 59,
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SESSIONS COURT - CRIMINAL

Code 64 and €5) and 48,665 criminal casss were
disposed of. leaving a balance of 7.321 cases pending,

For Criminal Cases 1n the vear 2018, a total of 48,413
criminal cases were reglstered (excluding cases for

TRACKING CHART
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CRIMINAL)
JANUARY-DECEMBER 2018

9000
8000
7000
6000
5000 -
4000 -
3000 -
2000
1000

No. of Cases

il Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | July-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19.
| ance LastMonth | 7573 | 7607 | 8007 | 7961 | 7850 | 7690 | 7772 | 7710 | 7684 | 7083 | 7005 | 6846 | 7321
mm—( egistration | 4442 | @310 | 4635 | 4117 | 2381 | 2523 | 4113 | 4313 | 3677 | 4777 | 4368 | 4757 |

| pisposal | 4%08 | 3820 | 4771 | 228 | 2541 | 2441 | a175 | 4339 | 4278 | a8ss | as7 | 4282 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CRIMINAL)
AS AT 31 DECEMBER 2018

PREVIOUS YEAR 18 | | - 18
2012 6 6
2013 10 10
2014 4 4
2015 83 83
2016 45 33 2 1 81
2017 70 572 18 11 12 683
2018 178 5,127 1,155 190 366 7,016

5853

1,175

Total Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previous Cases column, 2012, 2013, 2014 and 2015 for code 61, 62, 63, *64 and =65,
» No pending cases for code #6585 in 2016 aswell
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MAGISTRATES COURT IN PENINSULAR MATLAYSIA

MAGISTRATES COURT - CIVIL

The tracking chart below shows the remetration and  78). The Magietrates Court has managed to dispose of
disposal of casesin the Magistrates Courtin Peninsular 227,636 cases throughout the year 2018,

Malayma for kheyedt 2018, For e sened fxom Lz at 31 Decanber 2018, the total number of civil cases

January to December 2018 the total number of c1vil R TR M Erass Cat s AR T Ml st

cases registered was 216,851 (excludingcases for Code s OB BT 5s neFscted iithe pending cases Below:

TRACKING CHART
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CIVIL)
JANUARY-DECEMBER 2018
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0 | Jan18 | Feb-18 | Mar-18 | Apr-18 | May-18 Jume-18 | July-18 | Aug-18 |Sept-18| Dct-18 | Nov-18 | Dec18 | Jan-19
| glance LastMonth | 37256 | 34387 | 32508 | 33875 | 32902 | 28348 | 28817 | 28911 | 27534 | 26411 | 28646 | 27297 | 26571
m— R e gistration | 21192 | 18201 | 22482 | 20468 | 15900 | 16486 | 18681 | 16828 | 14800 | 19784 | 16363 | 15476 | [
| m— ) s pos al | 20061 | 20270 | 21115 | 21441 | 20454 | 16017 | 18587 | 18205 | 15923 | 17549 | 17712 | 16202 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CIVIL)
AS AT 31 DECEMBER 2018

2016 9 5 1 ' | 8
2017 34 20 1 67
2018 2.104 14,250 9,989 594 3,687 260 30,184

TOTAL 2,106 14.289 9,319 59: 3,691 g 30,259
Total Pending Cases + 3 Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previous Cases column. 2012, 2013 and 2014 for code 71. 72, 73, 74, *76, T7. 78 and 79,
» Forcode 72 there 1s I pending case in 2015 and 2 pending cases Jor code 78 in 2018,

» No pending cases for code 74, *76, 77, T8 and 79 in 2016,

* Forcode 71, 74, 77, T8 and T& there are no pending cases tn 201 7 as well,

» In 2018 there are no pending cases for code 78 and 79,
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MAGISTRATES COURT - CRIMINAL

For Criminal Cases in the year 2018 atotal of 191,666 Code 88, 87, 88 and 83) and 190,082 cases were
criminal cases were registered (excluding cases for  disposed of leaving abalance of 25,801 cases pending.

TRACKING CHART
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CRIMINAL)
JANUARY-DECEMBER 2018

30000
25000
ﬁ 20000
(=)
L 15000
2
10000
5000
’ | Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 | June-18 | July-18 | Aug-18 | Sept-18 | Oct18 | Nov-18 | Dec-18 | Jan-19
|m=palance last Month | 24217 | 24085 | 24299 | 23777 | 24472 | 23649 | 23454 | 23333 | 24826 | 25524 | 25076 | 25460 | 25801
| s— egistration | 16936 | 14294 | 16372 | 16646 | 12977 | 12133 | 16732 | 17032 | 15803 | 18638 | 17544 | 16559 |
| s 50 5 | 17068 | 14080 | 16894 | 15951 | 13800 | 12328 | 16853 | 15539 | 15105 | 19086 | 17160 | 16218 |

Balance Last Month (Jan 18) + Total Registration - Total Disposal =Pending Cases (Jan 19)

PENDING CASES
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CRIMINAL)
AS AT 31 DECEMBER 2018

2014 1 1
2015 1 d 2
2016 2 17 19
2017 7 275 309 4 14 4 120 3 736
2018 1,010 443 22,684 873 262 202,853 | 28,637 322 346,884

TOTAL 1,017 T20 22,911 BTT 276 202,857 28,659 326 347,642

Total Pending Cases — Excluding Code (*) = Pending Cases (Jan 18)

Notes:

» There are no pending cases in the Previous Cases column. 8012 and 2013 for code 81. 82, 83. B4, 85, %86, *87, #88 and #89.
» In 2014, there are no pending cases for code 81, 82, 83, 84, 85 #86, #88 and %89,

» No pending cases for code 81, 84. 85 #88 and *89 in 2015 and 20146,

» In 2018, there are no pending cases for code 88,
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13. SABAH

13.1 IN THE HIGH COURT AT SABAH - CIVIL

The tracking chart below shows the registration and
disposal of cases 1n the High Court at Sabah for the
vear 2018 For the pericd from January to December

2018, the total number of civil cases registered was
3.195 (excluding cases for Code 29 31 and 32). The
High Court has managed to dispose of 2,895 cases
throughout the year 2018,

As at 31 December 2018, the total number of civil
cages pending 1n the High Cowrt at Sabah 1= 3,633 as

reflected 1n the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT SABAH (CIVIL)
JANUARY-DECEMBER 2018

4,000
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3,000

2,500

Mo, of Cases

2,000

1,500

1,000

500

fan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 June-18 | July-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19

|m=——palance LastMonth | 3333 | 3,288 | 3283 | 3172 | 3,235 3295 | 3198 | 37234 | 3314 | 3318 | 3,474 | 3,479 | 3633

I—Registratinn

242 | 164 | 797 | 304 | 167 | 2117 | 28 | 229 | 139 | 286 | 182 | 240 |

|—Dlspmal

"|2B'.’|159i9l18|141|10?|314|132|]59]135]13{l|1??|Eﬁl

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SABAH (CIVIL)
AS AT 31 DECEMBER 2018

12| 13 (o[22 a4 *® 5 |
2015 201 9 1 211
2016 146 1 27 1 1 176
2017 1 3 | 1,276 | 2 61 7 b 343 2 1,699
2018 6 41 | 1,369 | 23 | 145 | 123 | 60 | 1,109 | 14 | 20 | 84 | 16 3,019

2,991 242 132

66 1,452 14

Total Pending Cases — 23 Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases tn 2013 forcoda 11, 18, 18 14, 15. 16. 17, 18. 21, 28 23 B4. 85 26, 27, 28 #29, %31, %32, 33 34, 36,

37, 38, 89 and 40.

» There are 23 pending cases forcode 15, 16, 22, 23, 24, 25, 27, 28 37 and 38 inthe Previous Cases column, 2012, 2014 2016, 2017

and 2018,

* No pending cases for code 14, 17, 18 26, 36 37 39 and 40 in 8018,
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13.2 IN THE HIGH COURT AT SABAH - CRIMINAL

For Criminal Cases in the vear 2018, a total numberof  registered and 272 cases were disposed of, leaving a

criminal cases including appeals and trials were 317  balance of 257 cases pending,

TRACKING CHART
IN THE HIGH COURT AT SABAH (CRIMINAL)
JANUARY-DECEMBER 2018

300
N W_
¢ 200 [
3
e
5 150
2
100
50 4>— —
i lan-18 | Feb-18 |Mar-18 | Apr-18 | May-18 . June-18 | July-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19

| s farice Last Month |_ 2 | Hﬁm!" 250 | w2 | s 258 | 260 | _1aii3m! Y _1_"l'_i;u_ui'mi::;"l 1% | 257
| —R e gistration | 'ss [ ;1 | a7 | 32 | 2 [ 2a [ 0] 12| 7 | 2a | 2a [ 10| |
L !—I}isposal |_31 | 3?_|_45 | 26 | 12_! 22 l_ 22 | 19_| 8 _| 17 | 19 _| 14 | |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SABAH (CRIMINAL)
AS AT 31 DECEMBER 2018

2016 1 1 3 b
2017 35 23 4 1 19 82
2018 79 56 4 16 162

All Pending Cases + 8 Pending Cases = Total Pending Cases (Jan 18)

Notes:

» There are no pending cases in the Previous Cases column, 2013, 2014 ond 2015 for code 41, 41{A), 42, 45(A), 43. 44. 45, 46 and
47,

» There are & pending cases for code 41(A), 45 and 46 in 2012, 2017 and 2018,

» No pending cases for code 41, 41{A) 42(A). 43, 46 and 47 tn 2016,

* In 2017 and 2018 there areno pending cases for code 41(A) 43 46 and 47,
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14, SARAWAK

14.1 IN THE HIGH COURT AT SARAWAK - CIVIL

The tracking chart below shows the regstration and  High Court has managed to dispose of 3,090 cases
disposal of cases in the High Court at Sarawak for the  throughout the year 2018,

yean 15, Fenkhe geran foinmntai i Deserheg Lz at 31 December 2018, the total number of civil

2018, the total number of civil cases registered was cases pending in the High Court at Sarawak is 683 as
3.061 (excluding casss for Code 29, 21 and 32). The reflected in the pending.cases below,

TRACKING CHART
IN THE HIGH COURT AT SARAWAK (CIVIL)
JANUARY-DECEMBER 2018

800
700 e = = = = =
600
500

400

No. of Cases

300 [—

200

100 |

| Jan-18 | Feb-18 | Mar-18 | Apr-18 | May-18 |1une-18 | July-18 | Aug-18 | Sept-18 | Oct-18 | Nov-18 | Dec-18 | Jan-19
mmpalancelastMonth| 712 | 744 | 741 | 688 | 734 | 712 | 698 | 709 | 715 | 700 | 719 | 728 | 683
é—ﬁegisuaﬁor\ | 203 | 20 | 268 | 280 | 233 | 200 | 101 | 233 | 217 | 306 | 282 | 210 | ]
| e isposal | 261 | 232 | 321 | 243 | 255 | 214 | 200 | 227 | 232 | 287 | 23 | 255 |

Balance Last Month (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SARAWAK (CIVIL)
AS AT 31 DECEMBER 2018

2014 1 5 6 13

2015 3 6 1 1 13

2016 7 1 ]

2017 1 1 7 22 1 4 8 5 49

2018 6 31 12 6 22 68 6 170 | 31 | 613 | 230 1,195
7

TOTAL
Total Pending Cases + 29 Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases th the Previous Cases column forcode 11, 12 13.14.15.16. 26. 27, B8, 29, %3], %39, 38. 34. 36, 37, 38.

39 and 40,
* In 2012 and 2013, there are 15 pending cases for code 22 and 24, Meanwhile, in 2018 there are 14 pending cases for code 14 18,

27, 84, 37 and 38.
» No pending cases for exclude code (%31 and #38)
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14.2 IN THE HIGH COURT AT SARAWAK - CRIMINAL

For Criminal Cases in the yvear 2018, a total number of  and 600 cases were disposed of, leaving a balance of
503 cases including appeals and trials were registered 158 cases pending,

TRACKING CHART
IN THE HIGH COURT AT SARAWAK (CRIMINAL)
JANUARY-DECEMBER 2018

300
250
3
o 200
S
s
(<] 150
=
100
50
i | Jan-18 | Feb-18 |Mar-18 | Apr-18 | May-18 | June-18 | July-18 | Aug18 | Sept-18 | Oct-18 | Nov-18 | Dec18 | Jan-19
§—salance1astMonthl 255 | 250 | 227 | 199 | 198 | 181 | 177 | 172 | 216 | 171 | 168 | 182 | 158
E—Reglmamn 179!33!3&!43!39!31!33!39|13!1?|43|11!
| Disposal !34!55!54!44!55!35!33!45!?3!30!3!45! |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Caases (Jan 19)

PENDING CASES
IN THE HIGH COURT AT SARAWAK (CRIMINAL)
AS AT 31 DECEMBER 2018

2017
2018 29 50 43 122

All Pending Cases + 18 Pending Cases = Tolal Pending Cases (Jfan 19)

Notes:

» There are no pending cases in the Prevtous Cdses column. 2018, 2013, 2014 and 2015 for code 41, 41(A). 42. 45(A). 43. 44 45. 46
and 47,

» There are 10 pending cases for code 41(A), 42(A), 43, 44 and 45 1n 2016 and 2018

» No pending cases for code 46 and 47 in 2017 and 2018,
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THE SESSIONS COURT IN SABAH AND SARAWAK
SESSIONS COURT- CIVIL

The tracking chart below shows the registration and  Sessions Court has managed to dispose of 4,099 cages
disposal of cases in the Sessions Court in Sabah and  throughout the year 2018.

Barawak for'the year 2018, For the period from January Asat 31 December 2018, the total number of civil cases

to December 2018, the total number of civil cases pending in Sessions Court in Sabah and Sarawak is

registered was 4,075 (excluding cases for Code 56), The 1,470 cases as reflected 1n the pending casss below,

TRACKING CHART
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CIVIL)
JANUARY-DECEMBER 2018
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' Jan-18 | Feb-18 | Mar-18| Apr-18 May-18 | lune-18 July-18 | Aug-18 Sept-18| Oct-18 | Nov-18| Dec-18 | Jan-19

== alance LaslMunﬂ1| 1994 | 1441 | 1443 | 1395 | 1421 | 1349 | 1247 | 1291 | 1363 | 1380 | 1428 | 1474 | 1470

\ 128 |_ 299 |_ifi_1 | 355 \ 365 | 242 \ 390 | 365 \ 300 \ 395 \ 415 | 280 _|”
381 | 297 | 389 | 329 | 437 | 344 | 346 | 293 | 283 | 347 | 369 | 284 |

=R egistration

[===pcposal

Balance Last Month (Jan 18) + Tatal Registration - Tatal Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CIVIL)
AS AT 31 DECEMBER 2018

2016 5 8 9 15
2017 1 60 72 2 135
2018 134 646 532 39 1.358

612

Total Pending Cases + § Pending Cases — Excluding Code (%) = Pending Cases (Jan 19)

Notes:

» There are no pending cases in the Previows Cases column. 2012 and 2013 forcode 51, 53 54. 55 %56, 87, 58 and 59
» Forcode 58 there are § pending cases in 201 4 and 2015,

» In2016 and 2017, there are no pending cases for code 54, 57, 55. 57, 58 and 59,

» No pending cases for code 65. 87, 58 and 59 1in 2018,

244



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

SESSIONS COURT - CRIMINAL

For Crimunal Cases 1n the vear 2018, a total of 9.311 Code 64 and 66) and 9,452 crimminal cases were disposed
criminal cases were reglstered (excluding cases for  of leaving a balance of 1,040 cases pending.

TRACKING CHART
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CRIMINAL)
JANUARY-DECEMBER 2018

No. of Cases

® Jan18 | Feb18 | Mar18 | Apr-18 | Moy-18 | June18| July-18 | Aug18 | Sept18| Oct18 | Nov1s | Decds | Jan19
| olancelastMonth | 1181 | 1274 | 1230 | 1178 | 1170 | 1138 | 1126 | 950 | 1028 | 1168 | 1049 | 903 | 1040
e gis tration | 79 | 1067 | 1030 | 737 | 527 | 613 | 72 | 883 | 679 | Bl6 | 602 | 836 |

| 699 | 1111 | 1082 | 745 | 5% | 625 | 89 | sm | s | o35 | 748 | 699 |

E—L'Hspasa{

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CRIMINAL)
AS AT 31 DECEMBER 2018

PREVIOUS CASES | 1 ‘ 1
2016 5 12 1 1 19
2017 83 97 2 1 2 188
2018 80 684 76 30 437 1,307

TOTAL b 4 1.516

Total Pending Cases - Excluding Code (%) = Pending Cases (Jan 19)

Notes:

+ No pending cases in the Preutous Cases column for code 61, 62, 63 and %64,
» There are no pending cases tn 2012, 2013, 2014 and 2015 for code 61, 62, 63, %64 and 65,
» In 2016, there are no pending cases for code %65,
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MAGISTRATES COURT IN SABAH AND SARAWAK

MAGISTRATES COURT - CIVIL
T78), The Magistrates Court has managed to digpose of

The tracking chart below shows the registration and 27,863 cases throughout the year 2018,

disposal of cases in the Magistrates Court in Sabah
and Sarawak for the year 2018, For the period from  Asat 31 December 2018, the total number of civil cases

January to December 2018 the total number of civil  Pendingin the Magistrates Court in Sabah and Sarawak
cases registered was 24,764 (excluding cases for Code 18 4,823 as reflected 1n the pending cases below.

TRACKING CHART
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CIVIL)
JANUARY-DECEMBER 2018
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9 | Jan-18 | Feb-18 | Mar-18 | Apr-18 |Ma1,f 18 | June-18| July-18 | Aug18 |Sept-18| Oct-18 | Nov-18 Dec-18 | Jan-19
|—BalancelastMnm:h| 7912 | 7194 | 6577 | 6704 | 7028 | 6363 | 6111 | 6006 | 5461 | 5161 | 5228 | 4903 | 4823
I_Registratiun | 2512 | 1765 | 2723 | 2435 | 1700 | 1782 | 2268 | 2017 | 1809 | 2393 | 1767 | 1593 |
| m——isposal 3240 | 2382 | 2596 | 2111 | 2365 | 2034 | 2373 | 2562 | 2100 | 2326 | 2002 | 1673 |

Balance Last Manth (Jan 18} + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CIVIL)
AS AT 31 DECEMBER 2018

2016 T 1 5 6
2017 2 16 18 5 66 107
2018 823 | 2079 | 170 | 116 | 652 41 7 | 1479 5.367

2,096 183 116
Total Pending Cases — Excluding Code (%} = Pending Cases (Jan 19)

Notes:

» There are no pending cases tn the Previots Cases column. 2012 2013, 2014 and 2015 for code 71, T2 73, 74 #76, 77 T8 and 79,
» There are no pending cases for code 71, 74, #76, 77, 78 and 79 in 2016.
» In 2017, there are no pending cases for code 74, 77 and 78
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MAGISTRATES COURT - CRIMINAL

For Criminal Cages in the vear 2018, a total of 29,090 Code 86. 87, 88 and 89) and 28,022 cases were disposed
criminal cases were registered (excluding cases for  of leaving a balance of 5,143 cases pending,

TRACKING CHART
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CRIMINAL)
JANUARY-DECEMBER 2018
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|Jan ]B|FEhJE Mar- 33|A|Jr 13|Ma\r 18 June _’lE|Juhj 18| Aug 18| 5E|]'|:13 DctlE Nov- JEIDEC ]B|Jan 19
—BalnnceLaslMunm| 4075 | 3806 | 3926 | 4122 | 4400 | 4030 | 3641 | 3804 | 3917 | 4192 | 4390 | 4712 | 5143
;—chjstmﬁun | 2285 | 2360 | 2327 | 2489 | 2033 | 1752 | 2570 | 2562 | 2459 | 2904 | 2798 | 2551 |
| m—D)isposal | 2554 | 2240 | 2131 | 2211 | 2403 | 2141 | 2407 | 2449 | 2184 | 2706 | | 2476 | 2120 |

Balance Last Month (Jan 18) + Total Registration - Total Disposal = Pending Cases (Jan 19)

PENDING CASES

IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CRIMINAL)
AS AT 31 DECEMBER 2018

PREVIOUS CASES 1 1
2015 2 2
2016 5] 1 1
2017 14 42 4 5 2 67
2018 55 66 | 4,778 | 174 5 6,948 | 5,705 436 18,167

TOTAL ; 4,825 78 6.953 5,710 437 18,244

Total Pending Cases — Excluding Code (%} = Pending Cases (Jan 19)

Notes:

» There are no pending cases tnh 2018, 2015 and 2014 for code 81 82 85,84 85,786,787, #88 and #49,
» Inthe Previous Cases column. there are no pending cases for code 81, 88 83 84 85 86, *87. *88 and %89
» In 2016 and 2017 there no pending cases for code 81 and 85 and in 2018 there are no pending cases for code 588,
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