YEARBOOK 2017




THE MALAYSIAN JUDICIARY
YEARBOOK 2017



Cover Sketch
“Clock Tower at the Old Court House”
By Justice Abdul Rahman Sebli



THE MALAYSIAN JUDICIARY
YEARBOOK 2017



THE MALAYSIAN JUDICIARY
YEARBOOK 2017

Contents

FOREWORD

PREFACE

CHAPTER 1: THE OPENING OF THE LEGAL YEAR 2017

1. The Opening of the Legal Year ; Its Crigin
1. Perunsular Malayvsia
1. Sabah and Sarawak

CHAPTER 2: THE FEDERAL COURT

1. Statement by the Chief Justice of Malavsia
1. Judges of the Federal Court
11, Performance

CHAPTER 3: THE COURT OF APPEAL
1. Statemsnt by the President of the Cowrt of Appeal

1. Judges of the Court of Appeal
11, Performance

CHAPTER 4: THE HIGH COURTS
The High Court in Malaya

1. Staternent by the Chief Judge of Malayva
1. Judges and Judicial Commissioners of the High Court
11, Perfommance (See Appendix A at page 217)

The High Court in Sabah and Sarawals

1. Statement by the Chief Judge of Sabah and Sarawak
1. Judges and Judicial Commissioners of the High Court
11, Performance (See Appendix B at page 255)

The Office of the Chief Registrar
The Launching of the Special Court for Sexual Offences Against Children

CHAPTER 5: JUDGES

ks

Judges Elevations and Appointments

1. The Highest Court of the Land Within Selected Jurisdictions: A Brief Comparison with
Emphasis on Matters of Appointment of Judges

11, The 51°° Annual Meeting of the Council of Judges

1v, Book Launch of "Justice Above All: Selected Judgments of Tun Amfin Zakaria with

Commentariss”

Retired Judges

vi. Judges in Eemembrance

<

vil

xi

Co Gy b3

15
18
17
23
25
26
27

39

41

47

—

43
52



THE MALAYSIAN JUDICIARY

YEARBOOK 2017

CHAPTER 6: JUDICTAL TRAINING 93
1. Judicial Academy o4
By Justice Azahar Mohamed
1. Courses Organised by the Judicial Academy 1n 2017 o5
11, The B5% Anriversary of the Constitutional Court of the Republic of Turkey, Ankara, 108
Turkew
1v, Board of Mambers Meeting of the Asscciation of Asian Congtitutional Courts and 108
Equrvalent Institutions and International Symposium- Constitutional Courts as The
Guardians of Ideclogy and Democracy in a Pluralistic Scoiety, Solo, Central Java,
Indonesia
v, The 1" Internabonal Symposium of the AACC Secretariat for Research and 109
Development — Constitutionalism in Asia: Past Present, Future in Seoul. Eepublic of
Korea
w1 @atar Law Forurm: Global Commitment to the Rule of Law in Doha, Qatar 110
CHAPTER 7: HUMAN RIGHTS 113
1. The Rights of the Accused Person 115
1. Animal Cruelty and Wildlife Protection 27
by Justice Abdul Rahman Sebh
CHAPTER 8: SPECIAL FEATURES 135
1. Former Lord Presidents/Chief Justices of Malaveia (1963 —Freszent) 136
1. Malaysia's Third Lord President from 1968 to 197 143
(Tun Azmu Mohamed)
11, A Judge's Musings | Of Courtrooms and Crocodiles 163
v, Remembering the late Tan Sr1 Date' Dr. Eusoffe Abdoclecader 158
CHAPTER 9: JUDICIAL INSIGHTS 165
1. Divorce and Justice in the Family Cowrt | A Mere Hyperbole? 168
By Justice Yeoh Wee B1am
1. The Interpretation of Laws | Whose Golden Rule? 170
By Justice INor Bee Anmffin
11, A Country for Me 180
By Justice Supang Lian
1v, The Construction Court | The Vitality of Adjudication and Arbitration 184
By Justice Les Swee Seng
v, Assignments of Eegistered Trade Marks 189
By Judicial Canmissicner Wong Kian Eheong
CHAPTER 10: CASES OF INTEREST 197
i Civil 180
1. Crmunal 2048
APPENDIX A 217
APPENDIX B 265
THE EDITORIAL COMMITTEE 274






THE MALAYSIAN JUDICIARY
YEARBOOK 2017

Foreword
by The Right Honourable Tun Raus Sharif

t 18 an honour and a prvilege for me to
welcome the Malaysian Judiciary Yearbook
2017, The publication of a comprehensive
record of the gignificant events and
performance of the courts for the vear and a
compilation of valuakle insights from past and
present members of the bench, 1s much anticipated
annually. For the =sighth vear running, the able

Yearbook Comumittes has more than stepped up.

As I commence my tenure as the Chiel Justice, 1t
15 opportune at this juncture to reflect on how far
we have come since we started and how we can
chart our way forward, The judicial transformation
programme 1nitiated by Tun Zaki Azmi has, over
the past eight vears, delivered no less than stellar
results in terms of reducing the backlog of cases
despite the steady increase in the number of cases
registered, While we may locl back upon the fruits
of our labour with a measure of pride, we cannct
rest on our laurels, In the words of Sir Winston
Churchill: "TMew this 1= not the end. It 18 not even
the beginning of the end Butitis, perhaps. the end
of the beginning” The legacy of my predecessors
has laid a strong foundation for us to build upon,
and 1t 18 imperative that wes carry on their good
work on this relentless journey towards excellence,

Faced with new challenges in the ever-changing
legal landscape, our time-honoeoured institution must
adapt to meet the needs of the modern era, The
introduction of a special court for sexual offences
against children, the first of its kind in South East
Agia, 1s1n line with the ongoing practice to establish
specialised courts to tackle particularissues. Presided
over by an experienced Sessions Court Judge. the
new court offers a child-friendly witness rocm
and video-link faecilities for vulnerable witnesses,
A special operating procedure for cases relating to
sexual offences against children was formulated
in collaboration with varicus agencies. With thess
measures, 1t 1s hoped that the judiciary 1s better
placed to provide enhanced protection for child
victims of sexual offsnces,

Chief Justice of Malaysia

Technelogy 18 increasingly incerperated into the
judicial process, The e-Lelong svstem first launchead
in Kuantan, revelutionised the process for auctioning
real estate property, bringing higher transparvency
and greater ease of participation to bidders. The
e-COURTE svstermn, our digital court infrastructure,
also entered its second phass, The manual filing
gvetem 18 swiftly becoming a relic of the past,
and the fully integrated system 1s now available
in twenty court locations across the Peninsular,
The platform streamlines the case management
process and enables e-filing for both criminal and
civil cases. The links between the system and
external government agencies including the Royal
Malaysian Felice, the Insolvency Department, the
IMational Registration Department and the Land
office allows closer coordination between varicus
parties, The syvatem 18 zlsco avallable as a mobile
application - the hallmark of twenty-first century
technology - for sase of access at any time and place.

While judges preside over proceedings 1n courts
of law, we are not spared from constant scrutiny
in the court of public opinicn. All too aware of
the need for constant learming to maintain the
highest standards in dealing with increasingly
complex 1ssuss. the judiciary places significant
emphasis on the fraiming of judges, The Judicial
Academy, formed under the aegls of the Judicial
Appointments Comrmission. coamprises of a training
arm and a publication arm. The former organises
courses on a variety of topics and arranges
for the training of judges bv judges; the latter
publizhes the Journal of the Malaysian Judiciary,
designed to encourage judicial writing by judges,
practitioners. and acadermcs both local and foreign. Tt
also publishes the Judiciarys Annual Report which 1s
thie Yearbook. These initiatives have been remarkably
well-received,

On the international front, the Malaysian judiciary
was an active participant in a nuwmber of cross-border
organigations in 2017. On the Council of ASEAIT
Chief Justices. we were entrusted to spearhead
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two working groups to propose model rules and
best practices on the service of civil processes
within the region and on case management and
court technelogy, We were privileged to attend the
Judical Colloguium of the ASEAIT Intergovernmental
Commuission of Human Rights, and the World
Conference on Constitutional Justice, I am also
humbled to serve as the current President of the
Association of Asian Constitutional Courts and
Equvalent Institutions, Through our invelvement
in these events and institutions, the judiciary
has benefited from sharing ideas and exchanging
experiences with our counterparts.

2017 has been a busy and fruitful vear. Our
achievements would not have been possible without
the collective effort of Judges, afficers. and staff to
all of whom I express my heartfelt gratitude, My
appreciation also extends to the Attornev-General's
Chambers. the Bar. and all other stakeholders for
thelr cooperation and commitment 1in ensuring that
the cogs and wheels of our legal system continue
to function smoothly in these interesting times,

Special thanks to Justice Abdul Rahman Sebli,
Justice Yech Wee Siam. Justice INor Bee Ariffin,
Justice Lee Swee Seng, Justice Supang Lian and

Tun Raus Sharif
Chief Justice of Malaysia

Justice Wong Kian Kheong for kindly sharing
their thoughts in this sdition of the Yearbook.
Finally, I wish torecord my gratitude and heartisst
congratulations to the Yearbook Cormmmittes led by
Justice Zainun All, together with Justice Alizatul
Khair Osman Ehairuddin, Justice Tengku Maimun
Tuan Mat, Justice Mohd Zawawil Salleh, Justice
Abang Iskandar Abang Hashim, Justice Idrus Harun.
Justice INallimi Pathmanathan. Justice Ehodzarah
Bujang. Justice Azizah IMawawil. Justice Azizul
Azmi Adnan, Justice Faizah Jamaludin, M Mohd
Sabri Othman, Mdm Arleen REamly, Mdm Svahmn
Jeli Bohari, Mdm Sharifah IMNeorazlita Syed Salim
Idid, Mr Ho Kwong Chin, Mdm g Siew Wee. Mdm
IMNorkamilah Aziz, Wir Shazali Hidayat Shariff. Mo
Svahrul Sazly Md Sain, Mdm Chang Lisia, Ms
Hazmida Harris Lee, Mdm Sit1 IMNabilah Abd Rashid,
Wir Ahmad Afilg Hasan and Mg Low Wen Zhen for
undertaking this laborious task in the midst of thew
busy schedules: I am also grateful to Justice Abdul
Rahman Sebli for his artistic skills as potraved
on the cover of this publication. te our dedicated
photographers Mdm., Hamidah Abdul Eahman and
WIr Weng Soon Leong, artist Mr Muhammad ITur
Hazimi Khalil (Jimmy), and publisher Percetakan
INasional Malayvsia Berhad. for their efforts in
making this publication a success,
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Preface

Mo other event in recent times has been quite as
ubigquitous as the appointments of the top three
rankings in the Judiciary — that of the Chief
Justice, the President of the Court of Appeal and
the Chief Judge of Malaya., Thelr simultanesous
appointments, historic in itself, had the added
sparkle of all three Judges being alummn of the
countrve top university,

Thewr appointments, therefore, marked the beginming
of @ new and exciting chapter in our continuing
judicial narrative, In this, one 1z reminded of the
obeervation of Marcus Tullius Cicero (105-43 BC), one
of Rome's greatest lawvers and orators, who said that:-

‘Tothing contmbutes more to the delight of
the reader than the changes of times and the
vicissitudes of fortune.’

Cicerc should know a thing or two about 1t — sesing
as he was one of those whorevived the Eenaissance,
that our top three judges coming together now 1s a
promising beginning indeed, in that we may look
to having our own Renalssance,

We welcome their debut reports in this publication,
inasmuch as we are guided by their vision and
leadership. as they steer this Institution through
the rough winds and choppy waters 1t sometimes
find itself in

The mandate of these top judges need take
into account the massive changss and ceaseless
advancement of technology and sophisticated 1ssues
that arige every other minute, A tall crder indeed,
but one in which they have proven themselves to
be equal to the task,

This 15 especially true in the preservation of our
basic valuss — our commitment to upholding the
Fule of Law and ensuring that access to justics
remains constant and consistent: for surely thess
issues should never be edged out by less than
serious fundamentals,

There is truth then, in the saying of Jean-Baptiste
Alphonse Kary (1808-1890), that in termes of the
fundamental values. “the meore things change, the
more they remain the same.”

This resilience in the face of change i1s fittingly
represented by the cover, which 18 the result of

the artistic skills of Justice Abdul Eahman Ssbli.
Yes. surprise 1s still an important component in
the dong of the Yearbook! We in the Committee
are extremely blessed with the constant surprises
at the roster of talent in our midst. Thank wou.
Justice Abdul Rahman!

Another creative production by one of us 1s seen 1n
Justice Azizul Azmi Adnan's depiction of the sheer
majesty of court buildings as captured using the
infrafred spectrum. Asis cbvicus. our talents seem
to sprout at every turn. Thank vou Justice Azizul!

The sketch of this lconic national heritage by
Justice Abdul Eahman, which once housed the
superior courts of this country, overlooking
the equally famous Independence Square ("the
Padang’), 18 tumely, given that in the face of the
fluidity of structural and even substantial changes
elsewhere, some things like the Rule of Law and
this stoic heritage building, is a scher reminder
of the indestructibility of core waluss. which
this building represents, in all its magnificence.

As we pay homage to the gmants whose shoulders
we are privileged to stand upon, our series on
the life and times of former Lords President/
Chief Justices continues, with a feature on our
third Lord Fresident, Tun Azmi Mohamed, We
are grateful to our former Chief Justice, Tun
Zaki Tun Azmi, for kindly providing us with a
selection of choice photographs of the towering
personality that was his late father, Tun A=zma.

We also remember with respect, the late judge Tan
S Eusoffe Abdoclcader. whose brilliance mamfests
itself in hie sterling judgments, We are grateful
to the late Tan S1m Euscffe’'s familv and friends
who allowed us unlimited access to the collectible
assortment of photographs for this publication,

Our chapter on A Judge's Musings this time, 1s an
inspiring tale of one man, who, with characterizstic
insouciance, deflied all odds and came out triumphant.
It would be iumpossible to not be motivated by
the former Federal Court judge Tan Sr1 Sulong
Matjeraie's storyv., His 18 not the usual rustic
narrative, but one in which grit and gumption
won the day. I deo net suppese that manv of us
have been exposed to anvthing remotely cathartic.
Thank wou Tan Sri Sulong, for vour candid
interview,
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One of the defining features of the Yearbocok 1is
that it offers a glumpse into ths far reaches of
the judicizl mind — as captured in the chapter on
“Judicial Insights’ which records the judges views,
some visceral, others less so: they reflsct thes judges'
passion and intellectual acuity, These writings are
most times, tangential to their work as judges,

Justice Yech Wee S8iam's pithy account on divorce and
justice in the familyv court, with a detailed consideration
of the remesdies available under the Law Reform
(Marriage and Divorce) Act, 1876 1s a good vead,

Then we have Justice IMor Bee's thoughts on the
proper role of the court and the correct approach
to be adopted in statutory interpretations. This,
against our constitutional framework and the sver
pervading concept of the separation of powers.
makes compelling reading,

A captivating account of cases invelving stateless
children and the elusive justice faced by them in
their gquest for citizenship. was offered by Justice
Supang Lian,

In view of the growing body of case laws under the
relatively new Construction Industry Payment and
Adjudication Act, 2012, Justice Lee Swee Sengs
address on the disposal of cases in the Kuala
Lumpur Construction Court and hie discussion of
the issues covering adjudication and arbitration
are particularly relevant,

Finallyywe have Justice WongHian Kheong's scholarly
discourse on the conditions for the lawiul assignment
of registered trade marks. which contrmbutes to cur
understanding of the complex and technical sphers
of intellectual property.

As with previous vears, this publication continues
to gpeak about human rights issues. In this
publication the focus i1z on the rights accorded to
accused perscons. As 1s often the case, the rhetorics
of these rights often run from the sublime to the
absurd. Thus 1t 18 time that the canon of their
rights are properly set in place.

In this chapter, the Committes wanted to also fit
in the rights of animals — for thev too share our
ecosgvetermn, and thelr cognitive issues and welfars
are equally deserving of our consideration.

In this, Justice Abdul Rahman Sebli's uimpassioned
writing on animal cruelty and wildlife trade brings
into sharp focus the plight of these vulnerable
creatures and the critical importance of extending the
law's protection to species other than our own, On
another note, 1t would be rermmes if this Committes
were to overlook the immense contribution of the

other arm of the Judicial Academy i.e, the training
arm — which hag cleaved to ensure that every
deserving judge gets his share of on-the-job trainming
and exposure, There has been a recalibration of
priomties, with traiming and educational excellence
being treated with the same respect given to excellence
in research, The chapter on Judicial Training will
attest to this. As the post Rum had once professed:

"God's purpese for man 1g to acquire a seslng
eve and an understanding heart.”

After all has been said and done. 1t 15 a relief that
this publication 1s finally complete, I have said
this before but one which bears repeating — that
in view of our immesnss workload on the Bench, we
had to fit in our commitment to this publication,
very narrowly in between our scheduls. Ceorgs
Crwell best descrmbed producing a book such asg
this as being akin to coming out of a long bout of
gome painful 1llness, Although I will not describe
1t 1n such tortuous terms. the task of compiling
the articles and the laying out of photographs and
editing all of them had put us all in a spin!

Fortunately, the task was ightened with the unfailing
good cheer and dedication of each and every member
of the Committes, MMy thanks are owed to Justice
Alizatul Khair Osman Ehairuddin, Justice Tengku
Maimun Tuan Mat, Justice Mohd Zawawi Salleh,
Justice Abang Iskandar Abang Hashim, Justice
Idrus Harun, Justice INallini Pathmanathan, Justice
REhodzariah Bujang, Justice Azizah MNawaw, Justice
Azizul Azmi Adnan, Justice Faizah Jamaludin: as
well as officers Wi Eabri Othman. Mdm Arleen
Ramly, Mdm Syahirin Jeli Bohari, Mdm Sharifah
Iorazlita 8yved Salim Idid. Mr Ho Kwong Chin,
Mdm INg Siew Wee N Svahrul Sazly Md Sain,
Idm IMorkamilah A=xz, Mr Shazali Hidayat Shanmff,
Mdm Chang Lisia, Ms Hazmida Haoris Les, Ms
Siti INabilah Abd Rashid, Mr Ahmad Afig Hasan
and Ms Low Wen Zhen.

On behalf of the Committee I express my gratitude
to Mdm Hammdah Abdul Rahman and Mr Weng
Soon Leong for their stellar photography. to M
Muhammad INur Hazimi Ehalil (Jimmy) for his
consistently splendid portraits, and to Percetalkan
IMasional Malaysia Berhad for their superb work
once again. Finally, this publication would not
have been possible without the helpful hands of
my secretary Mdm Rohani Ismail. and my orderly
M Mohd INasir Hussin. Their assistance behind
the scenes 1s much appreciated,

Happv reading!

Justice Zainun Al
Editor
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THE OPENING OF THE LEGAL YEAR: ITS ORIGIN

The Opening of the Legal Year originated in the
United Eingdom from the Widdle Ages, It 1z held
every yvear in October where Judges march to mark
the commencement of the legal vear. It was never
really called the Cpening of the Legal Year; in fact,
until 1971 1t was actually called "the Opening of
the Assize” The purpose of the processsion 1s to
dignifyy the principles of access to justice and the
Fule of Law, The judges ask for renewsd guidance
from the Church, The dav beging with a march of
the Judges 1n their rocbes and wigs from Temple
Bar to Westiminster Abbey, Then. both the Lord
Chanecellor and the Lord Chief Justice read out verses
from the Bible to remind themselves and others of

God's order to do justice. This 1= then followed by
a sermon by the Archbishop, The Supreme Court
Judges wear leng black gold-embroidered robes
and do not don wigs: the High Court Judges wear
wigs, scarlet cloth robes, hood and mantle: whereas
District Judges wear black robes with lilac-casting.

Position in Malaysia

In Malaysia, the earliest record of an "Opening of
the assize’ was at the Ipoh Bupreme Court on 14
January 1958, It was witnessed by a large gathering
of guests from the Government, the Ear and the
publiz, It began with Iir Justice Good, the then
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‘puiens’ judge inspecting the Guard of Honour,
This was followed by a rather long gap, with the
next ceremony being held 1n 2001, It was held in
Kuala Lumpur and attended by members of the
legal fraternity, The ceremony was presided over
kv the then Chief Justice of the Federal Court,
Tun Dato’ Serm Mohamed Dzaiddin Hajl Abdullah,

ITot until 16" January 2010 did we have a permansnt
revival of the ceremony 1n Malaysia under the
tenure of Tun Zaki Azmi, the then Chisf Justics,
Since then, the Opening of the Legal Year has
become a landmark event in our Judiciary. The
annual event 1s a symbol of our commitment to
continue upholding the Rule of Law, and marks the
commencement of another vear in the administration
of Justice in this country.
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The ceremcny is held at convention centres to
cater for more people due to the lumnited space at
the Palace of Justice. The ceremony starts with
an indocr procession of the practising lawyvers,
officers from the Attorney Generals Chambers,
and finally members of the Judiciary, This 18 a
notable difference with the UK where the procession
12 held cutdoors, as the weather here doess not
permit such long distance walking, The Judges
wear long black robes with gold thread liming on
the lapel and sleeves and a songkok, the latter
being an adaptive head gear suited to our culture.
The cersmomal gowns worn bv the Chief Justice,
the President of the Court of Appeal and the Chief
Judges have gold rosettes embroidered on their
sleeves,
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The layout of the hall is akin to a court proceeding,
whereby there 1s a panel for the Chief Justice and
His Lordship's bench. and two podiumes on opposite
sides facing the panesl for the Honourable Attorney
General and the Bar Council President, Right below
the panel are seats for the Registrars, Speeches ars
delivered in the following crder: first, the President
of the Malavsian Bar, who also speaks on behalf
of the Advocates Association of Savawak and the
Sabah Law Association. followed by a reply bv the
Attorney General, and finally the Chief Justice, In
his speech, the Chief Justice addresses the concerns
of both parties and reviews the performance of
the courts in the past vear Many distinguished
guests from other countries are inwvited, including
the Chief Justice of Singapore, the President of the
Constitutional Court of Thailand. and members from
other Bar councils such as Germany and Australia,
Students from local universities are also invited,

The above 15 a description of the ceremony in West
Walaysia, The ceremony in East Malaysia 158 a

separate event and only for lawyvers registered with
the Bars in Sabah and Sarawak. Sabah held its

first Operning of the Legal Year in 2001, whereas
Sarawak started its tradition in 2005, Since 2010,
Sabah and Barawak now have a joint ceremony
and take turns hosting the Opening of the Legal
Year 1n East Malaysia,

Other Commonwealth Jurisdictions

In various Commeoenwealth countries such as Hong
Kong Australia and Singapore. the beginnming of the
legal vear 1s also marked by a ceremony, However,
a religious service 15 nobt necessanily part of such
CEISITIONY

Hong Kong

Before the handover of Hong Kong to China
in 1997, Hong Kong had two geparate Church
ceremonies 1n the morning, one in the Catholic
church and another in the Protestant Church. This
1g followed by a march to the Supreme Court and
an inspection of the Guard of Honcour, something
absent in the UK procession. However, at present,

Standing L-B: Justice Richard Malajum, Justice Raus Sharif, Chief Justice Arifin Zakara and Justice Zulkefh
Ahmad Malanudin at the Opening of the Legal Year 2017 at the Putrajaya International Convention Centre,



every vear in January, there is no lenger a church
ceremony and this event 1s now conducted entirely
in the common City Hall in the hope of gstting
the public's attention. Another major difference 1s
that the Chief Justice at the head of the procession
15 only dressed in a suit and an evervdayv black
robe without his wig, whereas other judges will
be donned in red, purple and gold trimimed robes
depending on seniemty, Like the UK, the name was
changsd from "Opening of the Assize” to Opening
of the Legal Year, initiated in 1980 by Sir Denys
Roherts, the Chief Justice at the time,

Australia

Australia conducts the opening of 1ts legal year on
a state-by-state basis. The ceremony 1s 1nspired
by the seeling of guidance from the church, as in
the UK, However, Australia's ceremony 18 mostly
influenced by Catholicism. Judges wear red vests
to signify the willingness to defend the truth
inspired by God. The Red Mass 15 held in Victora
and ITew South Wales, but in Tasmama, no Red

THE MALAYSIAN JUDICIARY
YEARBOOK 2017

MMags 1s held while the procession is in Church, A
major adaptation 1s that from 2015, in Victoria,
there 1s now a Multi-Faith Service in the morning
held separately from the REed Mass to celsbrate the
diversity of religion among practiticoners, Another
difference 1s that Australia holds their Operming of
the Legal Year in January or February, and not
in October like in the UK,

Singapore

Singapore's "Opening of the assizes” can be traced
baclt to the 19th centurwy under the management
of East India Company, There was howsver a
hiatus until 1923 when Sir Walter Shaw (CJ)
revived the ceremony by inspecting the Guard of
Honour outside the Supreme Court. 1526 cnwards
gaw & church ceremony in the morning prior
to the inspection of the Guard of Honour, but
this and the inspection of the Guard of Honour
ceased 1n the 1960s. Today, Singapore’s Cpening
of the Legal Year runs for one week in January
and 1g held annually at the Buprems Court,

Chief Justice Tun Arfin Zakara and Justice Azahar Mohamed at the Opening of the Legal Year 2017 at the
Putrajaya International Convention Centre,
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THE OPENING OF THE LEGAL YEAR 2017 -
PENINSULAR MALAYSIA

Since the revival of the Cpening of the Legal
Year in 2010, the event has alwavs 1nvolved
three parties. namely the judiciary, the Attornew
Zeneral's Chambers and the Malaysian Bar, as all
three are squal partners in thes adrmimistration of
justice, In addition, the proceedings have always
included a speech by the Chief Justice, as well
as speeches by the Honourable Attornev General
(or hiez representative), and the President of the
Malavsian Bar,

Epeaking to the audience and reporters during
the Ceremonial Opening of the Legal Year 2017
at the Putrajayva International Convention Centre,
our Chief Justice Tun Amfin Zakaria called on the
Government to increase the number of investigating
officers (I0s) and chemists, especially in Seslangor,
to expedite murder trials, The acute shortags. he
sald, would only delay the trial process because
the same I0s and chemists 1nvolved in cases
would have to attend the court procesdings as
well,

‘These 10s and chemists, who investigate cases
and analyse samples, will have to appear in three
courts 1n one day, This delavs the murder trial
process,” he said when asked to comment on wavs
to expedite cases.

Chief Justice Arifin Zakaria also called on the Bar
Counecil to address the acute shortage of criminal
lawyers. “The Bar Council needs to find ways to
increase the number of lawyers in criminal practice
to overcome the limited number,”

"We do understand that more and more lawvers
are choosing the civil world since (the field of)
criminal law 1s not lucrative.” he said,

In his speech. Tun Arifin said that allowing more
tasks to be done online — from the filing of criminal
matters and appeals to bidding on auctions —
would improve accessibility and better serve the
public,

“The E-bkidding system will make the process
more transparent and 1s expected to do away
with syndicates that sesks to interfere and lead
to artificial pricing.” he said,

The E-Cowrt svetem introduced in 2009 was omginally
available in selected courthouses 1n major cities like
Kuala Lumpur and Penang, However, the system

ig entering its second phase and will be available
throughout the pemnsula.

Chief Justice Arifin Zakaria said that there were also
plans to broaden the scope of the specialised Cyhber
Courts to hear civil suits. Set up on 1 September
2018, the Cyber Courts specifically handle cyber
crime cases 1ncluding bank fraud. online gambling
and pornography.

"2016 was indeed a very challenging vear for me
personally and the chambers generally ... but as
a wise man once sald., cne cannot control other
people but one can control thelr reactions to them,”

"This 1s exactly how the chambers endure the
challenges, Az seversly hit as we were, the AGC
remains unshaken throughout.” the Attcrney-General
Tan 811 Mohamed Apandil All said 1n a speech at
the ceremonial opening of the Legal Year 2017,
His speech was delivered bwv Sclicitor General II
Datin Paduka Zauyah Be T, Loth Khan,

The Attornev-General's Chambers (AGC) has endured
a spate of attacks and biased perceptions hurled
towards the department in the last 12 months,
said Attornev-General Tan Er1 Mcohamesd Apandi
Alr,

He s=ud questions were alsc raised on the commitment
of the AGC and 1tg ability to upheld fair and efficient
admimistration of justice 1in Malavsia,

However, strong teamwork within the AGC had
allowed 1t to get through the challenges with "poise
and composure’, he added.

The Attorney-General also called upon officers in the
chambers to take heed of the principles embadded
in the AGC's "Bertekad menegakkan keadilan’
(steadfast in uphclding justice) new slogan while
digcharging their duties,

He added that the slogan serves as a guidance for
the AGC to perform its responsibilities based on two
major principles: to do whatever it takes to uphold
justice and to uphald 1t without fear or favour,

“These two principles embedded in our new slogan
should serve as a guide to me as the AG of Malavsia
and to all my cclleague at the AGC in performing
our responsibilifies and discharging our duties as
government legal officers.” he said.
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Stating that the slogan should not be sxzclusively
for AGC officers, Mohamed Apandi said it should
also be practiced by all within the Malaysian legal
fraternity.

Malaysia Bar president Steven Thiru, who also spoke
at the conference, said that the legal profession
had numerous concerns in the coming vear. mainly
among them being technology's disruption to the
legal gervice,

He highlighted recent trends like Artificial Intelligence
and online services like self-lawvering, by way of
using contract templates instead of hiring a lawyer,

"These changes should be geen as the next notch of
progress, not the last riteg of the profession,” said
Thiru, calling on lawyers to leverage on technology
to deliver more effective services,

He said the Bar had submitted a proposal to the
Prime Ministers Office through the minister in
charge of law. Datul Seri Azalina Othman that
wag meant ag a road map of the legal profession.
This comes on the heels of Singapore's Chief Justice
Sundaresh Meznon endorsing a five-vear technology
blueprint for the courts. with plans to set up a
Judiciary IT Stesring committee to review, revise
and update the initiative.

Chief Justice Arifin Zakaria (middle), with Justice Raus Bharif (1eft) and Justice Zulkefli Ahmad Makinudin (aght)
at the Opening of the Legal Year 2017 at the Putrajaya International Convention Centre,

o '*-.U'
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THE OPENING OF THE LEGAL YEAR 2017 - SABAH
AND SARAWAK

Chief Justice Amfin Zakara (sitbing on a high back chair) delivering his speech at the Opening of the Legal Year 2017
at the Sandakan High Court

The auspicious event, the 2017 Opening of the Legal
Year S8abah and Barawak returned to where 1t was
revived back in 2007, On Friday, 6 January 2017,
the city of Bandakan, Sabah saw a vast gathering
of members of the Bench and the Bar as thew
marched on the streets, towards the Sandakan
Court Complex, Also present to join the procession
were Chief Justice of Malaysia, Chief Justice Arifin
Zakaria., Chief Judge of Malaya Justice Ahmad
Haji Maarop, the Attorney General of Malaysia,
Tan 811 Mohamed Apandi Hajr All, Federal Court
Judge, Justice Azahar Mohamed and Court of Appeal
Judge, Justice David Wong Dak Wah.

In his spesch, the Chief Judge of Sabah and Sarawalk
applauded the Eabah and Sarawalk judiciary officers
and personnel for their relentless efforts to ensure
the smoeoth running of judicial administration in
both states. The commitment and hard work wers
evident as the statistics showed that all courts in
Sabah and Sarawalk managed to dispose their cases
within the prescimbed timelines 1n 2018, The Chief
Judge hoped the good achievement will continue
in 2017, While His Lordship commended the Bar's
close cooperation in the disposing of cases 1n Sabah
and Barawak. the ChiefJudge also emphasized that
“the Rule of Law must not only be said, i1t must be
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Chief Justice Amfin Zakana and his wife, Toh Puan Robiah Abd Kadirin a parade to mark the beginning of the
Legal Year 2017 1n the city of Bandakan, Sabah

Judges' procession to mark the beginning of the Legal Year 2017
Justice Richard Malanjum (third left, front) is pictured in the gaid parade
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carried out and respected ag well. Justice is not the
domain of the rich and powerful”. The Chief Judge
volced his concern over the rise of unrepresented
litigants in both civil and criminal cases 1n Sabah
and Sarawak. His Lordship observed that the
hike was not dus to scarcity of lawvers, but was
caused by the exorbitant legal fees charged on the
clients, Some of the unrepresented litigants fought
an uphill battle on public interest matters such
as environmental issues and their mght to life or
livelihood, On that note, the Chief Judge expressed
his hopes that the legal practitioners in both states
put serious thoughts in taking in retainers of those
who deserve legal assistance though they were not
well to do clients. His Lordship then pointed out
that the invclvement of the Bar members in the
Yavasan Bantuan Guaman Eebangsaan Program
(YBGE) wall help to cater for thesesituations.

The Chief Judge in his speech promised to continues
serving justice to the rural psople through the mobile
court programme. The mobile court programme had

helped to reduce the number of paperless rural
people in Sabah, Following the success, Sarawalk
mobile courtroom was launched by the Chief Justice
of Malaysia, Chief Justice Arifin Zakaria, 1n Sungal
Asap and Bakun Dam in Sarawak in IMNovember
2018, he recalled,

In addition to the mobile court programmes. the Chief
Judge pledeged to plant one million trees in Sabah,
one of the environmental awarsness programine
in line with establishment of the Green Court in
Sabah and Sarawal, Tobegin with, the tree planting
activities will be participated by the Sabah Court
and Sabah Law Association (2LA) The Et. Hon,
Chief Justice and his wifs, each planted a tree at
the Sandakan Court compound after the opening
ceremony, to officiate the 1Million Trees Programme.
The Chief Judge welcomed the participation of other
government departments and non-governmental
organization to join the awareness programme and
suggested that other courts 1n Malavsia to 1nitiate
the same programme throughout 2017,
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THE FEDERAL COURT

The Federal Court, being the highest appellate court
in the country, 1 constantly busy, The enormous task
requirss a heavy sense of responsibility and maturty
to ensure that cases are consistently resclved in
accordance with the highest of standards and the
finest of traditions.

Leave applications, civil appeals and criomnal appeals
form the bulk of cases filed in the Federal Court, In
2017, a total of 1,143 cases were registered, This is a
decrease of 7% compared to 2018, which saw a total of
1.218 cases being registered. The number of disposed
casges In 2017 increased significantly from the previous
vear, with 1,335 cases succesefully heard and disposed
of leaving abalance of 961 cases pending at the Federal
Court, Thus, as at 31%* December 2017, 117% out of the
total number of cases registered at the Federal Cowrt
were guccessfully disposed,

In 2017, a number of 1mtiatives were carried out to
reduce the number of cases pending. The firstimtative
was to fix an adequate number of cases for hearng
daily. This was done by fizing the hearing date of a
case not more than thres months from the date of case
management. The regstry fizes the cause list with due
regard to the time likely to be taken over each case
and takes into consideration the riglk of cases being
postponed from time to Hme.

Proper welghtage 1s given to each case so as to ensure
that cases are not adjourned due to time constraints,

Tiune 18 the essence in reducing backlog and disposing
of new cases. In 2017, a time line for disposal was
introduced for each case in the Federal Court. Leave
apphications are to be heard within 1z (8) months from
the date of registration. whereas for civil and criminal
appeals, the time line 15 s1x (8) months from the filing
of the appeal record. Monthly reports are analyeed
g0 ag to monitor the caseloads and disposition rates
in order to enhance efficiency and dispense justice
expeditiously.

Ancther 1mifiative concerns the efiing system,
Previously, the e-filing system 1n the Federal Court
could only be utilised for leave applications, From May
2017, the avallability of the e-filing system expanded
to include civil appeals and criminal appeals.

To further optimise judicial time, the Federal Court
started to have two Federal Court panels sitting in a
day, one to hear leave applications and the other will
hear civil and criminal appeals,

For 2018, having been invelved 1n the reform
programmeright from the start, Tamastrongproponent
for the certaanty of trial dates, It means, once a case
18 fixed for hearing, there should be no postponement.
Thisis what we want to achieve 1n 2018, Thisis where
case management 1s important. One very lmportant
aspect of case management 1s that a date for hearng
gshould be fized at an early stage in the proceedings
and that there should be a realistic estimate of
duration of the heaning date. Adjournments should
only be grantsd in extraordinary circumstances, The
governmng principle in enswing certainty of hearing
dates 18, 1t iz for the Court, and not the partiss to
manage the hearing date of a particular case. The rule
1g, there shall be no postponement, except in the event
of death or near death,

To the Judges. judicial officers and staff of the Federal
Court. I would like to take this opportunity to record my
sincere apprecation for thewr continuous commitment
and hard work throughout the past vear Further, this
sterling performance could notbe achieved without the
cooperation from the Attorney General s Chambers as
well ag members of the Bar,

COn a different note, the wear 2017 witnessed the
retirement of Tun Arifin Zakaria, the 13 ChiefJustice
of Malaysia. Tun Arifin sat on the Bench for over 25
vears, OUn behalf of the Judgss. officers and staff I
extend owr profound gratitude to Tun Anfin Zakana
for his immeasurable and invaluabkle contribution to
the Judiciary, We wish him, good health and a blissful
retivement. Justice Surivadi Halim Cmar also retired
from the Federal Court benchin 2017, Onbehslf of my
colleagues in the Federal Court, I would like to record
our sincere appreciation to Justice Suriyadi for his
unmense contribution to the Judiciary. I wish hin a
happy and prosperous retirement.

Besides my appointment as the Chief Justice, I would
also welcome the newly appointed President of the
Court of Appeal. Justice Zulkefh Ahmad Makinudin

and the newlyv appointed Chief Judge of Malaya.
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Justice Ahmad Maarep, Both bring an impressive
breadth and depth of knowledge and skill to ther
new roles, hawing served as seror judges, Both have
supported me in the discharge of my duties and I lock
forward to continuing to work closely with them and
also Justice Richard Malanmjum, the Chief Judge of
Babah and Sarawal:, 1n the coming vears.

The vear 2017 also witnessed the elevation of Justice
Prasad Sandascham Abraham and Justice Alizatul
Khair Osman Fhairuddin to the Federal Court, T would
like to congratulate them and lock forward to working
with both of them I am confident that their years of
experiencein the courts below will be invaluable to the
Federal Court,

For the year 2018, 1t 18 my hope that the Federal
Court Judgss, officers and staff will continuocusly
strive to 1mprove ther performance and instll public
confidence 1n the Judiciary, With their dedication and
hard work. the Judiciary will surelv make 1ts mark in
history and rise to greater heights.

Justice Raus Sharif
Chief Justice of Malaysia

JUDGES OF THE FEDERAL, COURT

1

2

Justice Survadi Halim Cmar
Justice Hasan Lah

Justice Zainun All

Justice Abu Samah INordin
Justice Ramly Al

Justice Azahar Mohamed
Justice Zahavah Ibrahim
Justice Balia Yusof Wah

Justice Amah All

. Justice Jeffreyv Tan Kok Wha

. Justice Prasad Sandosham Akraham

Justice Alizatul Khair Ceman Hhairuddin
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PERFORMANCE OF THE FEDERAL COURT IN THE
YEAR 2017

The Federal Court's schedules and fimng of cases in
2017 remained as busy as 1t was in the preceding
vear. There are three main categories of cases in
the Federal Court, namely civil appeals, criminal
appeals and leave applications for civil appeals,
Other matters include civil and eriminal references,
criminal applications and cases where the Federal
Clourt exercises 1ts criginal jurisdiction pursuant to
Article 128(1) of the Federal Constitution,

The number of cases rTeglstered in the Federal
Court has been steadily increasing in the past few
vears given the high dispcsal rate of cases at the
High Court and the Court of Appeal From 460
pending cases in year 2010, the figures increased

to 1,137 cases @z at 31 December 2016. Thus,
in 2017 much of our judicial time was focused 1n
reducing the number of pending cases, especially
the old cases, The result iz positive, The number
of pending cases was reduced to 8961, Out of this
figure 39 cases are pre 2015 cases, 193 cases are
2016 cases. and 729 cases are 2017 cases. For 2018.
the priority will be to dispese all the pre 2017
cases,

In 2017, a total of 1,335 cases were disposed of ag
against 1,143 cases regstered The percentage of
digsposal against registration 18 117%. The overall
performance of the Federal Court in 2017 can be
seen in GRAPH A below:

GRAPH A
NUMBER OF CASES REGISTERED AND DISPOSED OF IN 2017
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GRAPHB
LEAVE APPLICATIONS IN 2017
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING
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The registration for leave applications showed aveduction of 13% from 702 1n 2018 to 621 1n 2017, As shownin

GRAFPHE above, the total number of leave applications 15 395 cases as at the end of 2017, The disposal rate of
leave applications against the cases registered 18 120%,

GRAPHC
CIVIL APPEALS IN 2017
NUMEER OF CASES REGISTERED, DISPOSED OF AND PENDING
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For civil appeals, the registration showed an increase of 24% from 155 1n 2016 to 2041n 2017, As shown in the

GRAPH C above, a total of 203 civil appeals out of 204 pending appeals. The disposal rate of civil appeals against
the cases registered 18 29,5%,
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GRAPHD
CRIMINAL AFPEALS IN 2017
NUMBER OF CASES REGISTERED, DISPOSED OF AND PENDING
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For criminal appeals, the number of appeals registered 1n 2017 15 211 as compared to 338 cases 1n 2016, 274
appeals were disposed, leaving a balance of 286 as at 317 December 2017, As shown in GRAPH D above. the
disposal rate of criminal appeals against the appeals regstered 18 130%,

GRAPHE
HABEAS CORPUS APPEALS TN 2017
NUMEER OF CASES REGISTERED, DISPOSED OF AND PENDING
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For habeas corpus appeals, there were 102 appeals registered 1n 2017, 93 appeals were disposed. As shown in
GRAPH E above. as at December 2017, there were only 53 habeas corpus appeals pending,
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GRAPHEF
ORIGINAL JURISDICTION/ CIVIL REFERENCE/ CRIMINAL REFERENCE/ CRIMINAL
APPLICATION IN 2017
NUMBER OF CASES REGISTERED, DISFOSED OF AND PENDING
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For other matters comprsing of crmginal jurmsdiction, civil reference, crirmnal reference and criminal application,
there were 22 cases registered 1in 2017, 21 cases were disposed of in 2017, As shown in the GRAFPH F above, as
at the end of Decamber 2017, there were only 12 cases pending

Conclusion:

Based on the statistics stated above. the Federal
Court has succeeded 1n maintaining the record of
reducing the number of pending cases,

Considering the achieverment in 2017, 1in 2018, our
main thrust is to clear pre 2017 cases by the end of
June this yvear, Be that at i1t may, we will pursus
our mission to have waiting period reduced to not

more than twelve months for the disposal of every
case registered in the Federal Court.

With the continued strong support amongst the
Federal Court Judges, officers, supporting staff, officers
from the Attornev General's Chambers, members
of the Bar and other stalkehocolders, the Federal
Court will continue to improve its delivery system,



A Five Member Panel of the Federal Court Bench
Seated L - R: Justice Zulkefli Ahmad Malinudin, Chief Justice Raus Sharif and Justice Suriyadi Halim Omar
Standing L - R: Justice Jeffrey Tan Kok Wha and Justice Abu Samah IMordin
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THE COURT OF APPEAL

On 1 April 2017, Et. Hon, Tun Raus Sharif was
appointed ag the 14 Chief Justice of Malaysia, On
the same date. I was appointed to take over from
Et. Hon. Tun Eaus as the President of the Court
of Appeal. During his tenure as the President of
the Court of Appeal. Bt Hon. Tun Eaus introduced
many positive changes for the enhancement and
effective adminmistration of the Court of Appeal.
On hehalf of all the Judges and support staff of
the Court of Appeal, I would like to record our
appreciation and grateful thanks te Et. Hon. Tun
Raus for hig guidance and contmbutions to the
Court of Appeal.

The Court of Appeal is the appellate court to all the
High Courts and Subordinate Courts in Malayeia. It
18 also the final forum of appeal for cases originating
from the Suboerdinate Courts, Currently, there are
27 Court of Appeal Judges sitting in panels of three
for every appeal and application to the Court of
Appeal. The number of cases filed and registered
at the Remstry of the Court of Appeal 1s increasing
annually. This 1s reflected in the workleoad of the
Judges of the Court of Appeal. which they have to
discharge efficently and sxpeditiously,

In 2017,
appeals were registered at the Court of Appeal,
Out of the total of c1vil and interlocutory appeals
regietered. 3.07% were disposed of This represents
an 80% disposal rate against cases registersd,

a total of 3.839 civil and interlocutory

For criminal appeals, a total of 1,232 appeals wers
regstered 1n 2017, This 18 an increase of 21% of
criminal appeals as compared with the number
of criminal appeals registered in 2018, A total of
1,011 criminal appeals were disposed of, which 1s
82% of criminal appeals registered.

Currently thers are no pre-2017 appeals pending for
the Muamalat Appeal cases and Leave to Appeal
Applications,

It 18 worth recording here that for the vear 2017,
the Judges of the Court of Appeal had wrtten
and produced 457 reported grounds of judgments
for both civil and criminal appeals. I would like to
commend the Judges, the Regstrar and the support

gtaff of the Court of Appesl for their hard work
and tireless efforts in ensuring the efficient and
timely disposal of these cases.

The wvear 2017 witnessed the retirement of four
Judges of the Court of Appesal, namely Justice Lim
Yee Lan, Justice Varghese George, Justice Zamam
Abdul Rahim, and Justice Asmabi Mohamed, We
also witnessed the elevation of Justice Alizatul
Khair Osman Ehair from the Court of Appeal to
the Federal Court, I would like to thank all of
them for the support and contributions which they
had given as Judges of the Court of Appeal. I wish
them all the verwv best.

At the same time, I would like to welcome the
appolntment of new Court of Appeal Judges, namely,
Justice Yeoh Wee Silam, Justice Suraya Othman
and Justice Rhodzamah Bujang. I lock forward to
working with all of them. I wigh them the very
best and hope their previous experience on the
bench of the High Court will be invaluable to the
Court of Appeal. I would also like to welcome back
to the Court of Appeal Justice Yaacch Sam, who
had served as Chairman of the Enforcement Agency
Integmty Commission until 15 Oetober 2017,

For the vear 2018, the Court of Appeal will continue
1te efforts of disposing the cases before 1t within the
stipulated timeline. In order to achieve this objective.
the Court of Appeal will continue with its specialised
panels according to the category of casss. It will
also strictly monitor applications for postponement
of cases before glving any approval, In this regard,
I would like to advise counsels appearing befors
the Court of Appeal to plan their cases carefully
so as avold any clash of hearing dates between
the Court of Appeal and other Courts. Counsels
must give priority for the heamng of thelr cases
especially 1f 1t had been registersd for more than
a vear. Counsels attending the case management
session should treat the sessions serously in the
conduct and preparation of the caszes and for the
hearing date to be fixed,

For grounds of judgment to be made available to the
respective parties, I will continue to supervise and
ensure that judges produce their written grounds
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of judgment within a reascnable time This also
applies to delivery of the decizsion of the Court
that have been regerved to ancther date after the
conclusion of the hearing.

In conclusion. it i myv hope that the Court of
Appeal will be able to dispose of all pre-2017 cases
before the end of the wear 2018, The EBench, the
Bar and the Attorney General Chambers must
work together to sensure that the casss fixed for
hearing would proceed for hearing and disposal to
avold any unnecessary delavs,

I wish evervone the best 1n 2018,
Thank you.

Justice Zulkefli Ahmad Makinudin
President of the Court of Appeal

JUDGEE OF THE COURT OF APPEATL, 2017
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PERFORMANCE OF THE COURT OF APPEAL IN THE YEAR 2017

The Court of Appeal adjudicates appeals from the High Court and the Subordinate Court. These appeals are
classified into three maincategories namely Civil Appeals, Criminal Appeals and Interlecutory Appeals (IM), Civil
Appealsaredivided intoseveral subcategoriesl.e New Commercial Cowrt Appeals ITCC), ITew Crvil Court Appeals
(IIC (), Intellectual Property Appeals (IPCV), WMuamalat Appeals. Admiralty Appeals and Construction Appeals.

The Court of Appeal also hears leave applications, which are mainly for appeals originating from the Subordinate
Courts,

Asg at 31 December 2017, there were 3998 appeals pendingin the Court of Appeal. This figure comprises of civil
appeals, criminal appeals and interlocutory appeals, Out of these 2098 appeals pending 88% of these cases were
registered 1n 2017, Only 12% of these appeals were pre-2017 cases,

For avil and IM appeals, a total of 3832 were registered in 2017, The Court of Appeal successfully disposed of
3079 of these appeals 1in 2017, This represents an 80% disposal vate of the civil and IM appeals registered 1n 2017,

The overall perfarrmance of the Cowrt of Appeal 1s shown 1n Graph A below:

GRAPH A
NUMBER OF APPEALS REGISTERED AND DISPOSED IN 2017
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Interlocutory Matters Appeal (IM)

In 2017 a total of 298 IM appeals were registered at the Court of Appeal and 159 IM appeals were brought
forward from 2018, The Court of Appeal disposed of 251 IM appeals,

Asat 31 December 2017, there were 206 IM appeals pending of which 21 appeals were pre-2017 appeals, It is
targeted that all of thess pre-2017 appeals will be disposed by the middle of 2018,

The number of IM appeals registered, disposed and pending before the Court of Appeal in 2017 are shown 1n
Graph B below.

GRAPH B
INTERLOCUTORY MATTERS APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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Full Trial Civil Appeals (FT Appeals)

In 2017, a total of 738 FT appeals were regstered and 583 FT appeals were brought forward from 2016, The
Clourt of Appeal disposed 830 FT appeals in 2017,

As at 31 December 2017, there weres 681 FT appeals pending: of which 118 appeals were pre-2017 appeals, The
target 1s to dispose all these pre-2017 appeals by the end 2018,

Craph C below shows the Court of Appeal's overall performance in relation to FT Appeals.

GRAPH C
FULL TRIAL CIVIL APPEALS IN 2017
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New Commercial Court Appeals (NCC)

In 2017, a total of 518 NCC Appeals were registered and a total of 340 appeals were brought from 2018, The
Court of Appeal successfully disposed of 4687 ITCC Appealsin 2017,

Graph D below shows the Court of Appeal = overall performance for the NCC Appeals,

GRAPH D
NEW COMMERCIAL COURT APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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New Civil Court Appeals (NCv(C)

2.0868 INCvC appeals were registered in 2017 and 1.0581 ITCvC appeals wers brought forward from 2016, Cverall.
the Court of Appeal disposed 1,589 appeals in 2017 leaving a balance of 1 558 N CvC appeals.

As at 31 December 2017, there were 171 pre-2017 INOwC appeals out of the 1,868 pending: The target 1s to
dispose of all the pre-2017 appeals by the end of 2018,

Craph E below shows the performance of the Court of Appeal for the INCvC appeals.

GRAPHE
NEW CIVIL COURT APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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Muamalat Appeals

In 2017, a total of 53 Muamalat appeals were registered, The Court of Appeal disposed 25 appeals registered in
2017 and all of the pre-2017 cases. making the Muamalat appeals current.

Caph F below shows the statistics for the Muamalat appeals before the Court of Appeal 1n 2017,

GRAPHF
MUAMALAT APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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Intellectual Property Appeals (IPCV)

There were 35 IPCV appeals brought forward to 2017 and a total of 37 IPCV Appeals registered 1n 2017, The
Court of Appeal disposed 44 [PCV appeals 1n 2017, The remaining 28 IPCV Appeals 18 targeted to be disposed
in 2018,

Asat 31 December 2017, there were 10 pre-2017 IPCV appeals pending and 18 [PCV appeals registered 1n 2017
pending before the Court of Appeal. These figures are shown in Graph G below,

GRAPH G
INTELLECTUAL PROPERTY APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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Admiralty Appeals

In 2017, a total of 14 Admuralty appeals were registered at the Court of Appeal. As at 31 December 2017, the
Court of Appeal dispesed 17 Admiralty appeals 1in 2017, This leaves a balance of 7 Admiralty appeals to be
brought forward to 2018, Out of this 7 appeals, ornly 1 appeal was registered 1n 2016,

The performance of the Court of Appeal in relation to Admiralty appeals 18 shown 1n Graph H below.

GRAPH H
ADMIRALTY APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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Construection Court Appeals

In 2017, a total of 151 Construction appeals were registered, Out of these 151 appeals. a total of B8 appeals have
been disposed.

As at 31 December 2017, there are only 11 pre-2017 Construction appeals pending befors the Court of Appeal.

Graph I below shows the number of Construction court appeals in the Cowrt of Appeal 1n 2017,

GRAPH I
CONSTRUCTION COURT APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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Leave Applications

Lieave appl_iqa‘ci:_jns are now current at the Court of Appeal. There are no pre-2017 app]liqaticns. outstanding, In
2017. a total of 586 cases were regiatered. The Court of Appeal has managed to dispose 357 leave applications. A
total of 229 applications were brought forward to 2018 and it 1z expected to be disposed by the firet half of 2018,

CGraph J below shows the performance of the Court of Appeal in relation to leave applications in 2017,

COURT OF APPEAL
PENDING 2017 LEAVE TO APPEAL APPLICATIONS
AS AT 31 DECEMBER 2017

GRAPH J
LEAVE TO APPEAL IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING LEAVE APPLICATIONS

2040

254

) /NAV/
E /

1o A_

- e

T | e MaR | PR | MAY | JUN | JL | Aue | sEP | ocT | Wov | DEC | Jal-18
— Eronighil Forvard L1 1z k] L 108 131 148 168 208 188 2 a2 9
— o gt fion il 1 [ i & il £l # i i % ]
w— [isp ozl 13 L] 4 29 H M L] 1 48 18 18 4




THE MALAYSIAN JUDICIARY
YEARBOOK 2017

Criminal Appeals
A total of 1,232 eriminal appeals wers registered 1n 2017, This 1s a 21% increase 1n registration for crimmnal
appeals as compared to 2018 The Court of Appeal has successfully disposed 1,011 criminal appsals. This

represents 82% disposal rate.

CGraph I below shows the performance of the Court of Appeal in respect of Criminal appeals 1n 2017,

GRAPH K
CRIMINAL APPEALS IN 2017
NUMBER OF REGISTERED, DISPOSED AND PENDING APPEALS
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THE HIGH COURT IN MALAYA

2017 was a vear of continuing momentum for the
High Court in Malaya and the Subordinate Courts
in Peninsular Malaveia, in the course of which,
we witnessed continued achisvernent in disposal
of cases. The statistic shows that the High Court
and Bubordinate Courts in Peminsular Malayeaia had
performed well in the disposal of cases. The High
Clourt had disposed of 57,017 civil cases and 5885
criumninal cases, The Sessions Courts had disposed
of 43 209 civil cases and 45 580 criminal cases. The
Magistrates’ Courts had disposed of 252.303 civil
cases and 194,354 criminal cases, The high number
of cases disposed of by these courts reflected the
hard work and efforts made by Judges and judicial
officers in dispensing their judicial duties, The
detailed statistics are as per Appendix A,

Several practice directions were issued in 2017 in
order to streamline matters pertaining to judicial
administration of the High Court in Malaya, Amongst
them are the practice directions relating to the
handling of land acquisition cases pursuant to the
Land Acquisition Act 1980 following the decision of
the Federal Courtin the case of Semenyih Jaya Sdn
Bhd v. Pentadbir Tanah Daerah Hulu Langat
[2017] 3 ML.J 561 as well as hearings of uncontested
divorce petitions, "Short Call” petition. orginating
summons of foreclosure proceedings/mortgagss
(Muamalat), Also, as part of our effort towards
effectively momtoring performance of the subordinate
courts, the Judiciary had 1ssued a Chief Eegistrar's
Circular INo, 2 of 2017 which dictates the timeline
for disposal of cases for the subordinate courts,

BSince the vear 2009, the Judiciary had successfully
embarked on judicial transformation progranmmes
with the zim at enhancing the efficiency of the
judicial deliveryv svetemn. Of sigruficant mention 1s
the implementation of the e-Court system Phase 1
(from vear 2009 to 2010), Phase 1 introduced several
components including the Case Management Syvstem
(CNIE), the Gusue Management Svetem (QME), the
Court Recording and Transcription Systemn (CRET),
and the e-Filing System (EFS), With the Fhase 1
in place. the courts managed to dispose of cases
in a speedy manner without compromising justics,
During the implementation of e-Court Phase 1, the
CNE, @ME and EFS were only available at court
locations in Kuala Lumpur, Shah Alam. FPenang,
Ipch, Putrajava, Johor Bharu, Kuala Terengganu
and Kota Bharu, However, the CRT 1g available to
418 court rooms 1in all states throughout Peninsular
IMalaysia,

Fhase 1 was then upgraded and improved during
the implementation of the =-Court systermn Phase
2 (from wyear 2018 to July 2017), Amongst the key
features of the Phase 2 are the expansion of the
use of CME and EFE to all courts in every state in
Peningular Malaysia as well as the integration of the
CME 1n the admimstration of cruminal cases, With
this expansion, all courts in Peninsular Malayvsia are
now equipped with the most advanced technology
that can assist Judges and judicial officers in the
effective discharge of their judicial functions.

In addition, Phase 2 also introduced some ground-
breaking and reveolutionary initiatives aimed at
delivering judicial service of the highest quality to
the respective stakeholders, To this end. the Phase
2 embarked on a number of specific improverments
including the &-BEKW svestemn which deals with
effective management and control of electronic
subrmission, transnission and retreval of Powers of
Attorney ("PA") docurments. The technology developed
through this svstem also supports automated docket
entries for revocation and cancellation of the PA
documents as well as search function to instantly
retrieve donor or donee's information, Phase 2
also introduced the e-BEKM system which serves
as virtual platform for electronic management of
Probates and Letters of Administration Eecords.

In June 2017, Phase 2 had further embarked on
the development of the e-Lelong (e-Auction) system
which ig amajor breakthrough. It serves ag a virtual
platform for the electronic bidding in the court
auction proceedings. The =-Lelong svstem. which
commenced 1ts pilot project at the Kuantan Court
Complex aims at improving the transparency and
efficiency of the existing manuzl bidding process.
With the e-Lelong system, those interested in
bidding for properties can now do so online. The
full implementation and rell-out of the s-Lelong
systern will be expanded to other states in Peninsular
Malaysia once the progression of the pilot project
in Kuantan had been comprehensively evaluated,

Another milestone worthy of note 1n 2017 18 the
establishment of the Special Court on Sexual
Offences againgt Children which was officiated
in June 2017 The setting up of this court 1s
in tandem with the Sexual Offences Against
Children Act 2017, As borne cut by its name,
this court hears cases of sexual offences against
children. The Judges and judicial officers manning
this special court arse well trained in this area.
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The facilities provided at this special court include
a child witness waiting room as well as vulnerable
witness rooms. equipped with video-link facilities.
This special court aums at accelerating and ensuring
smooth proceedings as well as hearngs of sexual
crime cases against children, To top 1t all, an
integrated Special Guideline Dealing With Ssxual
Offences Cases Against Children In Malaysia was
launched in December 2017 as a result of a joint
collaborative effort by the respective government
agencies and non-governmental organizations dealing
with sexual crimes againgt children. As of now, the
Special Court on Sexual Offences against Children
operates 1n Putrajaya, handling cases registered in
Selangor. Federal Territory of Kuala Lumpur and
Putrajava, It will scon be gradually extended to
all states 1n Malavela.

Alsc worth mentioning is that in view of the
CGovernment's concern on the increase in the
number of trafficking in persons and smuggling of
migrants cases, the Judiciary had 1ssued the Chief
Registrar's Practice Direction Mo, 4 of 2017 on the
handling of the cases under the Anti-Trafficking
In Persong and Anti-Smuggling of Immigrants
Act 2007, Locking ahead, planning is underway
to establish a special court helmed by a dedicated
judge handling specifically human trafficking
cases.

Armidst the changing and challenging legal landscaps,
the Judiciary remains cognizant on the nesd to
emphasize on the professional development and
traiming of Judges and judicial officers. To this
end, the Judiciary had continued with its legal
education programimes for the Judges and judicial
officers aiming at enhancing the development of
judicial slall in the Judiciary, A significant number
of legal education programimes had been added to
the Judicial Academyv's training calendar in 2017
which explored a range of topics includingcompany
law, defamation law and constitutional law,

On a separate note, the vear 2017 witnessed the
retirement of the Judges of the High Court, namely
Justice Wan Afrah Dato Paduka Wan Ibrahim,
Justice John Louls O'Hara, Justice Novaini Abdul
Rahman and Justice Tec Say Eng as well as Judicial
Commissioners namely, Judicial Commissioner
Zakiah Hassum, Judicial Comrmssioney Wong Teclk
Meng. Judicial Commissioner Al-baishah Haji Abdul
Manan and Judicial Commissionsr Siti Mariam
Hajn Othman. I am profoundly grateful for their
contributions to the High Court in Malaya. I wish
them a happy retirement,

The Year 2017 also witnessed the slevation of Justice
Surava Othman and Justice Yech Wee Biam from
the High Court in Malaya to the Court of Appeal. I
congratulate and extend mv sincere appreciation for
all the contributions rendered during their tenure
as Judges of the High Court in Malava,

I also congratulate Justice Azimah Cmar, Justice
Gunalan Muniandy, Justice Lun Chong Fong, Justics
Iordin Hassan, Justice Az Ariffin. Justice INoorin
Badaruddin, Justice Ceollin Lawrence Sequerah,
Justice Azizul Azmi Adnan, Justice Mohamed Zaim
Mazlan and Justice Mohd IMazlan Mohd Ghazali on
their appointments as Judges of the High Court
1in Malava.

I am also delighted to welcome the appointment
of new Judicizal Commissioners to the High Court
in Malava, namely Judicial Commissioner Faizah
Jamaludin, Judicial Commissioner REohan Ismail,
Judicial Commissioner Mat Ghani Abdullah, Judicial
Cormmissioner Asmadi Husin, Judicial Commissioner
Zalita Dato Hj. Zaidan, Judicial Commigsioner
Ahmad Kamal Md. Shahid, Judicial Comrmissioner
Angelm Charles Fernandis, Judicial Comumissionsr
Mohd Ivan Hussein and Judicial Comnussioner
Ahmad Shahrir Mohd Salleh. T am confident their
diverse backgrounds will be invaluable assets to
the High Court in Malaya,

Ag a parting note. I congratulate my predecessor
Justice Zulkefli Ahmad Malainudin for His Lordship's
immense contribution over the last 6 vears, Under
hig leaderghip. the High Court in Malaya and the
Subordinate Courts in Peninsular Malaysia emergesd
as high performing and increasingly efficient judicial
institutions. His Lordship helmed the office with
distinction and excellent leadership,

Ag T look back on a meamngful wvear, 2017 had
been a productive year and a greater progress is
expected of the yvear 2018, We lock ahead to 2018
with renewed commitments to continue delivering
the highest standard of quahty, efficiency and service
in the administration of justice, I am confident that
with relentless support of the Managing Judges
and unwavering comumitiment from all the Judges,
Judicial Commissioners, Jjudicial officers and staff
of the High Court in Malaya and the Subordinate
Courts 1n Peminsular Malayvsia, we will be able to
achieve this goal.

Justice Ahmad Haji Maarop
Chief Judge of Malaya
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JUDGES OF THE HIGH COURT IN
MALAYA 2017
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The main staircase leading to the courtrooms in the Sultan Abdul Samad Building
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THE HIGH COURT IN SABAH AND SARAWAK

In 2017, the Courts in Sabah and Sarawak focused
on confinuing to improve the Malaysian Judiciary
in all spheres including enhancing access to justics
for the weak and margnalized

As such. much efforts were given i1n crganising
courses, seminars, workshops and training for the
Judges and judicial officers, The main obhjective
was to further expose them in better judge-craft,
judgment writing as well as refreshing on the latest
development of the laws,

The mobile court program continued to assist
the rural folks in the remote areas of Sabah and
Sarawal on thelr legal woes such as birth certificates,
identification papers and land ownership.

On the bshief that the court should not confine
itself only to adjudicating disputes Judges and
judicial officers in Sabah and Sarawak also
participated in other activities that promoted
healthy environment, More than a million tress wers
planted 1n varicus parte of Eabah in conjunction
with other Government Departments and agencies
as well as MNon-Governmental organisations. Tallks
were also organised for students 1n several schools
on career 1n law, fundamental rights and lLiberties
under the Federal Constitution and the menace of
drugs abuse.

Incompliance with the pladge given during Opemng
of the Legal Year 2017, the Courts in Sabah and
Sarawak continued to dispense justice fairly and
sxpeditiously, The parformance statisticsin Appendix
B is a testimony to that pledge,

Justice Richard Malanjum
Chief Judge of Sabah and Sarawak

JUDGES OF THE HIGH COURT IN SABAH
AND SARAWAK 2017

1. Justice Nurchaya Hajl Arshad
2, Justice Yew Jen Kie

3, Justice Rhodzariah Bujang

4 Justice Stephen Chung Hian Guan
5, Justice Supang Lian

Justice Eavinthran N, Faramaguru

e

Justice Lee Heng Cheong

8. Justice Douglas Primus Sikayun

8, Justice Azhahari Kamal Raml

JUDICIAL COMMISSIONERS OF THE HIGH
COURT IN SABAH AND SARAWAK 2017

1. Judisial Commussioner Mairin Idang @ Martin

2, Judicizal Commissioner Dr, Hajl Alwi Hajil Abdul
Wahab

Judicial Commuissioner Ismail Brahim

o

4. Judicial Commissioner Dean Wayne Daly
5, Judicial Commissioner Bexter Agas AK Micheal

Judicial Commuissioner Celestina Stuel Galid

e
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Dato' Sri Latifah Mehd Tahar
Chief Registrar of the Federal Court

As the body responsible in ensuring the smooth
runming of the judicial admimstration 1n the country,
the Chief Eegistrars Office of the Federal Court
of Malaysia (FEEFWMF) 1s as cormmitted as ever to
face new challenges and to elevate cur judicial
administration to greater height. The aim has
always been tocontinue enhancing and empowering
the delivery of justice and I would like to take
this opportunity to reflect on the achisvements of
PEPMP 1n 2017,

Justice delivery system through court
digitalization

The indicator to measure the justice delivery system
15 through the speedy disposal of the cases. One of
the important initiatives taken by the PEPMP to
ensure the optumum dispesal of the cases was by
introducing court electronic svstem as one of the
main traneformation. This 1s in parallel with the
2013-2020 PEPMF s strategic plan.

I am pleased to report that the Project of Peninsular
Malayesia's e-Court System (e-Court Phase 2) that
was initiated back in last quarter of 2018 had been

completed in July 2017, The new and lmproved
version of e-Court Phase 2 has successfully been
rolled out to 20 locations by July 2017, The new
and Improved version covers civil and criminal
matters at all court levels from the trizl courts up
to the appellate courts. This system includes an
integration feature that allows integration with other
government agencies such as the Roval Malavsia
Police (EMP), the Road Transport Department
(RTD), the Department Director General of Land
and Mines (JEPTG), the Malavsia Department
of Insclvency (MDI) the INational Registration
Department IMED) as well as the Malaysian Bar.
This system greatly enhanced the gsharing of data
with the Court's stakeholders in a better and
efficient manner.

Apart from that, e-Court Phase 2 alse consists of
e-Lelong module, On this note I would like to thank
the Chief Justice of Malaysia Tun Raus Sharif for
officiating the e-Lealong pilot project on 27 July 2017
at Pusat e-Lelong, Kompleks Mahkamah Huantan,
The e-Lelong 1= a syetem 1ntended to govern a real
time on-line public auction of immeovable property
in court, where bidders can bid from anvwhere,



without having to be physically present in court,
With the cbjective to promote transparency, and
effectiveness of the public property bidding process,
the svstem 1s designed to ensure the identity and
details of the bidder remain confidential. It also
has the advantages of being cost and time effective
as 1t 1s accessible anywhere and anytime vide any
electronic medium including smartphone with the
access of internet,

New Practice Direction and Circular

In ensuring the smooth running of courts system as
well as providing an easy reference for our judicial
officers and all the stakeholders. several Fractice
Directions and Circulars had been issued in 2017,
These are as follow:-

» Archan Amalan Bil. 1 Tahun 2017 berhubung
Garis Panduan, Tatacara Dan Tanggungjawab
Peguam Lantihan Mahkamah Bagi Kes Kesalahan
Hukuman Mati

» Arghan Amalan Bil. 2 Tahun 2017 bertarikh 29
Mei 2017 berhubung dengan Kod Pendafiaran
Khas Bagi Kes Pascapengeulungan Svarithat dan
Kes Pascakebanhkrapan di Mahkamah Tinggy

» Arahan Amalan Bil.3 Tahun 2017 bertarikh 12
eJulail 2017 berhubung dengan Kod Pendaftaran
Khas Bagt Kes Kesalahan Seksual Terhadap
Kanak-Fanak;

» Archan Amalan Bil 4 Tahun 2017 berhubung
dengan Pengendalian Kes-Kes Antipemerdagangan
Orang dibawah Akta Antipemerdagangan Crang
dan Antipenyveludupan Migran 2007 [Akia 670];

» Pekeliling Ketua Pendaftar Bil. 1 Tahun 2017 -
Garis Masa (Tirmeline) Penvelesaian Kes Jenavah
Dan Swil Bagi Mahkamah Rendah: and

« Archan Amalan Pendaftar Mahkamah Tingsi
Malave Bilangan 1 Tahun 2017 mengenai
prosiding halang tebus dan lelong awam
harta tak alih secara elektrontk (e-Lelong) di
Mahkamah Tinggi Malava.

Capacity Building and Career Development

In term of human resource. PEPMFE has always
conformed to the initiatives laid down by the
Public Service Department (JPA) circulars, For
example, two circulars published at the end of 2018
were 1ssued pursuant to the Fast Track incentive

THE MALAYSIAN JUDICIARY
YEARBOOK 2017

and Subject Matter Expert (EME) policies, These
policies were crafted to acknowledge capable
officers with high potentials in term of effective
leadership skills. strong intellectual capacity with
certain specialization in specific subject matter.
These officers, vide these incentives may get the
upper hand to fill in the higher grade posts over
their contemporaries due to their extra sdge they
possess.

In line with that policy, PEPMP has also taken
the initiative to send our legal officers to attend
gseveral courses and trainings abroad to brng forth
the EME such as:-

* Traiming on Understanding Civil and Political
Rights "Special Focus on the CAT' in Geneva:

* Symposium on Law, Policy and Climate Change
in Manila the Fhilippines:

* Hegional Blended Learning Course on Human
Rights and Environment/ Climate Change 1n
The Framework of Agenda 2020 1n Banghkok,
Thailand;

* Cyhbercrime and Digital Evidence Traiming for
Judges and Frosecutors in Bali, Indonesia;

* Interpol Workshop on Acquiring Cybercrime
Investigation-Related Information Across Multi-
Jurigdiction of Law Enforcement Agencies and
Judicial Authorities in Singapore;

* Malaysia Country Delegation UINODC Conference
on Effective Response to Online Child Sexual
Exploitation in Scutheast Asia in Bangkok,
Thailand:

*» 5% UNCITRAL Asia Pacific ADE Conference
Regonal Capacity Bullding Workshop & Eegional
REoundtable in Manila the Philippinss;

» 2™ Boutheast Asia Judicial Workshop on
Cybererime in Bangkok, Thailand; and

* ABEAN Workshop: Addressing Barriers to
Gender Equality in The Criminal Justice
Fesponse to trafficking in Persons in Bangkols,
Thailand,

Furthermore, as at December 2017, 1831 out
of 836 officers 1in PEPMP are Master Degree
helders i1n various disciplines such as, toc name
a few:-
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* Maritime Law;

* IT and e-Commerce:;

* Comparative & International Dispute Resclution,

* International Commercial Law; and

* Criminology
Apart from that in an effort to equip the officers
with the current legal knowledge PEFPMP had
continually organised several courses and workshops.

Below are some of the courses organised throughout
the wear 2017,

Date Course

An Introduction to Negotiation
and Mediation Blulls

25 - 26 January 2017

14 - 16 March 2017 Course on Electronic Evidence

1-6Apml 2017 Mediation Accreditation Course

16 -17 May 2017 Workehop on Art of Wintten

Judgement

Etrengthening Capacity

for Environmental Law in
Malayma s Judimary : Train the
Judges Program

10 - 13 July 2017

CDourss on Handling of Bexual
Offences Against Children

4 .5 August 2017

15 - 17 August 2017 Workshop on Domestic Vidence

25 - 26 Auguet 2017 Workshop on Judgment Wnhng

Course on International
Reaponee to Climate Change

19 - 20 Beptember 2017

Workshop on Injunctions and
Declaratory Relief

24 - 25 October 2017

Strategic Partnership and Community
Engagement

In 2017, PEPMP also strategically signed co-operation
agreements with reputable local and international
institutions to facilitate cross-border knowledge
sharing, Two significant agreements which had been
signed were Memorandum of Understanding (MoT])
with the State of Qatar and Mol with Umiversiti
Utara Malaysia (UJUM).

The McoU with the State of Qatar was signed by
PEPMP wath WV, Masoud Meohamed Alamer1, President
of the Supremes Judiciary Council of the State of
Qatar, This Mol signifies the consensus of both
parties to cooperate in several termes amongst others:

* sharing experiences and discusgions on the
effective management of civil cases for the
efficient disposal of pending cases:

* sharing experiences and discussions on the
effective and proper implementation of technology
in the administration of justice and the
management of cases and documents, and

* traaning of judges and judicial officers on the
administration of justice and the courts, the
management of cases, and the development of
civil procedural laws and regulations,

Iext, 18 the MolJ signed between PEFPMF and UUM.,
The areas of cooperation under this MoU are the
rights of access to publications. Implementation
of the judicial clerkship preogramme for UUM law
graduates, students and academicians placement
as well as internship programmes, mentoring
activities and joint courses or conferences. The
Vice Chancellor of UUNM., Dato’ Ser1 Dr, Wohamed
Mustafa Ishalk and I were the signatories to this
partnership,

Throughout the vezar, PEPMF had veceived visits
from colleges and universities as well as local and
foreign dignitaries within and outside Malavsia,
We were delighted to receive these wvisits and the
following are some of the guests we have received 1n
2017:-

= Visit by MMU International Students Exchange
Program on & December 2017

= Visit by students from Faculty of Law, University
Sains Islam Malavsia on 30 INovember 2017

* Visit by students from Fakultas Hukum
Umnversitas Islam Sumatera Utara. Indonesia
on 28 INovember 2017

* Visit by students and lecturers from CIC Law

Socisty, Crescendo International College on
24 MNeovember 2017

* Visit by Horean Bar Representatives on
24 IMovember 2017

* Vizit by students from Islamic International
Umversity of Malaysia on 29 September 2017

* Visit by students from EMIT University
Melbourne, Australia on 12 July 2017



* Visit by delegates from ASEAIN Law School
Asgociation on 20 March 2017

* Visit by students from Universitas Pancasakt
Tegal, Indonesia on 20 January 2017

Awards and Recognitions

In our effort to enhance the creativity and innovative
agpect of the officers and staff of PEPMP the
e-Jurubahasa system that was intreduced and
developed internally, had managed to clinch the
second place in the IMNew Horizen Innovative and
Creative Group Competition 2017 at the Primes
Minister's Department level and secure third
place 1n the ICT category of the Prime Minister's
Department Innovation Award 2018,
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Apart from that, in 2017, the Kuala Lumpur
Sessions Court was alsc awarded as the "Pusat
Tanggung awab Terbaik” in Managsment, Innovation

dan Excellence Prime Minister Department Award
2017,

As aconclusion, FEPMF vows to strive for excellence
in exercising its function as the administrator of
the delivery of justice in order to maintain public
confidence 1n our office.

Dato' Sri Latifah Mohd Tahar
Chief Registrar
Federal Court of Malaysia
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THE LAUNCHING OF THE SPECIAL COURT FOR
SEXUAL OFFENCES AGAINST CHILDREN

The Interior of the Special Court for Sexual Offences Against Children

The establishment of the Special Court for Sexual
Offences Against Children was necessitated by the
gshockingly high number of cases of alleged sexual
abuse against children received by the relevant
authorities, According to the Sccial Welfare
Department, 5,799 child sexual abuse cases were
recorded between 2010 and 2015, with an average of
063 cases a year, Police statistics also showed that
between 2015 and 2018 there were 2,759 cases of
rape, 412 cases of incest, 1,423 cases of molestation
and 422 cases of unnatural sex involving children
under the age of 18,

In view of the gravity of the matter, Parliament,
in April 2017, passed The Sexual Offences against
Children Bill 2017 to combat sexual crimes
against children Two months after that, on
22.8.2017, the then FPrime Minister Dato’ Sri

Mohammad INajib bin Tun Haji Abdul Razal,
accompanied by his wife, Datin Paduka Seri Rosmah
Manscor, launched a special court to handle sexual
crimes against children in Putrajava. The Et.
Hon, the Chief Justice Tun Raug Sharif and
the then Minister in the Prime Minister's
Department Datuk Sern Azalina Othman Said were
present,

In launching the special court, the then Frime
Minister said the court was the first of its kind to
be set up in Southeast Asia. He said the existence of
the court would expedite and facilitate procsedings
and tmals of sexual crimes involving children,
The specizal court would focus on cases such as
child sexual assault, child pornography and child
grooming 1n accordance with the Sexual Offences
against Children Aect 2017,



The special court which 1s located at the annex
building of the Falace of Justice 18 equipped with
infrastructurs such as court recording transcrmption:
a waiting room for child witnessses: live video link
and child witness screens. This court 1z designed
to provide a sultable environment to enable these
alleged wvictime of sexual crimes to remain calm
and composed such that they are able to testify
more fully about the circumstances of the alleged
crimes that had befallen them.

In comjunction with the launching of the special
court, a wailting room for child witnesses named the
Permata Room was also launched, The waiting room
hag a mini hbrary of reading matemals suitable for
children contributed by the Permata Foundation. It
also includes a smaller room for vulnerable young
witnesses to testify in camera,

For a start the special court at the Palace of
Justice wag to hear cases relating to crumes alleged
to be committed in the Selangor, Kuala Lumpur
and Putrajaya region.

On 4,7.2017, the special court for child sexual
crimes sat for the first time and five cases were
heard. After one month in operation, a total of 62
cases were registered, Out of 82 cases, 11 have
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been disposed of 25 fixed for mention and 26 fixed
for trial,

On 13.12.2017, the then Minister in the Prime
Mimister's Department Datulk Ser1 Azalina Othman
Zaid launched a set of standard operating procedurss
(80P) for all agencies in handling cases inveolving
crimes against children. The SOP 1s divaded 1nto four
main topics namely: (1) the report and investigation
which 15 handled by the Sexual Crimes and Child
Abuse Investigations Division: (11) trial proceedings:
111) managing the victims and witnesses which is
handled by the prosecution division of the Attorney-
General's Chambers and (iv) a protection and support
service for the victims and witnesses, handled by
the Social Welfare Department.

It was emphasised during the launching of the SOF
that the guidelines would set out the differences
between the procedure in the special court and
that of a normal court. These guidelines therefore
were aimed at putting child victims at their esase,
once explained.

The setting up of the special court brings relief to
many quarters who had been calling for effective
enforcement against child perpstrators and protection
for victime of child sexual crimes.
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NEWLY APPOINTED CHIEF JUSTICE

THE RIGHT HONOURABLE
JUSTICE TUN RAUS SHARIF

(2EM. FMIT, PEM, EEAP, DUFIT, EFPDK., S5ETM,
DA, DMPTT, ENVIT)

The Eight Honourable Justice Tun Raus Shamf
was born on 4 February 1851 in Rembau, MNeger:
Semkbilan,

His Lovdship's formal education began at Sekolah
Fendah Kampung Astana Eaja, REembau, INeger:i
Sembilan before Hie Lordship went on to attend
Sekolah Menengah Tunku Besar Tampin for his
secondary education, His Lordship completed his Form
Six at Sekolah Tuanku Abdul Rahman (ETAR), 1pch,
Peralc,

The Right Honourable Justice Tun Raus Shanmf
graduated with a Bachelor of Laws degree
from the University of Malaya in 1876. He
was 1n the pionesr class of law students of the
University of Malaya. He obtained his Master of
Laws from the London School of Economics in
1887,

His Lovrdship's distingmshed legal careser began in
12768 as an attachment officer of the Magistrates
Court at Court Hill and later at Jalan Duta, Kuala
Lumpur, After several months he was appointed
as a Magistrate and posted to Pontian, Johor. His
Lordship then served in the Judicial and Legal
Service 1n various capacitlies such as President
of the Sessions Court. Deputy Public Prosecutor
for the States of Kelantan and Terengganu, Legal
Advisor to the Ministry of International Trade
and Industry, Malacca State Legal Advisor., Legal
Adwvisor at the Pensions Division at the Public
Services Department. Legal Advisor to the Ministry
of Defence. Legal Advisor to the Ministry of Home
Affairs, Kelantan State Legal Advisor and Treasury
Solicitor to the Whnistry of Finance before being
appointed Judicial Commissicner on 1 MNovember

1894, As a Judicial Commissioner, he heard

crininal matters 1in the High Court of Malaya at
Shah Alam. but sitting at the High Court 1n Kuala
Lumpur,

Cn 12 January 1998, His Lordship was appointed
a Judge of the High Court of Malaya. Dumng His
Lordehip's tenure as High Court Judge. he served
in Shah Alam, Muar, Penang and Kuala Lumpur
in the Commercial Division, Civil Division (Family
Court) and the Appellate and Special Fowers
Division. He was elevated to the Court of Appeal
on 28 July 2008 and thereafter as Judge of the
Federal Court on 14 October 2009,

Cn 12 Beptember 2011, His Lordship was appointed
to the post of President of the Court of Appeal. On
1 Apml 2017, His Lordship was appointed as the
14*" Chief Justice of Malaysia.

In recognition of His Lordship's public service,
Justice Tun Raus Sharif has been awarded several
honeours, including Kesatria Mangku MNegara (FEIVIT)
in 1984 Darjah Yang Mulia Pangkuan IMegen
(DMPI) in 2000, Darjah Seri Setia Tuanku Mukrmz
Yang Amat Terbilang (88TWM) 1n 2010, Darjah
Panglima Setia Mahkota (PEM) in 2011, Darah
FPanglima Mangku INegara (PNVIT) 1n 2012 as well as
Darjah Kebesaran Serl Panglima Darjah Hinabalu
(8PDHK), Darjah Hebesaran FPeringkat Pertama S
Sultan Ahmad Shah Pahang (ESAP), and Darjah
Hebesaran Datuk Amar Bintang Kenvalang (DA)
in 2018, His Lordship was also awarded Darjah
Utama Pangkuan INMeger: (DUPI) and Darah Setia
Mahkota (S88M) 1n 2017,

His Lordship 18 married to Toh Puan Dato’ Indera
Salwany Mohamed Zamyri, Hig Lordship 18 blessed
with two children,



from Yang di-Pertuan Agong Sultan Muhammad V

e
=}
L]
=

“hec)

&
o]
2
o}
©

L
o
=
QL

| ]

B

©
Li¥]

e ot

e
kel 1]

=

o
D
Q
o
=

=

e
ot

=

=
=
=
ot
=
=
o]
=
o

N
[13]
3

o
=

=

N S ™
Bt b PN
el

-
um.. :w.._ur.r*t
dq.:. .Ut,,




THE MALAYSIAN JUDICIARY
YEARBOOK 2017

NEWLY APPOINTED PRESIDENT OF THE COURT
OF APPEAL

THE RIGHT HONOURABLE
JUSTICE ZULKEFLI AHMAD MAKINUDIN

PFMMN, FPEM, EFPMP EFSK EEAP DPMF,.EMJI, PILE)

The Right Honourable Justice Zulkefli Ahmad
Makinudin was born on 28 March 1881 1n Ipoch.
Perak,

Hig Lovdship had his early education at 8t Michael s
Institution in Ipoh, Perak and Royval Military
College 1n Kuala Lumpur. He then procesded to
read law at the University of Malaya in which he
graduated with LL.BE (Hons) fram the University of
Malava in 1978, He was in the first batch of the
University Malava law graduate, He obtained his
Master's degree (LLM) from the University Cellege,
University of London 1n 1883,

Hig Lordship's legal carser began in 1278 as a
Deputy Public Prosecutor at the Attorney General's
Chambers. His Lordship served in the Judicial
and Legal Service 1n various posts such as Deputy
Public Prosecutor in the Royal Customs Department,
Federal Counsel at the Inland Eevenue Department,
Legal Adwigor to the Mimstry of Trade and Industry,
Legal Adwvisor to the Ministry of Housing and Local
Government, State Legal Adwisor to the State of
Johor and Selangor and Chairman of the Advisory
Beard in the Prime Minister's Department,

His Lordship was appeinted te the bench as
Judicial Commissioner on 1 MNovember 1994, His
Lordship's first posting was at Taiping High Court,

His Lordship was then elevated as a High Court
Judge on 12 January 1296 where he served at the
High Court in Malaya at Talping, Shah Alam and
Kuala Lumpur,

His Lordship was elevated to the Court of Appeal
on 17 June 20056 and to the Federal Court
on 5 September 2007, His Lordship was later
appointed as the Chief Judge of Malava on 12
September 2011, On 1 April 2017, His Lordship
was appointed as the President of the Court of

Appeal.

In recognition of His Lordship's public service,
Justice Zulkefli Ahmad Makinudin has been awarded
several honours, including Pingat Ibrahim Sultan
(PIS) in 1890, Darmah Setia Mahkota Johor (BN
in 1282, Darjah Date Paduka Mahkota Perak
(DPWF) in 1996, Darjah Panglima Setia Mahkota
(PEM) in 2010, Darjah Ser1 Paduka Mahkota
Perak (SFPMF) in 2012, Darjah Seri Paduka Setia
Mahkeota Helantan (EPEK) in 2013, Darjah 811
Sultan Ahmad Shah FPahang (88AF) in 2016,
and Darjah Panglima Mangku INegara (FMIT)
in 2017,

His Lordship 18 married to Puan 8r1 Date Indera
Rohani Mohamed Kassim and thev are blessed
with five children.
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NEWLY APPOINTED CHIEF JUDGE OF MALAYA
THE RIGHT HONOURABLE

JUSTICE AHMAD HAJI MAAROP

PFeEM. DCEM, DENZ., DN.EDM.
EMP. KNM.IT)

The Right Honourable Justice Ahmad Hajl Maarop
was born on 25 May 1953 in Kampung Serlkam,
Melaka, His Lordship received his early education
at Sekolah Kebangesaan Jasin. Eekolah Kebangsaan
Alor Gajah and Eekolah Kebangsaan Bukit Beruang,
Melaka. His Lordship then went to Sekolah Date'
Abdul Razak (EDAR) in Tanjung Malim for his
secondary education and complseted his Form Five
there. Afterwards His Lordship proceeded to do
higs Form 8ix at the same school, which by then
has been relocated to Seremban, INeger: Bembilan.
After completing his secondary education. His
Lordship went to read law at University Malaya,
FKuala Lumpur and chtained Bachelor of Laws
(LLL.B (Hons)) in vear 1878,

His Lordship first embarked in his legal journey on
8 May 1978 as a Judicial and Legal Service officer
and had since then held various posts, such as a
Magistrate in Bentong and Temerloh, Deputy Public
Prosecutor for the State of Johor Deputy Public
Prosecutor of Eoyval Custom and Excise Department
of Malayvsia, State Legal Advisor of Ferlis, Head of
Prosecution Unit for the State of Penang, Senior
Federal Counsel of Wirastry of Home Affairs and
State Legal Advisor of Helantan, In 1994, while
serving as State Legal Advisor of Kelantan, His
Lordship was admitted as Advocate and Scolicitor
in the High Court of Malaya at Kota Bharu,

His Lordship's service was then sought in the
Attornewy General's Chambers headquarters where
he served as Deputv Head and later as Head of
Division, Adwvisory and International Division of
the Attorney General's Chambers. On 1 October

1998, His Lordship became one of the seven persons
who were appolinted as Benior Deputy Pubklic
Prosgecutor by The Honourable Attorney General of
Malaysiza, His Lordship's last position in Judicial
and Legal Service was as a Conmumissioner of Law
Revision and Eeform Malavsia, Attorney General's
Chambers.

Cn 1 June 2000, His Lordship was elevated to the
High Court bench as a Judicial Commissionsr and
was assigned to preside over the High Court of
Malaya in Melaka, On 1 March 2002, His Lordship
was appointed as a High Court Judge and served
in the High Court of Malayva in Melaka, Kuala

Lumpur and Terengganu,

His Lovdship's elevation to the Court of Appeal
bench took place on 18 July 2007, On 10 August
2011, His Lordship took his appointment as Judge,
Federal Court of Malavsia.

On 1 April 2017, Justice Ahmad Hap Maarop was
officially appeinted as Chief Judge of Malaya.

In recognition of his service, His Lordship was
awarded with the Setia Mahkota Perlis (EMP) in
1990, Hesatria Mangku IMNegara (KNI 1n 1897,
Darjah Mulia 8r1 Melaka (DMEW) 1in 1998, Darjah
Setia Sultan Mizan Zainal Abidin (DEMZ) 1n 2008,
Darjah Panglima Setia Mahkota (PSM) in 2013 and
Darjah Cemerlang Seri Melaka (DCSN) in 2015,

Justice Ahmad Haji Maarocp 18 married to
Puan Bm Datin 8m Zainon Haji Zainuddin and
they are blesged with thres children,
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JUDGES’ ELEVATIONS AND APPOINTMENTS

For the year 2017, the Superior Courts received thirty-one (31) elevations and appcintments. These
include the appeintments of the new Chief Justice, President of the Court of Appeal and the Chief

Judge of Malaya,

There were sizteen (18) Judges elevated to the Federal Court, the Court of Appeal and the High Courts.

Apart from the elevations, twelve (12) Judicial Commissionsrs were also appointed. The Judicial
Commigsioners appointed were from the Judicial and Legal Service and the Malaysian Bar,

The list of Judges elevated and Judicial Commmuissionsers appointed 1n 2017 15 as follows,

Chief Justice

Appointment: 1 April 2017
Chief Justice Tun Raus Sharif

President of the Court of Appeal

Appointment: 1 April 2017
Justice Zulkefli Ahmad Malonudin

Chief Judge of Malava

Appointment: 1 April 2017
Justice Ahmad Hajl Maarop

Judges of the Federal Court

Appointment: 30 January 2017
Justice Prasad Sandosham Abraham

Appointment: 23 September 2017
Justice Alizatul Khair Osman Khairuddin

Judges of the Court of Appsal

Appointment: 23 September 2017
Justice Suraya Othman

Justice Yeoh Wee Siam

Justice Rhodzariah Bujang

Judeges of High Court

Appointment: 30 January 2017
Justice Azimah Omar

Justice Gunalan Muniandy
Justice Lim Chong Fong

Justice IMNordin Hassan

Justice Azmi Ariffin

Justice INoormn Badaruddin
Justice Collin Lawrence Sequerah
Justice Azizul Azmi Adnan
Justice Mohamed Zaini Mazlan
Justice Mohd IMazlan Mohd Ghazali
Justice Azhahari Kamal Eamli

Judicial Commissioners

Appointment: 1 March 2017
Judicial Commissioner Faizah Jamaludin

Appointment: 27 March 2017

Judicial Commuissioner Rohani Ismail

Judicial Commuissioner Dean Wayne Daly
Judicial Commmissioner Mat Gham Abdullah
Judicial Comimissioner Asmadl Husin

Judicial Commissioner Zalita Zaidan

Judicial Commissionsr Ahmad Kamal Md, Shahid
Judicial Commigsionesr Ansgelm Charles Fernandie
Judicial Commissioner Wohd Ivan Hussein
Judicial Comrmigsioner Ahmad Shahrir Mcohd Salleh
Judicial Commigsioner Bexter Agas Michael
Judicial Commissioner Celestina Stuel Galid
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Justice Prasad Sandosham Abraham recsiving the letter of
appointment from Yang di-Pertuan Agong Sultan Muhammad V

Justice Alizatul Khair Osman Khairuddin receiving the letter of
appointment from Yang di-Pertuan Agong Sultan Muhammad V
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Justice Yeoh Wee S1am receiving the letter of Justice Rhodzariah Bujang receiving the letter of
appointment from Yang di-Pertuan Agong Sultan appeointment from Yang di-Fertuan Agong Sultan
Muhammad V Muhammad V

Justice SBuraya Othman receiving the letter of
appontment from Yang di-Pertuan Agong Sultan
Muhammad V
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Justice Collin Lawrence Sequerah recelving the letter
of appeintment from Yang di-Pertuan Agong Sultan
Muhammad V
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Justice Lim Chong Fong receiving the letter of Justice Azizul Azmi Adnan receiving the letter of
appeintment from Yang di-Pertuan Agong Sultan appolntment from Yang di-Pertuan Agong Sultan
Muhammad V Muhammad V
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taking the ocath of office ag Judicial
Commissioner at the Palace of
Justice in Putrajaya
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Appeintment of Judges of the Federal Court and the Court of Appeal at Istana IMegara

(L-E); Justice Rhodzariah Bujang, Justice Yech Wee S1am, the Atterney-General Tan 811 Mcohamed Apandi Al
Chief Justice Tun Eaus Shanf, Justice Zulkefli Ahmad Malanudin, Justice Ahmad Hajl Maarop, Justice Alizatul
KEhair Osman Ehairuddin and Justice Suraya Othman
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THE HIGHEST COURT OF THE LAND WITHIN SELECTED
JURISDICTIONS: A BRIEF COMPARISON WITH EMPHASIS ON MATTERS
OF APPOINTMENT OF JUDGES

INTRODUCTION

Judicial institution 1z a fundamental structure in
anyv organized government in a civilized nation.
Sorne might have perceived that the establishment
of the judicial svstem serves only to preserve law
and order by dispensing justice. That perception
1s not entirely erronecus, In fact, the courts have
been agsigned by the very nature of its role, ag the
last bastion that protects and nurtures the rule of
law 1n a democratic scociety.

The rule of law in Malaysia is enshrined in the
Federal Constitution. which 1s the supreme law
of the land. The Judiciary is established by the
Federal Constitution and ig cone of the three
essential components of government, the other 2
components being the Executive and the Legislature,
All of these three organs of the government are of
equal status and thev operate quite independently
of each other under the doctrine of separation of
pPOWers.

This article seeks to expound the position of the
Federal Court 1n Malaysia. and matters pertaining
to its features and functions, including matters on
appointment of judges of the superior courts, Abrief
comparative overview would also be highlighted to
display the similarities and differences between
the apex courts in other common law jurisdictions
such as the United Kingdom, Australia and
Singapore,

MALAY STA

In Malaysia, the Federal Court is the apex Court,
It 18 established under Avticle 121i2) of the Federal
Constitution. It became the final appellate court
in both c1vil and criminal matters when appeals to
the Judicial Commuttees of the Privy Council were
abolished on 1 January 1985, Besides exercising
its appellate jurisdiction, the Federal Court also
has (1) Exclusive Original Jumsdiction conferred
by Article 128(1) of the Federal Constitution
on the following matters: (a) to determine anvy
question whether a law made by Parllament or
bv the legislature of a state 1s invalid on the

ground that 1t makes provision with respect to
matter to which the Parliament or, as the case
mav be, the legislature of the state, has no power
to malke laws, and (b) to determine disputes on
any other gquestion between states or hetween the
Federation and any state; (11) Eeferral Jurisdiction
whereby Article 128(2) of the Federal Constitution
confers upon the Federal Court the jumsdiction
to determine any guestion which arises before
any court as to the effect of anv provisions of the
Federal Constitution: and (i) AdwvisoryJurisdiction
whereby Arvticle 130 of the Federal Constitution
provides the Hing with power to refer to the Federal
Court for 1its opinion. any question as to the effect
of any provision of the Federal Constitution which
hag arisen or appears to His Majesty 1z likely to
arise,

The Federal Court is headed by the Chief Justice.
Currently, there are 12 Federal Court Judges
including the Chief Justice. the President of the
Court of Appeal and the two Chief Judges of
the two High Courts, Every procesding in the
Federal Court gshall be heard and disposed of by
a panel of three Judges or such greater uneven
number of Judges as the Chisef Justice may in any
particular case determine, It 1s alsc noteworthy
that there 1z no dedicated Constitutional Court
in Malaysia, Therefore, the Federal Court, as
the apex Court performs this dual responsibility,
namely (1) the ultimate interpreter of the
Federal Constitution: and (11) the highest appellate
tribunal,

The Federal Court plays an important role in
upholding fundamental iberties as contained in Part
IT of the Federal Constitution, Exsting in parallsl
with the Federal Court i1s the Special Court. It 1s
established pursuant to Article 182 of the Federal
Constitution, It consists of the Chief Justice, who
presides as 1ts Chairman, the Chief Judges of
the High Courts and two other persons who hold
or have held office as judge of the Federal GCourt
or a High Court appointed by the Conference of
Rulers, In this regard. the Federal Court 1s vested
with the jurisdiction te hear any actions, civil or
criuminal, instituted by or against the King or any
of the mne Malay Rulers,



Appointment of Judges

Arvticle 122B (1) of the Federal Constitution provides
that the Chief Justice, the President of the Court
of Appeal, the Chief Judges of the High Courts and
Judges of the superior court shall be appointed by
His Majesty the Yang di-Pertuan Agong (YDEA),
acting on the advice of the Prime Minister, after
consulting the Conference of Rulers, Before tendering
his advice as to the appointment under clause (1)
of a judge other than the Chief Justice, the Prime
Minister by virtue of Article 122B (2) shall consult
the Chief Justice

For the dispatch of judicial business of the High
Court, the YDPA, acting on the advice of the Prume
Minister, after consulting the Chief Justice may
appoint Judicial Commisgionars by virtue of Article
122A8 of the Federal Constitution,

The year 20058 marked a significant improvement
in the mode of judicial appointments in Malayvsia
with the establishment of the Judicial Appointments
Comrmmission (JAC) on 2 February 2002, It 18 a
statutory body which was set up under the Judicial
Appointments Commigsion Act 2008, It assists
the Prume Minister in adwvising the YDPA on the
appointment of Judges of the Superior Courts and
the Judicial Cormmissioners. The functions of the
Commission include among others: 1) to sslect
gqualified persons who merit appointment as Judges
of the supericr court for the Prime Minister's
consideration: (11) to receive applications from
gqualified persons for the selection of Judgss to the
superior court (111} to formulate and implement
mechanmesmes for the selection and appointment of
Judges of the superior court, (1v) to review and
recommend programmes to the Prime WMimster to
improve the admimstration of justice: (v) to make
other recommendations ahout the judiciary, and (vi1)
to do such other things as 1t deems fit to enakle
it to perform its functions effectively or which
are incidental to the performance of its functions
under the Act

When the JAC receives applications for candidates
1t must ensure that the applicant or the candidate
18 qualified ae provided in Article 123 of the Federal
Constitution. Article 123 of the Federal Constitution
provides for the qualifications for the appointment
of Judgss of the superior court. In addition. the
Commission in selecting candidates shall also
take into consideration several criteria which
include; (1) integrity, competency and sxperience;
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i) obhjectively, impartially, fair and good moral
character; (111) decisiveness, ability to make timely
judgments and good legal writing skills: (1v)
industriousness and ability to manage cases well;
and (v) physical and mental health.

In addition to 1ts function of selecting and
recommending candidates, the JAC also formulates
and implements mechanisms for the sslection and
appointment of judges of the superior court as well
as to review and recommend programmes to the
Prime Minister to improve the admimstration of
justice 1n Malavsia,

THE UNITED KINGDOM

The United Fingdom does not have a single unified
legal syetem due toite historical background where
1t was constituted by several separate jurisdictions.
It comprises of one system for England and Wales,
ancther for Ecotland, and a third for the INMorthern
Ireland. In October 2008, the Bupreme Cowrt replaced
the Appellate Committee of the House of Lords
as the highest court in the United Kingdom. The
Supreme Court was established by virtue of Part
2 of the Constitutional Eeform Act 2005 (CRA). It
congists of 12 judges appointed by Her Majesty by
letters patent.

The Supreme Court is the final Court of Appeal for
all civil matters in the United Kingdom, Conversely,
the Supreme Court only hears appeals on cruminal
matters that omginate from England Wales and
IMorthern Ireland. The Supreme Court alsc decides
on devolutionmatters under the Scotland Act 1998,
the Northern Ireland Act 1998 and the Government
of Wales Act 2006, Devolution cases can reach the
Supreme Courtin three ways: (1) through areference
from gomecne who can exercise relevant statutory
powers such as the Attornev General whether or
not the issue 1s the subject of litigation: (1) through
an appeal from certain higher courts in England
and Wales, Scotland and IMorthern Ireland; and (11)
through a reference from certain appellate courts,

Appointment of Judges

The legal set up in the United Kingdom 1s based
on a decentralized svstem which entails variation
of procedures on the appointment of Judges. It
led to the establishment of three separate bodies
for appointment of judges 1n the United Kingdom,
namely, (1) Judicial Appointments Commission
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Members of the Judimal Appointments Commuesion (in 2010) L toR - Justice Zulkefli Ahmad Malanudin, Justics
Richard Malanjum. Justice Arifin Zakaria, Justice Alauddin Dato’ Mohd Sheriff, Chief Justice Zaki Tun Azmi, Tun
Dato Sert Abdul Harmid Hajn Mehamad, Date’ Sen1 Atnum Mohd Saa1d, Tan 11 Lal Chand Vehrah, Tan Sr1 Datule

Amar Steve Shim Lip Keong: and the Secretary, Madam Hamidah Khalid

for England and Wales: (11) Judicial Appointment
Board for Scotland, and (111) Judicial Appointments
Comrmsgsion for MNorthern Ireland,

(1) Judicial Appeintments Commission for England
and Wales

The Judicial Appointments Commission is an
independent cormmission that selects candidates for
judicial office 1n courts and tribunals in England
and Wales. and for some tribunals whose jurisdiction
extended to Scotland or INorthern Ireland. It was set
up on 3 April 20068 1n order to maintain and strengthen
judicial 1ndependence by taking responsibility for
selection of candidates for judicial office out of
the hands of the Lord Chancellor, It also ensures
a transparent and an accountable appointments
process, Ite creation was one of the major changes
brought about by the Constituticnal Reform Act 2005
(CRA), which also reformed the office of the Lord
Chancellor and established the Lord Chief Justice
as head of the judiciary of England and Wales.

Under the CRA, the Judicial Appointments
Commission 1s confemred by the Parhiament with
specific statutory duties with regards to the gelsction
of judges which include (1) to select candidates

golely on merit; (1) to select only people of good
character; and (111) to have regard to the need to
encourage diversity in the range of persons available
for judicial selection,

The Cormmission may be required to select a candidate
for immediate appointment under section 87 of the
CRA. or to identifyv candidates for future vacancy
requests under section 94, The Commission selects
cne candidate for sach vacancy, provided there
are sufficient numbers of selectable candidates
avallable for each vacancy, and recommends that
candidate for appointment to the Appropriate
Authority, The Appropriate Authormty can accept or
reject a recommendation, or ask the Comrmssion to
reconsider 1t. If the Appropriate Authority rejects
a recommendation or asks for reconsideration he
must provide written reasons to the Comimission,
The Commission 1g also involved in the selection
of the Lord Chief Justice, Heads of Division and
the Lords Justices of Appeal, Under the CREA, the
Comrmission's role 18 to convene a selection panel,
which will be a committes of the Commuission, The
members are specified in the relevant ssctions of
the CRA, as amended by the Judicial Appointments
Regulations 2013 and 1t 18 for the panel to determine
the selection process and make a recommendation,



Members of the Judicial Appaintments Commiseion (in 2017) L to R - The Secretary, Mr.

The provisions in Part 2 of Schedule 13 tothe Crime
and Courts Act relating to diversity considerations
will alsc apply to these roles,

Judicial Appointments Board for Scotland
(JABS)

(11)

The Judicial Appointments Board for Scotland
(JABS) was imtially established on an administrative
basis by the Scottish MMinisters 1n 2002, Ite
responsibilities were (1) to provide to the First
Minigter recommendations for appointment to
judicial office based on merit. (11) to consider
waye of recrulting a judiclary representative of
the communities served, and (111) to undertake the
recrultment processes 1n an efficient and effective
manner. In February 2008, the Scottish Ministers
issued ‘Strengthening Judicial Independence in =
Modern Scotland’, a consultation paper containing
proposals which included the promulgation of
legiglation to establigh the Board on a statutory
basgis, Following this consultation, the Judicizry and
Courts (Scotland) Act 2008 was then presented to the
Scottish Parliament in January 2008 which included
provisions to establish the Board on a statutory
basis. The Judicial Appointments Board for Scotland
(JABE) was established a statutory adviscry Ilon-
Departmental Public Body ITDPE) on 1June 2008,
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Wan Khamilanwar Wan
Muhammad. Prof. Dr. Cheoong Yeow Choy, Datu Haj1 Abdul Eazak Tready. Dato’ Anantham Iasinather. Tun
Arifin Zakaria, Chief Justice Raus Shanf, Justice Zulkefh Ahmad Makinudin, Justice Ahmad Haji Maarop. Justice
Fichard Malanjum and Justice Azahar Mohamed

The JABES s responsibilities under the Actinclude ()
gelection of an individual for appointment on merit:
(1) selecting an individual only 1f 1t 1s satisfied that
the individual 1s of good character; and (111) the
EBoard must have regard to the nead to encourages
diversity in the range of individuals available for
gelection to be recommended for appointment to a
judicial office, This 1s subject to the provisions (1)
and 1) above,

(i11) The INorthern Ireland Judicial Appointments
Commission (INIJAC)

The ITerthern Ireland Judicial Appointments
Comrmssion (INIJAC) 1 an independent public body
which was set up on 15 June 2005 by virtue of
the Justice (IMorthern Ireland) Acts 2002 & Z004.
It was established under the Justice (IMNorthern
Ireland) Acts 2002 & 2004 which implemented the
recommendations of the INorthern Ireland Criminal
Justice Review which in turn flowed from the
Belfast Agreement (1298), The Belfast Agreement
provided for a wide-ranging review of eriminal
justice in IMorthern Ireland.

IIJAC primary roles include, (1) conducting the
appointments process: (11) recommending the
appolntment solely on the basis of merit: and
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(111) engaging in a programme of action to securs,
as far as 1t 18 reasonably practicable to do 5o, that
appolntments or recommendations for appointment
to judicial office are reflective of the community
in IMorthern Ireland,

Appointment of Justice of the Supreme Court
of the United Kingdom

The selection process for the appointment of a Justice
of the Bupreme Court of the United Kingdom is
governed by Sections 256 to 31 and Schedule 8 to the
CREA Itis the responsibility of the Lord Chancellor
to convene a Selection Commission which consists
of the President of the Supreme Court, the Deputy
President of the Supreme Court and a member of
each of the Judicial Appointments Commission for
England and Wales, the Judicial Appointments
Board for Scotland and the Judicial Appointments
Commission for INorthern Ireland

The lemeslation does not prescribe a process that a
selection commission has to follow, although under
section 27(2) the Commission must have regard to
any guldance given by the Lord Chancellor as to
matters to be taken into account (subject to any
other provision in the CRA) in making a selection.
In practice sach Selection Commission determines
its own process,

In addition, the Selection Comimissicn has to
congult! the Lord Chancellor, the First Minister
in Scotland. the First Minister in Wales and
the Chairman of the INorthern Ireland Judicial
Appeintments Cormmission, Section 27 of the CRA
sete out a number of requirements, which include,
(1) selection must be on mernit: (11) a person may
only be selected 1f he meets the gualifications
set out at Section 285, (11) a person mayv not be
selected 1f he 15 a member of the Commuission: 1v)
any selection must be of one person only: and (v)
in making selections the Commission must ensure
"that between them the Judges will have knowledge
of, and experence of practice in, the law of sach
part of the United Hingdom.” In practice, this latter
requirement is designed to ensure that there 1s
continued vepresentation from both Bcotland and
ITorthern Ireland,

The CHA preserves a role for the Lord Chancellor
once a Selection Commission has made 1bs decision.
The relevant provisions are sections 28 to 31 of
the CRA. Ssction 28 requires that the Commission
muet submit a report to the Lord Chancellor which
must: (1) state who has been selected: (11) state

who was consulted: and (iii1) contain any other
information required by the Lord Chancellor. The
provision alse allows for the Lord Chancellor to
ask for any further information not included in
the report, Having received the report, the Lord
Chancellor 1g under a statutory dutv to consult
the semor judges or any other judge who has
been consulted, the First Minister in Scotland,
the First Minister in Wales and the Chairman
of the INorthern Ireland Judicial Appointments
Commission,

Prowvisions of the CRA further set out the Lord
Chancellor's options. It i1llustrates circumstances
where he can invite a reconsideration or he can
reject a candidate, But 1f he deoes either of those he
must give reasons. If following the consultations
above, the Lord Chancellor 1 satisfied with the
recomuinendation made by the selection commission,
he shall forward the person's name to the FPrime
Ihnister who, in turn. sends the recommendation
to Her Majesty The Queen who will make the
formal appointment,

AUSTRALIA

The High Courtis the highest courtin the Australian
judicial svstemn. It was established in 1901 by
Section T1 of the Commonwealth of Australia
Constitution Act, The High Court of Australia has
both an original and appellate jurisdictions, Cases
which involve interpretation of the Australian
Constitution. or where the Court may be invited to
depart from one of its previous decisions, or where
the Court considers the principle of law involved
to be one of major public importance, are normally
determined by a full bench comprsing all seven
Justices if thev are available to sit.

The other types of cases which come to the High
Court for its final determination invelve appeals
against the decisions of the Supreme Courts of
the States and Territories, of the Federal Court
of Australia and of the Family Court of Australia
and these are dealt with by a full court of not
less than two Justices, However. there are certain
matters which can be heard and determined by
a single Justice, The subject matter of the cases
heard bv the Court traverses the whole range
of Australian law which includes arbitration.
contract, company law. copyright. courts-martial,
criminal law and procedure, tax law, insurance,
personal injury, property law, family law, trade
practices,



There 18 no automatic right to appeal to the High
Court and parties who wish to appeal must persuade
the High Court. in a preliminary hearing by
furnishing special reasons as to why their appeal
ought to be heard.

Appointment of Judges

Chapter III of the Commonwealth of Australia
Constitution Act provides that Justices of the High
Court and of the other courts created by Parliament
shall be appointed by the Governor-General in
Council. The Attornev-General, as the nation's
firet law officer and part of the executive branch
of govermment, 1s responsible for recommending
judicial appointments to the Cabinet and the
Governor-Ceneral. Before an appointment-process
commences, the Attorney-General shall consult the
courts and the Attorney-General's Department to
congider the need for the appointment.

Cnce the Cabinet has approved the Attorney-
General’'s recommendation of the nominee, the
appointment papers (including the Commission of
Appointment) will be forwarded to the Executive
Couneil Secretariat for consideration by the Governor-
General. If he 1s 1n agreement. the Governor-
Feneral will sign the Commission of Appointment
and it will then be fixed with the Great Seal by
way of authentication. Once an appointment has
been approved by the Governor-General in Couneil,
the Attorney-General will publicly announce the
appointment.

SINGAPORE

The Supreme Court of Singapore 1s the highest
court of law 1in Singapore followed by the Court of
Appeal and High Court, The SBupreme Court was
established under Part 8 of the Constitution of
Republic of Singapore, The powers and jurisdiction
of Court of Appeal and High Court are conferred
by the Constitution or any written law,

The Court of Appeal deals with appeals against
the decisions of the High Court in both civil and
criminal matters. It became the Singapore's final
appellate court when appeals to the Judicial
Committes of the Privy Council were abolished on
8 April 1894, The Chief Justice sits in the Court of
Appeal together with the Judges of Appeal, A Judge,
Senior Judge, International Judge and Judicial
Comimissioner may sit in the Court of Appeal on
such occasion as the Chief Justice reguires. An
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International Judge may sit in the Court of Appeal
involving an appeal against a judgment or crder of
the Singapore International Commercial Court. as
the Chief Justice requires., The Court of Appeal is
usually made up of three judges. However, certain
appeals. including those against interlocutory orders,
may be heard by only two judges, If necessary, the
Court of Appeal may comprige five or any greater
uneven number of judges,

The High Court consists of the Chief Justice and
the Judges of the High Court, Proceedings in the
High Court are heard before a single judge, unless
otherwise provided by any written law, The High
Court hears both criminal and civil cases as a
court of first instance, The High Court alse hears
appeals from the decisions of District Courts and
MMagistrates Courts in civil and eriminal casges,
and decides pointe of law reserved in gpecial cases
gsubmitted by a District Court or a Magistrates’
Court, In addition, the High Court alsc has
general supervisory and revisionaly jurisdiction
over all state courts in anyv ecivil or cruminal
matter,

Appointment of Judges

Despite noticeable resemblance between the
Malaveian and Singapore judicial systems due
to historical reasons, unlike Malavsia which has
devised a procedure on appeintment of judges where
it 1z made on recommendation of an appointment
commisslon, Singapore has not followsd such
approach. Article 25 of the Constitution of the
Republic of Singapore provides that the Chief
Justice, the Judges of Appeal and the Judgss of
the High Court and judicial commissicners shall
be appointed by the President if he, acting 1n his
discretion, concurs with the advice of the Prime
Whnister, Before tendering his advice to the President
on such appointment. the Prime Mimster must
consult the Chief Justice,

Article 22(1)(a) of the Constitution provides that
the President may exercise his discretion to refuse
to make an appointment of the Chisef Justice,
Judges of the Supreme Court. and the Judicial
Commmissioners, Senior Judges and International
Judges of the Supreme Court if he does not concur
with the advice or recommendation of the respective
authority.

Article 98(1) further stipulates that the Supreme
Court justices enjov security of tenure up to the
age of 65 wears. after which they cease to hold
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office. However, Article 85(2) of the Constitution
provides that the president mayv exercise his
discretion on the advice of the Prime Minister to
appoint a person who 1s 65 vears of age or clder
and who 18 sither gqualified for appointment as a
Judge of the Supreme Court or has ceased to be
a Judge of the Supreme Court, to be the Chief
Justice, a Judge of Court of Appeal or a Judge of
the High Court for a specified pericd. In addition,
Article 85(4) provides that in order to facilitate the
disposal of judicial business in the Supreme Court,
judicial commissioners may be appointed for limited
periods

CONCLUSION

the courts remain as one of the
significant institution of a civilized government
in any jurisdiction, The courts are arranged in a
hierarchv and are distinguished from sach other
according to their respective jurisdictions with the
apex Court cocupying the summit as the highest court
of the land., Judges of those courts are appointed
through a distinct judicial appointment process and
as has been illustrated above, that appointment
process differs from one jurisdiction to ancther,
but the objective 1s similar, namely, to appoint a

In conclusion.

qualified person. within the set paramesters. to the
important office of a judge of the superior court.

Prepared by

My Azrcl Abdullah, Research Officer of the Federal Court
My Noorhisham Mcohd Jaafar, Special Officer to the Chief Judges of Malayva
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THE 51 ANNUAL MEETING OF THE
COUNCIL OF JUDGES
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Chief Justice Amfin Zakania, Justice REaus Bhanf Justice Zulkefli Ahmad Malanudin and Justice Richard Malanjum
with the Judges and Judical Commissioners at the 51% Annual Meeting of the Counail of Judges at the Royale
Chulan Kuala Lumpur,

The 51 Annual Meeting of the Council of Judges was
held on the 17 to the 18 March 2017, at the Rovale
Chulan Kuala Lumpur, The mesting was convensd
pursuant to ssction 17TA of the Courts of Judicaturs
Act 1964, Thie yearly congregation of the Judges aims
to facilitate the meeting and discussion among Judges
of the Federal Court, the Court of Appeal and the
High Court on issues pertaimng to the administration
of justice, This meeting was the last gathering of the
judges before the retirement of the Chief Justice,
Arifin Zakaria,

The meetingcommenced with the launching ceremony
of 2 book entitled ‘Justice Above All Selected
Judgments of Tun Amfin Zakama with Commentaries”
on 18 March 2017, The book camprises of a selection of
the Chief Justice's written judgments, The judgments
were companied by analytical commmentaries from
emminent contributors including the former Chief
Justices ef Malaysiaand the Chief Justice of Singapors,
Other contributers include lsgal practitioners and

academiclans, amongst others, Emeritus Professor

Datuk Dr Shad Saleem Farugl, Professcor Madya Dr
Shamrahayu A Aziz, Professor Dato Ealleh Buang,
Datuk ESeri Gopal Sr1 Eam and Datuk Professor
Sundra REajoo,

The book was launched by Duli Yang Maha WMulia
Paduka Ser Sultan Perak, Sultan IMazrin Muzzuddin
Shah Ibni Al-Marhum Sultan Azlan Muhibbuddin
Shah Al-Maghfur-Lah, In his speech. His Rowval
Highness emphasized that in order to maintain public
confidence in the Judiciary, Judges must have the
courage to convey thelr views whenever necessary.
Judges are expected to fulfil their duties with integrity
and 1ndependence 1n accordance with the rule of law,

The book launching ceremony was followed by the
opening address by the Chief Justice to officiate
the 51% Annual Meeting of the Counecil of Judges.
Recounting His Lordship's tenure as the Chief Justice,
His Lordship expressed his pmde of the Malaysian
Judiciary for maintaining ite independence and high
level of integrity, The Chief Justice also reminded the
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Judges that being independent in decision-making
process doess not entitle them to interpret the law
arbitrarily without reference to settled laws and rules,

In accord with the speech of His Eoval Highness
during the book launching ceramory, the Chief Justics
reiterated that amongst the important attmbutes
associated with areliable Judiciary syetem in a soclety
are the high level of judical independence and the
quality of judges in uphelding the rule of law,

On  the the delivery of the
justice svstern, the Chief Justice 18 happy wath the
achievements of the courts for the impressive disposal
rate and the positive image of the Malayvsian Judiciary.
The Chief Justice also compliments the effort of the
Government in getting up spescialized courts which
helps to enhance court effimiency and access to justice,

improvements on

The meeting proceeded with the discussion with the
Chief Eegmstrar Office. Among the 1ssues discussed
were the level of competency in English amongst the
Judges' secretares and the status of the abclishment
of deposite for the filing of appeals, On the 1ssue of
preparation of notes of proceedings and appeal recards,
1t was highlighted that the main cause of the delay in
preparing the notes of procesdings and appeal records
was due to1nadequate number of transeribers.

PERSIDANGAN TAHUNAN MAJLIS HAKIM-HAKIM
KALI KE - 51 TAHUN 2017

The Chief Registrar enlightened the judges on
the initiative to engage fresh graduates from local
umiversities to be apprentices under the Judicial
Clerkship Prograrmmme. The Programme 1s to give
an opportunity for excellent law graduatss to jon
the courts in order to gmin sxperience of the legal
profeszion, The 1dea was well received by the Chief
Justice as 1t helps the graduates to explore the working
environment, especially in the judicial service

At the end of the sgession Justice Ahmad Maarop
informed the audience that the Judicial Appointment
Cormrmission hag published two 1ssues of 'Journal of the
Malaysian Judiciary, which comprises of a collection
of epeeches by the Chief Justice and articles written by
Judges of the Federal Court and the Court of Appeal.
Aming to promote the publication of legal articles by
members of the Malaysian Judiciary, Justice Ahmad
Maarop mwited judeges to contmbute articles to be
published 1n the Journal.

The second day of the meeting continusd with
the presentation by Justice Zawawn Salleh on the
toplc "Court Security Measurss, Best Practice”,
Justice Zawawl Balleh stated 1n his presentation
that the thrsat against the security of the courts
1s something that should be taken sgeriously. There
are geveral court security practices in the United

THE ROYALE CHULAN HOTEL KUALA LUMPUR ‘
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(L-R) Justice Zulkefli Ahmad Malkinudin., Chief Justice Arifin Zalaria, Justice Raus Sharif and
Justice Richard Malanjum at the 51" Annual Meeting of the Council of Judges at the
REovale Chulan Kuala Lumpur Hotel
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Judges at the 51° Annual Meeting of the Council of Judges at the
Royale Chulan Kuala Lumpur Hotel

States which can bes adopted by the Malaysian
Courts, for example. to establish a Court Security
Committee for every court buildings and to open only
one main entrance for the public to enter the court

building,

Justice Zawawi Balleh also suggested that future court
bulldings should be designed to provide protection
against any attack. such as using bullet-resistant
materials when constructing the courtroom. He also
highlighted the suggestion to equip Judgess with
mobile emergency alert system features such as “panic
button” or "alarm bubton’ in order to sxpedite an
BITIEVEENCY UE8pONse,

The Malaysian Judicizry Yearbook 2016 was launched
on 18 March 2017 by the Chief Justice, The Malaysian
Judiciary Yearbook 18 an annual publication which
encompasses articles written by judges and reports
of sigrnificant events of the year 2018, Dwuming the
launching, the Chief Editcr, Justice Zainun Al gave
a speech and lauded the contmbubons made by the
editoral team,

A Farewell Dinner was held in conjunction with the
retirement of the Chief Justice in the evening of the
18 Mearch 2017, Hig Lordship was pleasantly surprised
bv the performance based on his real life experience
including his career in the Judiciary, The dinner was
also entertainied by the live performances of members
of his fanuly and friends.

The 51" Annual Meeting of the Council of Judges
concluded with the closing remarks by Chief Justice
LAmifin Zakama thanking the Committes, which was led
by the Chief Registrar for orgamzing such a wonderful
event. Fis Lordship mentioned that the dinner heldin
this Conference as one of the best that he had attended
in the last few vears,

The Chief Justice rveiterated the umportance of
listening to lawyers' arguments by judges. In denving
the lawyer's mght to speak, justice may not be achieved
and 1t can cause the judical system to collapse. At
the end of his speech, His Lordship reminded and
encouraged the judgss to write more Jjudgments, as it
1z one of the cnteria for then promotions
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Book Launch of “Justice Above All: Selected
Judgments of Tun Arifin Zakaria with
Commentaries”

18 March, 2017

N

Salam Sejahtera,

Beta bersvukur ke hadrat ILAHI kerana dengan
limpah rahmat daripada I7va juga, BEsta dapat
berangkat ke Majlis Pelancaran Buku "Justice Above
Ally Selected Judgments of Tun Arifin Zakarma with
Commentaries,”

Dengan penentuan dan kehendak ILAHI jua. Tun
Arifin Zakaria diperkenankan oleh Serm Paduka
Baginda Yang di-Pertuan Agong, mengangkat
sumpah jawatan sebagal Eetua Halam INegara pada
12 Eeptember 2011 mengikut Perkara 129E (1)
Perlembagaan Persekutuan.

Tun Armfin dilantik sebagal Ketua Hakim MNegara ke-
13, mengambil alih daripada Tun Zala Tun Azmi,
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Ladies and Gentlemen,

I am parficulanly pleased to be present at this
gignificant event this morning to cslebrate the
contributions of YAA Tun Amfin Zakara on the sve
of his retivement from his high judicial office. as the
Chuef Justice of Malaysia,

This mormngs esvent provides a fimely opporturnty
to speak about what matters most to judgss — that 1s,
their judgments, and the importance of upholding and
adhering to the principles of the Rule of Law,

Havinghadthe privilege cf bainghborn to ajudgemyself.
1t would not be an exaggeration for me to say that the
office of a judge places upon the holder onerous duties
and responsibilities that go bevond those imposed on



ooccupations in other walks of life. As the well-known
jurist David Pannick puts it "Judges do not have an
easyv]ob, Theyvrepeatedly do what the rest of us seek to
avold: malke decisions” (Dawid Pannick, Judges, 1987).

Inmalingdecisions, judges have to glvereasonsin their
wrnitten judgments, These written judgments are vital:
Fivet, 1t reflects the transparency and accountability of
the decision-malaing process, an integral component to
gaining public confidence; and secondly, 1t 1= through
these judgments that the law 1s developed.

Ag common law lawyers, in making their judgements,
judees should be well-armed with a strong narrative,
in which the justfication for the reasoming in thew
judgments 1s given pride of place.

These qualities are clearly evident in any reading
of the judgments of great judges of the past and
present. Such judges dominate and define thew age.
even as they are themselves shaped by 1t Some are
consummate judicial figures, whose legacy of brilliant
judgments will be passed on to the generations that
follew, In thig regard, we will alwayve be indebted to
the lucid reasoning we find 1n the judgments of Tun
Sufflan, Tun Az, His Royal Highness Sultan Azlan
Shah, Justices Eusoffes Abdocleader, HT Ong, 88 Gall,
and all our other judicial lununariss,

When judges retire. thev lsave behind a corpus of
judgments which will continue to be part of the law
— to be applied. analysed and scrutinized. It is these
judgments that secure their place in the legal history
of the country,

Today 1n the collection of judgments contained in
the book, Justice Above All, we get a glimpse of
Chief Justice Tun Anfin's contrmbution to Malaysian
jurisprudence,

Bevond independence, impartiality and integmty,
a judge must also possess a good and sharp mind,
If ignorance of the law doss not absclve an accused
person, then it must be even more compellingly the
casge that the person sitting in judgment must possess
fullv, not just the requisite knowledge, but also the
sharp faculties and intellect necessary to apply that
knowledge properly,

Good judgments are the very cornerstone of common
law, They provide the foundations and fabriz that form
and shape 1t. Judges must thus confinually strive to
refine thelr judgments before delivering them. Since
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their judgments determine not only the outcomne
of each dispute brought before them, but may also
contribute to the development of the future application
of the law. there 1s no room for slack intellectual
effort.

Evenif game may disagree with the reasoning or views
of some judges in some cases, the sheer majesty and
brilliance of the judgements thevregularly dehver, and
the coalescence of human thought and experisnce that
these represent, cannot fail to iimpress and inspire us.

In thig light, one might pose the question of what 1t 18
that makes a judgment great. Andin what context and
by what dimensions can we measure and compare such
greatness? I would like to gquote something my father
gaid at the 11th Tunku Abdul Rahman Lecture at
the Malaysian Institute of Management in INovermber
1984, His Roval Highness said, .., The emxstence of
the courts and judges 1n every ordered society proves
nothing: 1t 1s their guality, their independence and
their powers which matter ...’

In extending to judges the privilege to ssrve on the
Court. 1t 18 taken for granted that among then many
qualities 1s that of wisdom, to ensure that justice and
falrness are upheld in all thelr jJudements. But even
though as Francis Bacon, the former Leord Chancellor
of England, saud, "knowledge 18 power,” knowledge
and wisdan are not enough. They must alwayvs be
accompanied by intellectual honesty and above all
independence,

Although there 18 undeoubtedly value 1n unammous
opinions, it 18 cmbeal that judges speak 1n dissent
where necessary. Some Judges may hold strong legal
and moral convictions, vet faill to articulate their
concearne in their judgments. They may remaln silent
out of deference to the judgments of others; out of
concern that thelr comments may be dismmssed: ov
out of a musplaced belief that what they might have
to say 18 not that impertant, But the Bench, and
judicial decision-malking processes, can easily handle
the ramifications of a divergent cpinicn on any glven
lssue,

Sometimes. the brave dissenting voice 18 transformed
into law, A classic case is that of Brown v Board of
Education 347 US 483 (1954) when the US Supreme
Court gave weight to the spirit of Justice Harlan ‘s
dissenting voice 1n Plessy v, Ferguson 163 .8, 537
(1888), As a result. and 1n a historic judgsment. then
Chief Justice Warren held that ramal segregation
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in public schools constituted a wviclation of the US
constitutional guarantee of equality of T1ghts,

And of course. who can forget Lord Atkin's famous
dissent 1n Liversidge v Anderson [1942] AC 208 and
Lord Denning's dissenting judgment in Candler v
Crane, Christmas & Co [1951] 2 KB 184, both of which
had far-reaching consequences for the landscaps of the
law thereafter,

As 1 stated earlier, judges also shoulder a heavy
responsibility in discharging ther duty to upheld the
Rule of Law,

It 18 by thewr judgments that judgss are made
accountable for the decisions they have made. It goes
without saying that they should be fiee to sxpress
their reasons as they think fit. In other words, for the
Rule of Law to flowmsh, courts and their participants
should be allowed to express a vamety of 1deas and
principles, Every judgs should have the opportumty
to participate fully, even while the majority decision
rules the cutcome, This judicial independence 1n turn
helps to ensure that the Rule of Law 18 fullv upheld,

It 1= this adherence to the Rule of Law that should
be the compass and leitmoetif of all judges in the
adjudication of all the matters before them —no matter
what the 1ssusg are and no matter whose interests
thev are deciding, This ensures thatjustice will always
pravail,

The character, qualitiss and independence of the judges
thamselves also serve to sustain public confidence in
the court. The judges are not there sumply to decide
cases but to decide them as thev think the cases should
be decided 1n the true spint of justice and farness,
Deing the might thing 1s therefore incumbent on all
judges. In fact, 1t 18 their supreme duty,

We live in challenging times, in which our institutions
sometimesseem tobe under threat, Thismakesit all the
mare cruclal that the publice regard for the judiciary
should be at its lnghest and clearest, More than ever,
we need courageous and fair-minded judges to instil
confidence that the judicial svstem remains sacrosanct
in guarding the rights. interests and liberty of all

The judiciarymust thus strive relentlessly to dispense
justice 1n accordance with the Rule of Law. While
thig 1s an essential prevequisite for safeguarding civil
and political mghts and ensunng good governance.
1t also provides the foundation for econcrmic growth
and progress. By providing fair and prompt judicial
decisions on matters concermng the enforcement of
commercial mghts, a well{functionming judicial system
helps to promote a competitive and attractive econonic
climate in the country. This in turn facilitates value-
adding capital formation and investment,

It 18 of course by no means the express role of the
judiciary to encourage economic growth, But ensuring
that our judicial svetem delivers justice remains a
sine qua non for maintaimng a reputation for fairness
and efficiency, and something cur judiciary should
continually sesk to achieve. As our economy and
socety continue to evalve. the progress being made 18
thus further strengthened by owr maturing judiciziy.
and by the integmty of the judicial decision-making
process,

Thus, I return to the question posed earlier of what
malkes ajudgment great, Wy own belief 1s that a great
judgement is one in which the decision-malker fully
understands that heis the guardian of the Rule of Law,
and in which his fidelity to its precepts is absclute,

In this regard. I would like to end with a quote again
from my father. Hizs Roval Highness Sultan Azlan
Shah, who, like Tun Arifin, was also the Chief Justice.

I quote:

"The rules concerning the independence of the
Judiciary.., are designed to guarantee that they will
be free from extranecis pressures and independent
of all quthority save that of the law. They are
therefore, essential for the preservation of the Bule
of Law, ™

Ladies and Gentlemen

VAL Tun Anfin Zakaria has had a long and illustrious
career on the Bench, As a judge he wrote some
outstanding judgments, some of which are contained
in this new bool, Justice Above All

! HEH Bultan Azlan Bhah in “Gupremacy of Law in Malaysia® in Constitutional Monatchy. Rule of Law and Good Governance:
Belected Essays and Speeches by HRH Bultan Azlan Ehah , 13-33 at pages 14-15



The judgments selected for this ccllection, =ach
accompanied by one ormors commentaries by erminent
lawyers, should simulate readers, and challenge the
boundaries of thew legal imaginations 1n the most
significant way., Tun Amfins work encompassss a
diverge range of issuess. The book wall undoubtedly
influence thinking on the weighty matters that the
judgements address, andcontributein thiswaytowards

the further development of Malaysian jurisprudence

I believe that Tun Arifin's place in history is assured,
as 1t stams fran the sssential fact that through his
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lifdlong work with the law, Malaysian jurisprudence
has erown tmmensely in size and form, I am certain

that this bock will have a place of prominence on any
bookshelf.

Tun Arifin, I wish vou a happy refirement,

Dengan Kalimah Bismillahi REalhmamr REahim, Beta
dengan sukacitanya melancarkan buku ‘Justice
Above All: Selected Judgments of Tun Arifin Zakaria
with Commentaiies.”

Dull Yang Maha Mulia Paduka Ser Sultan Perak, Sultan MNazmn Muzzuddin Shah Ibni
Al Marhum Sultan Azlan Muhibbuddin 8hah Al-Maghfur-Lah (left) with Chief Justice Arifin
Zakara and Justice Eaus Shamf



THE MALAYSIAN JUDICIARY
E P i L 2017

OOK LAUN

by

HIS ROYAL HIGHNESS
SULTAN NAZRIN MUIZZUDDI

Justlce Above All

Selected Judgments of Tun Arifin bin Zakaria With Con

A —— — =

s

—

18 March 2017 | 10.00 a.m | The Royale Chulan Kuala L

p—— e s -~ B : /
i o . & " ?-. 4 = ot 4 Q,/ e ? /
-, \ : %) TP, 5 o 4"
. . 2 __
- F | y

a "';—' 3

. e RIS R N o

“Justice Above All: Selected Judgments of Tun Arifin Zakama with Commentarmes’ launched by Dulh Yang
Muhibbuddin Shah Al-Maghfur-Liah.



THE MALAYSIAN JUDICIARY

i |

0

ir‘

2
R O

o
1

At

BoC

AT

B

]
e
<t
.f.-.
E
-
Q
N
.
Ny

N SHAH

Hatlooted Judgmenis of
Tary Arifin bin Za haria

CEnIe L i

With «

nmentaries

SWEET &M |

IMaha Mulia Paduka Ser Sultan Perak. Bultan INaziin Muzzuddin Shah Ibni Al-Marhum Sultan Azlan



THE MALAYSIAN JUDICIARY
YEARBOOK 2017

RETIRED JUDGES

Tun Arifin Zakaria

Tun Anfin Zakanma, the former Chief Justice of Malaysia was
born 1n Pasir Mas, Eelantan on 1 Cetober 1850, He received his
early education at Sekelah Melayu Tiang Chandi, Repek, FPasir
Mas, Sekolah Melayvu Gual Perick, Pasir Mas, Sultan Ibrahim
Frimary School, Pasir Mas, Sultan Ism=il College of Hota Bahru
and went to read law at the University of Sheffield, He pursuesd
his LL.M from the University College of Londen and was ecalled
to the English Bar in 1972,

Upon graduation, Tun Arifin Zakaria joined the Judicial and Legal
Service in 1874, Throughout his career he held various important
posts including Liegal Cfficer in the Prime Minister's Department,
Magistrate in Petaling Jaya. Senlor Assistant Registrar in Kuala
Lumpur High Court, Federal Counsel at the Attorney General's
Chambers, Legal Officer at Ministry of Frimary Industry, Federal
Counsel at the Ministry of Law, State Legal Adwvisor of Malacca
and Perak, Legal Adviscr to the Public Service Department, Deputy
Farliamentary Drafteman, Senior Federal Coungel at the Attorney
Zeneral's Chambers and the Department of Inland Revenue.

Tun Amfin Zakara was appointed as a High Court Judge on
25 January 1994 He was elevated to the Court of Appeal in 2002, and subsequently to the Federal
Court in 20056, On 18 October 2008, Tun Arifin Zakaria was appointed the Chief Judge of Malaya, He
was appointed as the Chief Justice of Malaysia on 12 September 2011,

In his long tenure on the Bench, he presided over a number of high profile cases including Lina Jov v
Majlis Agama Isglam Wilayah Persekutuan & Ors', FP v Hanif Basree Abdul Rahman® Raja FPetra REaja
Kamarudin v Menter Dalam 1egeri®. Shamala a/p Bathivaseelan v D Jevaganesh a/l © Mogarajah
(also known as Muhammad Ridzwan bin Mogarajah) & Anor®. Titular Roman Catheolic Archbishop of
Kuala Lumpur v Menteri Dalam Iegeri & Crs®, Dato’ Seri Anwar bin Ibrahim v Public Prosecutor and
another appeal® and Public Prosecutor v Azmi bin Sharom',

In Date Seri Ir H) Mohammad IMNizar Jamaluddin v Dato' Ser Dr Zambry Abdul Kadir, Attorney
General (Intervener) [2010] 2 CLJ 925 Tun Arifin Zakaria observed that:

"The appellant cannot continie to govern after having lost the support of the majority. To alloiw him
to do so would be going against the basic principle of democracy. However, we would add that this
by no means is the end of the matfer, as it is always open to the appellant o bring ¢ vote of no
confidence against the respondent in the State Legislaiive Assembly of Perak or make @ represeniation
to His Royval Highness the Sultan of Perak at any time if he thinks that the respondent does not
enjoy the support of the majority of the members of the State Legislative Assembly of Perak

On the Bench., Tun Anfin Zakaria was known to be a strict and firm judge, During his tenure, he
meanaged to increase public confidence in the svstem, Tun Arifin Zakaria completed his tenure on
31 March 2017,

! [2005] 4 CLd 866
[2008] 4CLJ 1
[2010] 4 CLd 25
[2011] 2 MLJ 281
[2014) 4 MLJ 766
[2015) 2 MLJ 263
[2015] 6 MLJ 751
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Tan Sri Datuk Suriyadi Halim Omar

Tan 81 Datuk SBuryadi was born in Seremban, INeger Sembilan
on 8 May 1951, He obhtained his LLE (Hons.) from Warwick
University and was admitted as a Barrister-at-Law of the
Lincoln's Inn in 1975, Tan Sr1 Datuk Surivadi had a long and
llustrious legal career as he had served for 42 vears in the
Judicial and Legal Service,

He started his caresr as a Legal Officer (Cadet) in Kuala
Lumpur High Court in 1875, Throughout his service, Tan Sri
Datul: SBumvadl had served in varicus capaciiies, amongst
others, as Magistrate in Malacca, Deputy Public FProsecutor in
Ieger1 Sembilan, Sessions Court Judge, Federal Counsel of the
Ministry of Home Affairs as well ag 1n government agencies
such asg the Inland Revenue Board and the Anti-Corruption
Agency (now Malaysian Anti-Corruption Agency), In 1982, he
was appointed as the Deputy Head of the Prosecution Division,

Tan 8r1 Datuk Sumyadi was appeointed a Judicial Commissioner
on 1 IMovember 1294 and was confirmed as a High Court
Judge on 12 January 1986, He served in Malacca, Kelantan, and Shah Alam High Court before being
elevated to the Court of Appeal 1n 2008, After four vears, Tan S Datulk Sumyadi was appointed a
Federal Court Judge, He retired on 7 INovember 2017,

Tan Sr1 Datuk Surmyadi 18 known for his landmark decisions, and in Mohd Ridzwan Abdul Razak v
Asmah H) Mohd INor [2018] 6 CLJ 3468 where he cbserved that:

"After mulling over the matter, we arrwved ot a decision fo undertake some Judicial activism exercise
and decide that t is timely to import the tort of harassment into our legal and judicial syvstem. with
sexual harassment being parf of it."

Dato’ Varghese George Varughese

Dato’ Varghese George Varughese was born on 28 July 1950 1n Klang,
Selangor, He graduated with LL.B (Hons) from the Umversity of
Singapore 1in 1974, Upon his graduation, Date Varghese was called
to the Bar and practiced ag a lawyer for 35 years, He was a Senior
FPartner of Messrs, Zain & Co. before his appointment as a Judicial
Commuiseloner on 28 October 2009, Date” Varghese 18 a Fellow of the
Chartered Institute of Arbitrators and the Malaysian Institute of
Arbitrators,

On 10 August 2011, Dato’ Varghese was elevated as a High Court
Judge and served in the Kuala Lumpur High Court and Penang High
Court specializing in civil and commercial cases, He was elevated to
the Court of Appeal on 30 September 2013, He retired as a Court of
Appeal judge cn 28 January 2017,
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Dato' Zamani A. Eahim

Dato’ Zamani A, Rahim was born on 7 October 1950, He was admitted
as a Barrister-at-Law at Linceln's Inn in 1984 and was later admitted
as an Advocate and Solicitor of the High Court of Malaya on @ January
1888,

He began his legal carser as an advocate and solicitor and became a
partner in Messrs Zamani A, Rahim & Partnere before being appointed
as a Judicial Commissicner on 13 August 2007, He was elevated as a
Judge of High Court of Malava on 14 April 2010 and was subsequently
elevated to the Court of Appeal on 16 February 2015, His tenure ended
on 8 April 2017,

Dato' Asmabi Mohamad

Dato’ Asmabl Mohamad was born 1n Kedah on 12 INovember 1851, She
firet chtained her teaching certificate from the Language Institute of
Kuala Lumpur in 1976 and pursusd her LL.B at the University of
Malava and graduated 1n 1984,

She started her cavesr by joining the Judicial and Legal Service in
19584 and during her long career ghe held varicus important posts such
as Semor Assistant Registrar, Magistrate, Legal Advisor at Mimstry of
Apericultural, Director General of Judicial and Legal Training Institute,
and Deputy Head of the Civil Divisicn at the Attorney General Chamber.

Dato' Asmabl Mohamad was then appointed a Judicial Comrmissioner
i of the High Court of Malayva on 14 August 2009 She was elevated as
a Judge of the High Court cn 19 February 2014 and subseguently on 21 March 2018 to the Court of
Appeal. Dato’ Asmabi Mohamad retived on 12 IMNovember 2017,

Datuk Lim Yee Lan

Datuk Lim ¥ee Lan was born on 30 December 1951 in Johore Bahru,
She obtained a Bachelor Degree in Law from the University of Malava,
She joined the Judicial and Legal Service upon graduation and was
first posted as a Liegal Officer of the Attorney General's Chambers 1n
1978, Datuk Lim Yee Lan continued to hold several posts during her
career, amongst others, as Legal Officer in the Ministry of Works and
Fublic Utilities, Sessions Court Judge 1n Kuala Lumpur, Legal Advisor
in the Ministry of Finance and was appointed as a Treasury Sclicitor

of the Treasury of Malaysia from 2001 until August 2008,

Datuk Lim Yee Lan was appointed as a Judicial Commissioner on
1 September 2005 and was elevated to the High Court bench two vears

. after, She served in the High Courts of Kuala Lumpur and Shah Alam
during her tenure as a High Court Judge, On 4 Aprl 2012, she took an cath as a Court of Appeal
Judge. She retired on 30 December 2017,
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Dato' Wan Afrah Dato' Paduka Wan Ibrahim

Dato Wan Afrah was born in Aler Setar. Kedah on 13 July 1956,
She studied in the University of Malaya where she received her LL B
(Hons.), 8he began her career in the Judicial and Legal Service as
a Senior Assistant Registrar in Seremban High Court, In 1984, she
assumed the duty of Assistant Divector of the Legal Aid Bureau in
Seremban,

During her tenure in the Judicial and Legal Service, she also held the
posts of Magistrate and Sesgsions Court Judge in several states, Cn 1
Mav 2002, she took her oath of office ag a Judicial Comimissioner and
was later appointed as a High Court Judge of Malayva on 21 December
2004, She then served in the High Courts in Kuala Lumpur, Ipoh
and Shah Alam pricr to her retirement on 30 June 2017,

Dato’ John Louis O'hara

Dato’ John Lows O'hara was born on 29 May 1951 1n Seremban, [Teger1
Sembilan, He received hig LL.B (Hons,) at Kings College University
of London. A Barrister-at-Law of Lincoln's Inn, he began his career
in the Judicial and Legal Service as a Magistrate in Kuala Lumpur
in 1276, During his career in service. Dato’ John Louls held varicus
poste, amongst others, as Deputy Fublic Frosecutor, Federal Counsel,
Sessions Court Judge, President of the Industrial Court in Fuala
Lumpur and Legal Adwviser of the Prime Minister's Department. In
2003, Dato" John Louls held the post of Head of the International
Affairs Division in the Attorney General's Chambers,

Dato' John Louis took the oath of office as a Judicial Commissioner on
1 September 2005, He was confirmed as a High Court Judge 1in Malayva

and served in the High Courts of Penang and Kuala Lumpur before hig retirement on 29 Mav 2017,

Dato' Noraini Abdul Rahman

Date’ INoraini Abdul Eahman was born in Mulkim Tunjang Kedah
on 29 April 1951, She obtained her LL B (Hons.) from Queen Mary
College, Uriversity of London, Date' INoraini Abdul Eahman joined the
Judicial and Legal Service as a Legal Officer in the Kuala Lumpur
High Court. Bubseguently, she assumed the duty of President of the
Segsions Court Judge 1n Petaling Java, In 1978, she served as a Legal
Officer in the Department of Public Trustee and Official Adrministrator,

She further held various and important posts, amongst others, Assistant
Parliamentary Draftsman. Head of Judicial and Training Institute
(ILIZAP), Law Reform Commissioner, Deputy Head of the Adviscry
and International Affaire Division (I) as well as Director of the Legal
Profession Qualifving Board (LEGB).

On 15 September 2008, Dato’ INoraini took the cath as a Judicial Commissioner and was confirmed as
a High Court Judge in 2011, She sgerved in the High Courts of S8hah Alam and Kuala Lumpur until
her retirement 1n Aprl 2017,
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Dato’ Teo Say Eng

Dato’ Teo Say Eng was born on 4 November 1851 in Negeri Sembilan,
He cbtained his LLB from Umversity of London and Uriversity of
Malayva He then pursusd his Master Degree at the INational Umversity
of Singapore and the University of London.

Date' Teo Say Eng was appointed a Judicial Commissioner on 14 August
2009 and as a Judge of High Court of Malaya on 12 September 2014,
His tenure ended on 4 November 2017,

He had written several books including “Fractical Handbook on Criminal
Prosecution in the Subordinate Court’, "Your Rights and the Law’,
‘Military Legal Proceeding in Malaysia® and the "Malaysian Crumninal
Latigation Manual.”

Datulk Douglas Cristo Primus Sikayun

Datuk Douglas Crmisto Primus Sikayun was born on 27 March 1851 1n
Tawau, Babah, He cbtained his Bachelor of Law from the University
of London and was admitted as a Barrmster-at-Law of the Honourable
Society of the Middle Temple,

He was called to the Sabah Bar on 6 April 18279, He served in varicus
fielde 1n his legal carveer including as a Lecturer at Mara Institute of
Technelogy and a Magistrate in Bandakan. He 1s also an Accredited
Mediator and Fellow of Chartered Institutien of Arvbitrator, In 2010,
Datult Douglas Cristo Primus Sikayun was admutted as advocate &
solicitor of the IMative Court of Appeal.

Datuk Douglas Cristo Primus Sikavun was subsequently appointed as a Judicial Commissioner of the
High Court in Sabah and Sarvawak on 17 January 2011 and was posted at Tawau High Court, On 18
February 2015, he was elevated as a Judge of the High Court in Sabah and Sarawak. Datuk Douglas
Cristo Primus Sikayun's tenure ended on 27 September 2017,

Dato’ Zakiah Kassim

Dato' Zakiah Kassim was born in Kubang Pasu, Kedah on 27 May 1959,
She obtained her LL.E (Hons,) from the University of Malaya in 1883,

She started her career by jomning the Judicial and Legal Service in
1883 and during her career she held wvarmous posts 1ncluding Senior
Assistant Registrar, Magistrate and Sessions Court Judge, During her
tenure at the Attorneyv General Chambers she was posted in varicus
divisions such as advisory and drafting divisions. In 2008, Dato’ Zakiah
Kassim was appointed a Chairman of the Adviscry Board in the Prime
Minister Department,

Dato' Zakiah Kassim was appointed as a Judicial Commissicnsr on
14 August 2008 and her tenure ended on 13 August 2017,
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Mr. Wong Teck Meng

W, Wong Teck Meng was born in Johor on @ October 1958, He graduated
with LL.B (Hong.) from the Umversity of Malaya 1in 1982,

He started his caresr in 1982 and throughout his career in the Judicial
and Legal Service he has held various important posts such as Magistrate,
Senior Assistant Eegistrar, Deputy Public Prosecutor and Sessions Court
Judge. He was appointed a Chairman of the Parcle Board in 2008,

On & July 2013 Mr, Wong Teck Meng was appolnted a Judicial
Commissioner of the High Court in Malaya, He completed his tenure
on 7 July 2017,

Dato' Siti Mariam Haji Othman

Dato’ Biti Mariam Haji Othman was born in Perlis on 18 October 1961,
She obtained her LL.E Degree from the University of Malava in 1985,

Dato’ S1t1 Mariam Haj Othman had a long career in the Judicial and
Legal Services which she joined in 1985, during which she held various
posts including as a Legal Officer at the Attorney General Chamber.
Eegistrar of the Supreme Court. Eegistrar of the Federal Court and
Bessions Court Judge,

Dato’ S1t1 Mariam Hajl Othman was appointed as aJudicial Commissioner
of the High Court in Malaya on 18 December 2015, She complsted her
tenure on 15 Decermnber 2017,

Mdm. Al-Baishah Abd. Manan

Mdm. Al-Baigshah Abd. Manan was born in Kuala Hangsar, Ferak on
11 Beptember 19569 She graduated with LL.EB (Hons) from University
of Malaya in 1985,

She began her legal caresr when she joined the Judicial and Legal Ssrvice
in 1985 and held varicus posts during her tenure including Magistrate,
Senior Assistant Registrar, Deputy Registrar, Senior Federal Counsel
and Sessions Court Judge,

Mdm, Al-Baishah Abd, Manan was appointed as a Judicial Comumissioner
on 16 December 20156 She completed her tenure on 16 December Z017.
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JUDGES IN REMEMBRANCE

Remembering the late Mr. Abdul Razak Dato’ Abu Samah
(Former High Court Judge)

The late Mr, Abdul Razak Dato’ Abu Samah was born on 25 February 1928 in Pekan, Pahang and was
educated at Cambridge UUniversity where he received his LL.B., Upon his graduation, he was called to
the English Bar.

Mr. Abdul Razak joined the Judicial and Legal service in 1958 as a Cadet Legal Officer, He had served
in the service for 16 vears as a Magistrate in Sungal Petani, President of the Sessions Court in Raub,
Deputy Public Prosecutor. Senior Federal Counsel. State Legal Adviser of Penang and Selangor. He also
held the post of Parliamentary Draftsman shortly before his appointment as a High Court Judge in
1974, He continued to serve in Kota Bharu, Kuantan, Kuala Lumpur and Ssremban. M, Abdul Razak
retired as a High Court Judge on 25 February 1921, He left us on 22 October 2017 at the age of 91,
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Remembering the late Dato' Faiza Thamby Chik
(Former High Court Judge)

The late Dato’ Faiza Thamby Chik (second from right) with Judges at an official event

The Late Date Faiza Thamby Chik was born on 6 October 1932 in Rembau, INegeri Sembilan, He
recelved his early education in INegerl Sembilan and became a qualified language teacher. He went to
study law and upon graduation he was called to the English Bar in July 1872,

He was called to the Malaysian Bar and set up his own legal practice in 1973, In 1988, he obtained
a Diploma in Svamah Law & Practice and thereafter pursued his Masters in Comparative Laws from
the International Islamic University Malavsia

Date Faiza Thamby Chik was appointed as a Judicial Commissicner on 1 December 1988 and was
elevated to the Bench as a Judge of the High Court on 1 August 1880, After serving for 17 wears on
the Bench, Datc Faiza Thamby Chik retived on & October 2005,

After his retirement. he continued to be active in the legal field. He was appointed for varicus post
including Senior Fellow at the Islamic University of Science Malaysia (USIM), Board of Directors of
the Institute of Islamic Understanding Malaysia (IKIM), Consultant to the Malaysian Law Journal
Sdn Ehd and member of the Bharak — Civil Laws Technical Comrmattee (JAFIND.

During his tenure on the Bench, he presided over several landmark cases, 1ncluding Shamala
Sathiyaseelan v Dr. Jeyaganesh C Mogarajah & Anor! and Lebbey Sdn Bhd v Tan Keng Hong
& Anor® In Lina Joy v Majlis Agama Islam Wilayah & Anor®, Dato Faiza Thamby Chik said:

"Applving the principle of harmonious consiruciion is to read Article 11(1) together with arts 3(1),
182(8), 74, 121(1A) and 160 so as fo gwe effect to the intention of the framers of our constitution,
When read together art 11{1) must necessarily be qualified by prouvisions on Islamic law on
apostasy enacted pursuant fo art 74 List IT in respect of the plaintiffs intention to convert out
of the Islamic religwon. Her purported renunciation of Islam can only be determined by the
Svariah Courts and not the Civil Courts pursuant to art 121(14)"

Dato Failza Thamby Chik passed away on 25 August 2017 at the age of 78, Date’ Faiza Thamby Chik
was known as a Judge who always upheld the integrity of the Constitution and Islamic principles in
his judgment.

| [2004] 2 MLJ 648
[2000] 7 MLdJ 521
[2004] 2 MLJ 110
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CHAPTER 6

JUDICIAL TRAINING
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JUDICIAL ACADEMY

By Justice Azahar Mohamed
Judge of the Federal Court
—cum- Chairman of Training Committee

of The Malaysian Judicial Academy

Judges ars conscious that justice cannot be
compromised in the quest for greater efficiency and
speed in the disposal of cases This iz addressed
bv emphasising the importance of the gquality
of judgments handed down at all levels of the

judiciary. It is therefore vital that a judge should

accept that continuing legal education 1s part of
the job, Observing that most countries with a well-
developed legal system and judiciary have judicial

training institutes or colleges. we realized that it

was important that judges spent time learning their
craft, Continuing judicial training is important to
enhance the gkill and compatibilities of cur judges
to meet new challenges and further enhance public
confidence in the administration of justice,

To this end, the Judicial Academy was set up as
a training institute in 2012 with the objective of
ensuring that judges acquired and developed the

skill and knowledge necessary to perform their role
to the highest professional standards. Teaching
programmes include the teaching of substantive
and procedural law. the teaching of judgment
writing, the teaching of "judge craft’. the teaching
of legal ethics and the teaching of management and
interaction skills, Each sducational and training
programme 1g designed on a need to learn basis.
Thev are either taught in small groups or to the
entire judicliaryin a single session in order to cater
for the judges’ differinglevels of judicial knowledge

and experisnce,

The training programmes presentlvrun by the Judicial
Academy fall into the following two categories, First,
there are in-house training sessions taken by senior
appellate judges. In their capacity as facilitators
these appellate judges conduct face-to-face training
on substantive and procedural law that is raised



regularly, or might be raised, in court, The module
covers the ‘nuts and beolts that everv judge would
encounter on a daily basis Besides gaining relevant
practical knowledge, it 18 the aim of this programme
that judges will be equipped with useful problems
sclving skills by learning from experienced judgss.
The in-house courses are meant to be inter-active
and reguire active participation bv judges. We
always provide the platform for senior judges to
come together and share thelr experiences with the
High Court judges. This will cpen judges' nunds
to best practices in judicial skills,

Second 1s a programme run by the Judicial
Academy 1n ccllaboration with bodies such as
Securities Comimssion, Central Bank and Kuala
Lumpur Eegional Centre for Arbitration. Under
this category, the Judicial Academy invite eminent
local and foreign speakers who are experts in thewr
respective fields to conduct workshop and to give
talks to judges in specialised avea of law,

Over the last few wyears, the Judicial Academy
has conducted modules on reception of evidence
in civil cases, 1ssues 1n commercial casss, practical
1ssues 1n injunction cases, the law on murder and
drug trafficking laws, judicial craft and the art of
judgment writing.

In 2017, the Judicial Academy conducted courses

on varlous subjects, including:

* The law on Defamation and 1ts recent
developments:

* Drug trafficking offences (ssction 32E of the
Dangerous Drugs Act) and Murder (section 302
of the FPenal Code):

+  Judge Craft;

*  Becunity Laws:

*  Agsessment of Damages:

* Case Management In Civil Caszes:

* The Companies Act 20186,

* Cmminal Law: Evidence and Procedure;

*  Judgment Writing, and

*  Lecture entitled "Eastminster — Constitution-
Making in Malaysia and Commonwealth Asia
Following Independence” by Dr. Harshan
Kumarasingham:

From the feedback that we have received from
participants and the facilitators. generally the
training modules have achieved their targst,
The teaching modules have given the judges the
opportunity to practice and develop skills. Thew
provide an avenue for judges to raise common
practical problems and exchange their practical
personal experiences for the common benefit, The
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Academy has also received constructive feedback
from the participants and the Federal Court and
Court of Appeal judges on what aveas of law that
require emphasgis with the objective of enhancing
the professional competency of our judges.

To reinforce the Judicial Academy's position as a
key orgamzation for the training of our judges, a
Training Committee was established in February
2017, Members of the committee are as follows,

Chairman
Justice Tan Sr1 Azahar Mohamed,
Judge of the Federal Court

Members

Justice Datuk Dr. Prasad Sandosham Abraham.
Judge of the Federal Court

Justice Dato Tengku Maimun Tuan Mat,

Judge of the Court of Appeal

Justice Dato Setia Haji Mohd Zawawi Salleh,
Judge of the Court of Appeal

Justice Dato Abang Iskandar Abang Hashim.
Judge of the Court of Appeal

Justice Datuk Vernon Ong Lam Kiat,

Judge of the Court of Appeal

Justice Datuk Hasnah Date’ Mohammed Hashim,
Judge of the Court of Appeal

The scope of duty of the traimng committees:

* To develop. plan and prepare training modules
for superior court judges.

* To identify the courses to be taught and the
approach tobe taken on the subjsct to be taught, and

* To find the right teacher to teach,

The Training Commuittes will review and amends its
existing training modules taking into account the
evaluation of the whole programme of the continuing
judicial traiming. For the year 2018, the Training
Committes has identified certain areas of imimediate
relevance. Toplce to be covered are wide-ranging,
which, among others cover the art of appellate judging,
resclving competing claims under section 340 of the
INational Land Cede. adjudicating Habeas Corpus
cases, principles of interpretation of contract, criminal
law and svidence, and pre-tral case management.

It ig the aim of the Judicial Academy to ensure
that our judges acquire the widest experience, skill
and knowledge 1n the many areas of the law in
keeping with current legal development.

Judicial training and learning 1s an on-golng
exercizse for every judge throughout his judicial
carser. Judicial traiming and education has now
come to be an integral part of judicial lifs,
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COURSES ORGANISED BY THE JUDICIAL ACADEMY IN 2017

In the vear 2017 the Judicial Academy continued
carrying out courses in furtherance of their aim
to increase the knowledge and expertise of the
judges. These courses were categorised ag internal
courses, which were in the nature of knowledge-
sharing by senilor judges and external courses
where the Judicial Academy would 1nvite spealkers
from outside the judiciary to deliver lectures on
matters of current legal interest. This vear, seven
internal and two external courses were held,

INTERNAL COURSES

Induction Programme for Judicial

Commissioners

The firet course conducted by the Judicial Academy
in 2017 was the Induction Programme for Judicial
Commissioners, facilitated by senior judges, 14
Judicial Commissioners attended this programme
from 20 to 27 March 2017 at the Palace of Justice,
Putrajaya This course covered selected areas oflaw
such as "Adjudicating Trafficking of Drug Cases
under Section 3%8E of ths Dangerous Drugs Act
1952" and "Salient Features of the Rules of Court
2012" with the aim of equipping newly appointed
Judicial Commissioners with the best practices
in those areas. which would be useful to them in
their task to adjudicate on matters, The Judiaial
Comrissioners also received trainming in subjects
such as the "Practical Apprcach to Judgment
Writing” which thev would applv in the course of
producing their judgments,

Induction Programme for Judicial Commismoners

Juetice Zulkefli Ahmad Maklinudin, President of the Court
of Appeal speaking to particpants. On his right 18 the Chief
Justice Tun Eaus Sharif

The participants of the Induction Programme for Judimal
Commissioners giving their full attention to the speakers,

First row, 1eft to mght: Justice Tun Abd Majd Dato' Haji Tun
Hamzah and Justice Faizah Jamaludin
Second row, left toright: Justice Mat Ghani Abdullah
and Justice Dean Wayne Daly

How to Deal with Cases Under Section 302 of
the Penal Code

From 31 March to 1 April 2017, the Judicial
Academy conducted a course on "How to Deal with
Cases Under Section 302 of the Penal Code” at the
Falace of Justice, Putrajayva, 7 Judges of the High
Court and @ Judicial Commissioners attended the
course, which was facilitated by Justice Ahmad Hajp
Mazrop, Chief Judge of Malava: Justice Azahar
IMohamed, Judge of the Federal Court and Chairman
of the Judicial Academy and Justice Mohd Zawawi
Salleh, Judge of the Court of Appeal.

The course was divided inte two sessions. In the
first session, participants delivered presentaticns
on toplcs given by the facilitators, followed by a
discussion on their presentations. In the second
sesslon, participants and the facilitators discussed
the judgment writing for acriminal trnal of acharge
under Section 202 of the Penal Code,

Case Management in Civil Cases

A course on “Case Management in Civil Cases’
was held from 12 to 13 May Z017 at the Palace
of Justice, Putrajaya, The aim was to develop and
unprove case management skills of the participants
comprising 3 High Court Judges and 17 Judicial
Commissloners, This course was facilitated by
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Particdpants of the Courge on “How to Deal with Cases
Under Section 302 of the Penal Code

Justice Zulkeflls Ahmad Makinudin, Justice Azahar
Mohamed, Justice Vernon Ong Lam Fiat and Justice
Hasnah Dato Mohammed Hashim,

How to Deal with Cases Under Section 302 of the Penal

Codeli — E: Justice Azahar Mohamed, Justice Ahmad Haji

Maarop, Chief Justice Tun Raus Bhanf and Justice Mohd
Zawawi Salleh.

presentations on topics determined by the faclitators.
The second session was a case study by groups.
The resulte of their discuseion of the case law

given to them were presented at the snd of the

The course wae divided into two sessions, In  session.

the first session, participants delivered group

A group photo of the partimpants of the Course on "Case Management in Civil Cases’ with the facilitators and Chief Justice

o

Tun Raus Bhamf firet row. sixth from left): Justice Zulkefls Ahmad Malonudin, (fivst row, fifth from mght): Justice Ahmad Hap
Maarop, first row, fifth from mght) and Justice Azahar Mohamed, (first row, fourth from left)

The participants:

Fivst row, Ieft to mght: Justice Komathy Suppiah. Justice Nor Bee Arviffin, Justice Hasnah Dato! Mohammed Hashim (facilitator),
Jushes Azahar Mohamed (facilitator), Justice Zulkefli Ahmad Makinudin (facihtator), Chief Justice Tun Raus Bhamf, Justice
Ahmad Hap Maarop, Justice Vernon Ong Lam Fiat (famlitator), Justics Alchtar Tahir, Justice Hadhanah Byed Ismail, Justice Ab
Karim Han Ab. Eahman

Second row, left to nght: Justice Roham Ismail Justice Azmi Abdullah, Justice Asmadi Hussain, Justice Wong Kian Heong,
Jushcs Bexter Agas AK Michael, Justice Ahmad Eamal Md Ehahid, Justice Ivan Hussein, Justice Muhammad Jaml Hussin,
Justice Ahmad SBhahrir Mohd Sallsh. Justice Tun Abd Majd Dato' Haji Tun Hamzah, Justice Siti Mamam Othman. Justios
Aneelm Charles Fernandis, Justice Mat Ghani Abdullah, Justice Faizah Jamaludin, Jushee Zalita Dato' Hajl Zaidan
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Judgment Writing

The "Judgment Writing' Course was held from
19 — 20 May 2017 with the objective of assisting
participants to develop and enhance thewr skills
and techniques in judgment writing 18 High Court
judges and & Judicial Commissioners participated
in this course. The facilitators were 4 Federal
Court judges namely Justice Zaharah Ibrahim,
Justice Balia Yuscf Haji Wahi, Justice A=mah Al
and Justice Jeffrey Tan Kok Wha, In this course,
the facilitators deliversed lectures on aspects of
judgment writing to the participants who thenin a
workshop on case studies, discussed and presented
their findings,

-

L —E: Justice Balia Yusof Haji Wahi, Justice Zaharah Ibrahim,
dustice Ahmad Haji Maavop, Chief Justice Tun Eaus Shanmf
Jushees Jeffrey Tan Kok Wha: Justice Azahar Mohamsd and
Jushce Aziah Al

Defamation Law

A course on “Defamation Law” was held from 18to 1S
August 2017 at the Banquet Hall, Palace of Justice,
Putrajava, The objective of this course was to develop
and 1ncrease the knowledge and skills of judges 1n
managing and adjudicating defamation cases, 10
Judges and 10 Judicial Commissioners attended
this course, The facilitators were Justice Zulkefli
Ahmad Makinudin, Presdent of the Court of Appeal:
Justice Ahmad Hajli Mazarop, Chief Judge of Malaya;
Justice Azahar Mohamed, Judge of the Federal Court
and Chailrman of the Judicial Academy and Justice
Vernon Ong Lam Kiat, Judge of the Court of Appeal.

The course was divided into 2 sessions. Dunrng
the firet session. participants delivered individual
presentations on topics determined by the facilitators.
During the second session participants were divided
into groups for case study and discussion,

FT TN

Ghief Justice Tun Raus Sharf addressing the partcipants of
the course

Some of the participants during the second session where they
were divided into groups to discuss case studies
given to them.
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Defamation Law

1. A group photo of the participants of the Couree on “Defamation Law™ with the faalitatore. Justics Zulkefls Ahmad Makinudin
ffirst row, fifth from left); Justice Ahmad Haj Maarop, Chisf Judge of Malaya (fivst row, fifth from mght): Justice Azahar Mohamed
firgt row, fourth from left) Justice Vernon Ong Lam Kiat, (fivet row, fourth from mght) and Chief Justice Tun Raue Sharif (firet
row, s1xth from left)

The partcipants:
First row. left to nght: Justice Hashim Hamzah. Justice Ahmad MNasfy Haji Vasin, Justice Mohd Tazid Haji Mustafa, Justice
Azaher Mohamed (facilitator), Jushce Zullteflt Ahmad Malkinudin (facihtator), ChiefJustice Tun Eaus Bharif Justice Ahmad Han

Maarop (facilitater), Jushee Vernon Ong Lam Kiat (fasilitator), Justice Bu Geok Yiam, Justice Vazeer Alam Mydin Mesra, Justice
Halyah Abbas.

Becond row, left to right: Jushice Rohani Ismail, Justice Choo Kah Sing, Justice Ahmad Kamal Md S8hahid, Justice Ivan Husssin
Justice Manthe Balan E 8. Moorthy, Justice Collin Lawrence Bequersh, Justice Dato Wan Ahmad Farid Wan Balleh, Justice
MNordin Hasean, Justice Abu Bakar Katar, Justice Hassan Abdul Ghani Justics Eoslah Yop, Justice Faizah Jamaludin, Justice

Zalita Dato' Han Zeadan. Justics Anselm Charles Fernandis

Criminal Law: Evidence and Procedure

The "Crirminal Law: Evidence and Procedurs” Course
was held from 22 to 235 Septamber 2017 at the Banqust
Hall, Palace of Justice, Putrajaya. The objective
wag to provide a comprehensive understanding of
certain aspects of the law of criminal evidence and
procedure, 14 Judges and 2@ Judicial Commissioners
participated in thig course, The facilitatore for this
course were Justice Ahmad Hajl Maarop, Chief
Judge of Malaya, Justice Azahar Mohamed, Judge
of the Federal Court and Chairman of the Judicial
Academy; and Justice Date' Tengku Maimun Tuan
Iat. Judge of the Court of Appeal.

a

The courge was divided intc 2 sessions, The first
gession conslsted of individual presentations on
varlous topilcs followed bwv a discussion. In the
second session, the participants were divided into
groups and two case studies each, At the end of
the session each group presented thewr findings
followed by a discussion.

Damages
From 7 — 8 Apml 2017, the Judicial Academy
conducted acourse on "Damages”, Due to encowraging
feedback and recognition that this toplc reguired
a more in-depth discussion, a follow-up course
entitled "Damages Part II - Tort’ was held from & to
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T October 2017, The objective of this course was
to develop the judges knowledge and skill in
assessing damages 1n tort related cases and Jjudgment
writing,

This firet part of this course was attended by 12
participants while the second part was attended by
18 participants consisting of High Court Judges and
Judicial Commigsioners, The facilitators for the first
part of this course were Justice Richard Malanjum.
Chief Judge of Sabah and Sarvawalk, Justice Idrus
Harun, Judge of the Court of Appeal; Justice ITallini

Pathmanathan, Judge of the Court of Appeal:
and Justice Vernon Ong Lam Kiat, Judge of the
Court of Appeal. In the second part of this course.
Justice Abang Iskandar Abang Hashim, Judge of
the Court of Appeal replaced Justice Idrus Harun.
Both parts of the course had the same format The
first session consisted of group presentations while
the second session consisted of a workshop where
the participants were given situabtions prepared
by the facilitators for them to consider whether
damages could be given and in doing so, to apply
the principles of awarding damages,

The three facilitators for the Course on *Criminal Law
Evidence and Procedure” from left to mght: Justice Azahar
Mohamed. Justice Ahmad Han Maarop and Justice Tenghku
Maimun Tuan Mat.

A

The participants of the course listening to their fellow
parhecipants delivering indivadual presentations on asmgned
topics during the firet session. From left to mght:
Justice Azman Abdullah, Justiee Chan Jit Ly,
Jushice Hadhariah Syed Ismail

The ssating airangement duning the first session was
designed to allow all participants an unobstructed view of the
presentations.

During the second gession, parheipants broke upinto groups
at round tables for ease of chscussion
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L —ER: Justice Vernon Ong Lam Fat. Justice Azahar Mohamed. Justice Zulkefli Ahmad Makinudin, Chief Justice Tun Raus
Bharif Justice Richard Malanjum, Jushice Idrus Harun and Justice MNallimy Pathmanathan

Part 2

Justice Azahar Mcohamed, Justice Abang Iskandar Abang Hashim, Justice Richard Malanjum, Justice IMallini Pathmanathan
and Justice Vernon Ong Lam Fiat
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EXTERNAL COURSES

Companies Aect 2016: Changing Corporate
Landscape

A one day seminar titled '"Comparies Act Z016;
Changing Corporate Landscape” was held on 22
July 2017 at the Conference Hall, Palace of Justice,
Putrajava, The objective of this course was to provide
an overview of the reform of the Companies Act
1865 which governs corporate law in Malaysia, A
total of 100 participants consisting of 11 Federal
Court Judges, 26 Court of Appeal Judges, 4 High
Court Judges and 18 Judicial Commissioners
attended this course,

e —— :
L —E: Mr. Lee Bhih from Messrs Skrine, Justice Idrue Harun,
Judge of the Court of Appeal and Ms. IMor Azimah Abdul
Amz, Chief Executive Officer (Hegulatory & Enforcement)
Companigs Commission of Malaysia during the second session
of the courge.

Participants of the Course on the 'Companies Act 2016 Changing Corporate Landscaps’.

In the first session. Ms, INor Azimah Abdul A=ziz,
Chief Executive Officer (Regulatory & Enforcement),
Companies Commission of Malaysia gave "An
Overview of the INew Companies Act 2018 [Act
T771". In the second session, she partnered with

v, Lee 8hih from the law firm Skrine to speak

on "Strengthening the Corporate Governance:
Impact on Divectors and Shareholders”, moderated
by Justice Idrus Harun, Judge of the Court of
Appeal, The third session of the course titled
‘Reforrming the Insclvency Law” was presented by
. Lee Shih.



Lecture entitled “Eastminster — Constitution-
Making in Malaysia and Commonwealth Asia
Following Independence”

On 11 MNovernber 2017, the Judicial Academy organised
a lecture entitled "Eastminster — Constitution-Making
in Malaysia and Commonwealth Asia Following
Independence” as part of the Continuing Judicial
Education training programme. The spealcer for this
half day lecture was Dr. Harshan Kumarasingham.
a political historian, lecturer, author and editor,
This was a unigue lecture as it was not purely
legal, as 1s the norm for courses organised b the
Judicial Academy, It spanned history and political

| = .

Justics Ahmad Hajn Maarop, Chief Judge of Malaya dsliveiing
the opening spesch for the Leoture entitled "Eastminster —
Consgtitution-Making in Malayeia and Commonwealth Agia

Following Independence’
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science, and delved inte pubklic law concepts, Dr.
Harshan entitled his lecturse "Eastminster” because
constitutions of Commonwealth countries such as
Malaysia adopted the Westminster system from
Britain. He considered the question of whether
this was suitable for our countrv as we are
culturally and racially different from Britain. This
lecture assisted participants to understand the
Federal Constitution better as it enabled them to
appreciate the colonial and Westmminster context
at its foundation, Participants were so abgorbed in
the lecture and the following guestion and answer
gegsion that the course ran over its allocated
time.

Dr. Harshan Humarasingham spoks on the topic "Eastminster
— Constitution-Making in Malaysia and Commonwealth Asia
Following Independence.

Participants of the Lecture entitled “Eastminster — Consfitution-Making in Malaysia
and Commonwealth Asa Following Independence’
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Kursus Memperkukuh Keselamatan Mahkamah
dan Para Hakim (Course on Strengthening the
Security of the Courts and Judges)

On 30 Beptember 2017, the Malaysian Courts Securty
Comimittee orgamsed a course for judges, judicial
officers and court staff. 18 Court of Appeal judges,
18 High Court judges, & Judicial Commissicners,
82 judicial officers and 7 court staff were invited
to this course.

The opening speech was delivered by Justice Zulkefh
Ahmad Makinudin, President of the Court of Appeal.
This was followed by Justice Mohd, Zawawi Salleh,
Judge of the Court of Appeal and Chairman of
the Malavsian Courts Security Committes who
spoke on the topic "The Roles and Responsbility
of the Security Committee of the Chief Registrar's
Office, Federal Court of Malaysia at State and
Headguartsrs Level” . In his speech, Justice Mohd,
Zawawl Salleh explained the scope and dutiss of
the Malaysian Courts Securty Commattes and
suggested 1mprovements to be made to enhance
the security of the courts,

Justice Mohd. Zawawi Balleh, Judge of the Court of Appeal
and Chairman of the Malaysian Courts Becurity Comnuittes
speaking on the topic “The Roles and Responsibility of the
Becunty Committee of the Chief Registrar's Office, Federal
Court of Malaysia at State and Headguarters Level’

Partimpants of the Course on Strengthening the Sscunty of the Courts and Judges



Supt, Avtar Singh Mukhtiar Singh from the Royal
Malavsia Police and a team of techrical experts
then delivered a brefing on the application svstem
‘SaveME 892 POLIE" and fielded gquestions from
the judges on the practical use of the system, I
Mchd Zaiful Hisham Md. Salleh from the Chief
Covernment Security Office spoke on “Liangkah-
langkah Mengukuhkan Kezelamatan Bangunan
Mahkamah',

My Craig Fullstone from the U .8, Embassy delivered
a presentation on "Best Practices on Protection
and Safety of Judges'. This was useful not only to
judges but also to the judicial officers and court
staff as he demonstrated how easy 1t was to obtain
information on a person's movements through their
social media activity, He also circulated a note
entitled "101 Personal Safety Tips for Judges and
Court Staff” and suggested prevenhtive measures
that could be taken to mimumise sscurity threats

Superintendent Avtar Bingh Mukhfiar Singh from the Eoyal
Malaysia Police delivering a brisfing on the application system
*BaveME 008 POLIE .
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Senior Assistant Commissioner of Police (SAC)
Madam IMNormah Ishak from the Roval Malavsia
Folice gave an eve-opening presentation on "Extrenust
Threats to Court Security’, followed by Assistant
Cormrmissioner of Police (ACP) Demis Leong Soon
Hual, also from the Roval Malavsia Folice who
spoke on "Best Practices in Handling Threats to
Court Security’,

Cwverall. the course served as a wake-up call to the
participants that they should not take the safety of
the courts for granted, and reminded them that they
must take active measures to ensure their own safety,

Mr Craig Fullstone from the U.E. Embassy
delwered a presentation on "Best Practices on
Protection and Safety of Judges”

BAC Madam Normah Ishak from the
Royal Malaysia Police delivered a pressntation on
"Extremmst Threats to Court Becurty’
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THE 55™ ANNIVERSARY OF THE CONSTITUTIONAL COURT OF THE
REPUBLIC OF TURKEY.

The ceremony 1n commermoration of the 55
Anniversary of the Constitutional Court of the
Republic of Turkey held in Ankara on 25 April
2017 was attended by the Presidents and Judges
of the Constitutional Courts and Supreme Courts
of thirty different countries,

The prestigious ceremony was inaugurated with the
opening spesch of Mr, Zuhtii Arslan, the President of
the Constitutional Court, featuring two recent events
which paint the tapestry of Turkish constitutional
democracy, The first event was Turkish military
coup d'état attempt in July 2018 aimed at ocusting
the country's democratically-elected President. Mr.
Eecep Tayyvip Erdogan, However, the attempt was
thwarted thanks to strong public support wish
mounted afierce resistance against the perpetrators’
treacherous plans. The Turkish democracy has taken
a severe blow but 1t survived the pressures of the
crisis, The country and its peopls turnsd from the
edge of a precipice. The second event was Turkish
Constitutional Referendum on several proposed
amendments to the constitution, The Apml 2017
Referendum which drew a high participation rats
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of over B5% signaled a historical achievement in
the country's democratic government and it meant
that the result would have greater legitimiacy,

The ceremony then procesded with a captivating
introductory film presented to the guests,

An International Svmpoesium organised in conjunction
to the EE™ Anmversary of the Constitutional
Court with the theme ‘Constitutional Courts as
the Guardians of Fundamental Rights” was held
from 25-26 April 2017 at the Grand Hall of the
Constitutional Court, Chief Justice Eaus Sharif
shared the Malaysian Judiciary's experience on
the protection of fundamental liberties and human
rights 1n the face of the interwoven competing state
and individual interests; the culture of respect for
the rule of law and constitutional supremacy, the
guiding principles of separation of power doctrine;
and modern challenges across the societal spectrum,

The Gala Dinner held on 27 April 2017 was honoursd
by the President of the Eepublic of Turkey, M.
Recep Tavyvip Erdegan.

Chief Justice Raus Sharif (third from 1aft) sharsd the Malaysian Judiciary's expsrience on the protection of
fundamental liberties and human rights
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Chief Justice Raus Shanf presenting a souvenir to My, Zuhtu Avslan. the President of the Constitutional Court of
the Republic of Turkey

L -FE: Madam Emine Erdogan, Toh Puan Date' Indera Salwany Mohamed Zamii, My, Eecep Tayvyvip Erdogan and
Chief Justice Raus Shamf
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BOARD OF MEMBERS MEETING OF THE ASSOCIATION OF ASIAN

CONSTITUTIONAL COURTS AND EQUIVALENT INSTITUTIONS AND

INTERNATIONAL SYMPOSIUM - CONSTITUTIONAL COURT AS THE

GUARDIANS OF IDEOLOGY AND DEMOCRACY INAPLURALISTIC SOCIETY,
SOLO, CENTRAL JAVA, INDONESIA

On 7 August 2017, Chief Justice of Malaysia. Tun
REaus Sharif arrived in Solo. Indonesia for the Board
of Members Meeting of the Asscciation of Asian
Constitutional Courts and Equivalent Institutions
(AACC), At the 3 Congress of the AACC 1n 2018,
the Chief Justice of the Constitutional Court of the
REepublic of Indonesia, the incumbent President
of the AACC at the time, highlighted the need
for progress and continuity of the Assocciation
and called for ancther Country teo take up the
Presidency. Thus, on 8 August 2017, the Board
of Members of the AACC unammeously appointed
Malavsia to lead the esteemed Association for the
next two (2) years., The Right Honourakle, Tun

Raus Sharif graciously accepted the appointment
and vowed to ensure the continued success of the
AACC and invited all members to Kuala Lumpur
for the upecormming Congress,

The two (2) dayv meeting was followed by an
International Evmposium, wherein, the Chief Justice
presented a paper entitled 'Constitutional Court
as The Guardian of Ideclogy and Democracy 1n a
Pluralistic Society: Malaysia's Experience . Also
present at the Svmposium were among others,
judges from Afghanistan. Azerbailjan. Turkey.
Uzhekistan, and Russia.

PERTEMUAN DEWAN ANGGOTA
ASOSIASI MAHKAMAH KONSTITUSI DAN INSTITUSI SEJENIS SE-ASIA

BOARD OF MEI
ASSOCIATION OF ASIAN CONSTI]

3acepgaHue Yne

Accoumraumn AsMaTtckux KOHCTUTYLUMOHHI

-

GRS MEETING

AND EQUIVALENT/INSTITUTIONS

P

B LOBeT4d

noB M JKBUBANEHTHLIX MHCTUTYTOB

The symbolic passing of the AACC flag from the previous president of the AACCT, the Hon. Bapak Avief Hidayat. the
Chief Justice of the Constitutional Court of the Eepublic of Indenesia (fivst row on the right).to the newly appointed
Presmdent of the AACC, Chief Justice Tun Raus Shanf first row on the left); witnessed by the Board Members of
the AACC (zecond row)
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THE 1°T INTERNATIONAL SYMPOSIUM OF THE AACC SECRETARIATFOR
RESEARCH AND DEVELOPMENT - CONSTITUTIONALISM IN ASTA: PAST,
PRESENT, FUTURE, SEOUL, REPUBLIC OF KOREA

The AACC belnga reglonal association 1s assisted by
three (3) permanent secretarats, located in Ankara,
Jakarta and Seoul, In Jakarta for Planmng and
Coordination, 1n Seoul for Ressarch and Development,
and 1n Ankara for Training and Human Resources
Development,

On 31 October 2017, the AACC Secretamat for
Research and Development hosted 1ts inaugural
International Symposium, in Sesoul, Korea, in
conjunction with its recent establishment, Chief
Justice. Tun Raus Sharif who 1s also the President
of the AACC, together with Federal Court Judge,
Justice Zainun All attended the two (2) dayv
Svmposium,

The Chief Justice presented a paper in the first
segsion of the Symposium on the theme Diversity
in Constitutional Justice: Differences among AACC
Members  Also present at the Symposium were the
Member Countries of the AACC, representatives

from the Venice Commission and Academics from
across Asia. The Symposium discussed at length

P A

i -

on the future on constitutionalism in Asia and
the need for an Asian Eegional Human Rights
Court, the likes of the African Court on Human
and Feople's Rights and the European Court of
Human Rights,

The participants at the firet session of the conference being

delegates from the Congtitutional Court of the Republic of

Indonesia, the Constitutional Court of the Republic of Korea,

the Constitutional Court of the Republic of Turkey and the

Constitutional Court of the Republic of Uzbekistan, modsrated
by Chief Justice Tun Eaus Shamf

-
-
-
I Illllt ll l!

The group of the delegates to the International Conference at the entrance of the Constitutional
Court of the Republic of Korea Bullding
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QATAR LAW FORUM: GLOBAL COMMITMENT TO THE RULE OF LAW

Chief Justice Raus Sharf (second from mght) glving a pressntation on the topie
"Justice Delay is Justce Denied”

Qatar Law Forum: Global Commitment to the
Rule of Liaw was held at Sheraton Hoetel Doha,
Fatar on 11 and 12 INovember Z017. The Forum
wag an exclusive event at which the world's most

erminent legal experts including Mimisters of Justice,

Chief Justices, judges, political and diplomatic
leaders, and distinguished lawyers gather to debate
the nature and practicalities of the Rule of Law,

At the first plenary session. the high calibre
speakers examined how grand corruption can be
tackled in practice from the perspective of corporate
governance and public officials’ integrity including
several aspects of anti-corruption measures such as
criminaligsation of corruption, effective prosecution,
enforcement, burden of proof. and recovery of assets
obtained by corruption.

During the second plenary session, the spealers
discussed the requirements of the rule of law in
respect of displaced people. The audience were
informed about (1) the inherent bias against

digplaced people and refugeess, (1) how the influx
of refugees to the Eurcpean Union have tested
gsome member states commitment to the rules
protecting displaced persons: (1) the challenges
of documenting and protecting Afghan refugees in
Fakistan and nationals who have been internally
displaced by natural disaster: and (1v) the insight
en Myanmar and Syrian refugees realities,

The third plenary session focused on modern day
slavery affecting an estimated 45 8 million people
including 18 million children, It was identified
at the Forum that there were 80 international
conventions and treaties in place to combat human
trafficking and rights abuses but conly a paltry
number of criminals were brought to justice partly
due to (1) lack of enforcement and prosecutions:
fi1) minimal effective cooperation between criminal
and family courts, sccial services and the police:
(111) lack of regional cooperation; low public
awareness. and (v) lack of traimng for the legal
profession.



The fourth plenary session was about access to justice
focusing on the thematic aspects of information
technology revolution and the legal maxim “Justice
delayed 1s justice denied’. Amidst the digital
transition umpacting the legal industry, the Forum
was informed that the International Criminal Court
at the Hague 1s now entirvely paperless, However,
technology alone 1 not encugh, It was suggested
at the Forum that sanctions should be imposed on
lawyers who intentionally delay proceedings at the
expense of the poor or elderly. Chief Justice Raus
Sharif shared about the success in Malaysian judicial
reform i1nstituted from 2008 to 2011, The initiative
which was modelled from best practices in the United
Fingdom, the United States. Australia and Singapaore
was highly commended by the World Banlk in 2011,

The fifth plenary session touched on the financial
inclusion, The topic 1s important since the world's
financial systems affect evervone, but not evervone
15 included in or can participate in the svstem,
In the spirt of egquality and the rule of law. the
Forum proposed for the government to empower
and integrate the poor, displaced persons, persons
without legal identity and those facing financial
exclusion into the lsgal framework and policy
thinking inveolving economic activities,
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Chief Justice Raus Sharif (middle) in conversation with
the delegate members of the Qatar Law Forum at
the Walcoming Hi-Tea

—_——

:ﬂ;
B

Chief Justice Raus Sharif (left) exchanging souvenivs with H.E Masood Muhammad Al-Amen,
the Chief Justice of @atar (right)
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CHAPTER 7

HUMAN RIGHTS



"With respect, I agree that the right of an arrested
person to consult his lawyer begins from the moment of
arrest, but I am of the opinion that that right cannot
be exercised immediately after arrest. A balance has
to be struck between the right of the arrested person to
consult his lawyer on the one hand and on the other the
duty of the police to protect the public from wrongdoers
by apprehending them and collecting whatever evidence
exists against them. The interest of justice is as
important as the interest of arrested persons and it is
well-known that criminal elements are deterred most of
all by the certainty of detection, arrest and punishment"

per Tun Mohamed Suffian Mohamed Hashim, Lord President in Ooi Ah
Phua v Officer-in-Charge Criminal Investigation, Kedah/Perlis
[1975] 2 ML) 198
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THE RIGHTS OF THE ACCUSED PERSON

THE INTERNATIONAL PERSPECTIVE
ACCUSED: A DEFINITION

The accused 1t defined as a person or group of people
who are charged with or on trial for a crime'!. The
accused 1s conferred certain rights under the law,
These rights serve as a safeguard to ensure that
a cruminal proceeding againet the accused would
be justly conducted.

CATEGORIES OF THE RIGHTS OF THE
ACCUSED PERSON:-

(I) THE RIGHT TO A FAIR TRIAL

Animportant element to ensure that the accused has
a fair trial 1s by having a competent, independent
and impartial tribunal established by law to conduct
his case. This 1s clearly enshrined in Article 10 of
Universal Declaration of Human Eights (UDHE)
which was adopted by the United IMations General
Assembly (UNGA) in December 1948 and Article 14
(1) of International Covenant on Civil and Paolitical
Rights (ICCPR) adopted 1n 19686,

The gquestion that arcse then ie what is the meaning
of an independent and mmpartial trbunal?

According to Cagsese®, the first President of the
International Criminal Tribunal for the former
Yugoslavia (ICTY), an independent and impartial
tribunal shall consist of only politically independent
judges without any interest in the interests and
concerns of the parties, and shall include mechanisms
allowing biased judges to be removed from a case
(or a court).

Based on this definition, according to Karclina
Kremens®, ICTY and International Criminal
Tribunal for Ewanda (ICTR) did demonstrate its

U Oxford Dictionary

independence and umpartiality by having law that
provides mechanmesmes for appeointing judges*, ther
disqualification®, as well as systeme of privileges
and immunities® that should protect their judges
from anv State influence, However, Karoclina
chserved that these provisions are only a subset of
a far more detailed provisions of the Rome Statute
of the International Criminal Court (ICC). For
example, the law of ICTY and ICTE does not provide
any specific composition of independent judges.
However, the Rome Statute in Article 40 not only
provides that judges should be independent but also
defines the meaning of that word. As provided in
paragraph 2 and 3 of Article 40 judges shall not
engage 1n any activity which 1s likely to interfere
with thewr judicial function or to affect confidence
in their independence and that permanent judges
..ghall not engage in anyv other cccupation of a
professional nature’,

(1L PRESUMPTION OF INIMOCEINCE

The rmght of the accused person to be presumed
innocence until proven guiltyis clearly stipulated in
Article 11 (1) of the UDHE, Article 8 (2) European
Convention on Human Rights and Article 14 (2)
of the ICCPE, Article 668 of the Rome Statute
entitled 'Presumption of Innocence provides
as follows:

"Article 88 of the Rome Statute
1. Evervone shall be presumed innocent until
proved guilty before the Court in accordance

with the applicable law,

The onus is on the Prosecutor to prove the
guilt of the accused,

[

In order to convict the accused, the Court
must be convinced of the suilt of the accused
bevond reasonable doubt”,

[

Antonin Cassece (2003) International Criminal Law. page 393, Oxford University Press

Eardlina Kremens (2011) The profection of the accused m international eriminal law aceording to the human righis law stan-

dard, page 35, Wroclaw Review of Law, Administration & Economics
1 Avticle 13 of the ICTY SBtatute and Article 12 of the ICTE Statute
" Rule 15 of the ICTY Rules of Procedure and Evidence (RPE) and Eule 16 of the ICTRE EFE.
4 Article 80 of the IDTY Btatute and Article 29 of the IO TR Statute

Rome Btatute is the tveaty that established the International Criminal Court, Among other things, the statute establishes the
courts functions, jurisdichion-and structurs. Articls 36 regarding gualifications, nomination-and election of judges, Article 40
regarding independence of judges and Article 41 referming to disqualification of judges broadened by Rule 84 of the ICC RFE
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There arve a number of ways in which the presumption
of innocence can be protected®. Firstly, according
to the United INations Human Rights Committes®,
the presumption is breached when public officials
prejudged the outcome of a tral, Public officials
include judges. prosecutors, the police and government
officials. =2ll of whom must aveid making pubklic
statements of the guilt of an individual prior to a
convictlon or after an acquittal., It i1s permissible,
howewver. for the authomties to inferm the public
of the name of a suspect and that the person has
been arrested or has made a confession. as long as
the person 1g not publicly declared guilty'™

Secondly, 1n order to protect the presumption of
innocence, the burden of proof should be on the
prosecution to prove the guilt of the accused rather
than on the accused to prove his or her innocence,
The burden of proof refers to which party will
have the burden of proving = particular fact or
set of facts,

Thirdly, it is important that prior convictions of
the accused not be disclesed to ths court in the
course of the trial, a disclesure that might unduly
influence the decision of the judge and consequently
viclate the presumption of innocence. However.
prior convictions may he considered, at a hearing
on penalties conducted once an accused person has
been found guilty of a criminal offence

However, several writers" have discussed the
problem of appliing the presumption of innocence
in the proceedings. Firstly. the international rules
of law do not provide the exact time when the
protection of the accused should commence The
rules 1s seen onlv to set out the ending date which
1s the conwviction of the accused. Thus, 1t can be
argued that a literal interpretation of those articles

would lead to the conclusicn that the ‘accused’ is
presumed innccent only during the trial stages'
Ievertheless. numerous authors'® agree that the
presumption of innocence should be applicable to
both the accused and a suspect until the moment
the guilt 18 proven. meaning during the pre-trial
investigation and trial proceedings. This opinicn
1g supported by Article 66 (1)'* that it 1z not only
the accused who needs to be presumed innocent.
It state ‘everyone’ shall be treated 1in such a way.
establishing that this 1s a right which should be
attributed to every perscn.

Secondly, despite the fact that the court has the
obligation to provide the accused with this protection,
the role plaved by the media during international
criminal trials can interfere with the presumpticon
of innocence, It 18 not uncommon that television,
radio and press deliver a verdict before the judgment
has been deliberated in a court of law. The media
tend to present the ongoing cases in an extremely
bizsed way, porfraving those accused of crumes
against humanity, war crumes and genocide already
as guilty criminals and monsters'®, However, in the
landmark case Worm v Austria made on 29 August
1897, the European Court of Human Righte (ECHR)
confirmed that journalists must alsc respect the
presumption of innocence, as defined in Article
6 of the European Convention on Human Rights,
even for public figures and politicians.

Thirdly, it must alsc be noted that pre-trial detenticon
can negatively impact on the presumption of innocence
and the rght to liberty and security of the psrson'®.
At international level, pre-trial detention is to be
used only when strictly necessary and as a last
resort as can be seen 1n Avticle 9 (2) ICCPR which
provides that ‘... i1t shall not be the general rule
that perscns awaifing trial shall be detained in

& Vivienne O Connor et al (2008) Chapter 4: Righta of the Suspect and the Accused page 107-108 United Btates Inshitute of Peace

Pregs.

General Commente no. 13 of 1084 on Articls 14, paragraph 7

18 European Court of Human Faghts case Worm v Austria, application no-83/1886/702/894 (August 29, 1087) paragraph 53,
1 Karcolina Kremens, Chrstoph JM Bafferhng and Balvators Zappala

" Karalina Eremens (2011) The protection of the accused i tnternational ecriminal law according to the human rights low standard.

page 36, Wroclaw Review of Law, Administration & Economies

* Christoph JM Bafferling (2003) Towards an International Criminal Procedure. page 87, Ouford University Press, Salvatore

Zappala (2008) Human Rights in International Criminal Proceedings page 84, Ouford University Press, Antonio Casssce (2003)
International Criminal Law, page 390, Ouxford University Press and Kamn I Calvo-Goller (2008) The trial proceedings of the
Internattonal Criminal Court, ICTT and ICTR precedents page 56, Martinus nijhoff Pubhshers

¢ Karalina Eremens (2011) The protection of the accused tn tnternational eriminal law according tothe human rights law standard,

page 37, Wroclaw Review of Law, Administration & Economics
Antonio Casssce (2003) International Criminal Law. page 390, Ouford University Prass.

 Lois Leslie et al (March 2018), Pre-trial release and the right to be presumed innocent- A handbook on intemational law rights

to pre-trial release. page b, Lawyers' Right Watch Canada



custody, but release may be subject to guarantess
to appear for timal ..’ A further protection sprung
from Article 10(2)(a) ICCPR which states 'Accused
persons shall, save in exceptional circumstances, be
segregated from conncted persons and shall be subject
to separate treatment appropriate to their status
as unconvicted persons’ when the authomtyinsisted
that an accused be kept in detention pricr to tmal,
(III) RIGHTTOEE INFOEMED OF THE CHARGES
AGAINET THE ACCUESED

What this mght seeks 18 that a speedy, public tmal
that 1s heard by an impartial jury 1= meamngless
if a defendant is left in the dark about exactly the
crumie with which he or she 18 charged, Detailed
information about the nature and cause of the
charge 18 required if the accused 1s to prepars
himeelf properly for his or her defence This 1=
clearly stipulated 1n Article 14(3)(a) of the ICCPR.
This right 1s given further snhancement in
international law by virtue of Article 87(1)(a) of
Rome Statute which states that it 18 the mght of
the accused 'to be informed promptly and in detail
of the nature, cause and content of the charges, in
a language which the accused fully understands
and speaks’. Furthermore. Article 81(3) of Rome
Statute demands an even higher standard of
information'’ where within a reasonable time before
the hearing. the person shall: (a) he provided with
a copy of the document containing the charges on
which the prosecutor intends to bring the person to
trial; and (b) be informed of the evidence on which
the prosecutor intends to relv at the hearing The
pre-trial chamber may also issus orders regarding
the disclosure of information for the purpose of
the hearing

However., 1t must be noted, according to Wayne
Jordash and John Coughlan'®, it 18 evident from the
earlyjurisprudence of the Yugoslavia Tribunal which
was established in 1993, that significant latitudes
was afforded to the prosecutor in designating both

17
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the nature of the charges against accused and the
factual parammeters upon which the charges were
based. But based on Wayne Jordash and John
Coughlan analvsis, through time, there was a shift
away from non-specific indictments towards a more
comprehensive indictments regime in which the
rights of the accused were more robustly taken
into consideration, In so doing, it 1s clear that the
bench were acutely aware of the clear standards
established by international human rights law.
Karolina support this analyveis when she states in
her article'” that the regulations provided in the
law of the ICC (Rome Statuts) 1998 1s the result
from the experience of trials held before the ICTY.

(IV) RIGHT TO COUNEEL

Thig mght 1s designed to protect the accused from
harm that may be done to him by 'inhumane’ legal
mechanisms™. In most cases, the accused 1s not a
lawver, nor farmiliar with criminal proceedings, and
1g usually unable tocope with the complicated rules
or laws goverming the trial, Therefore, 1t 18 natural
for the accused to be intinmdated by law governing
his rights and obligations, The right to counsel 1s
provided in Article 14 (3) (d) of the ICCPR. Article
& () (c) of European Convention on Human Eights
also ensures the protection of this right.

In its General Comment Mo, 13 on Article 14, the
Human Rights Committee emphasised in paragraph
11 that 'the accused or his lawyer must have the
right to act diligently and fearlessly in pursuing all
avallable defences and the right to challenge the
conduct of the case if they believe it to be unfair,
When exceptionally for justified reasons trials in
absentia are held, strict chbservance of the rights
of the defence 1s all the more necessary . The right
of access to legal assistance must be effectively
available, and. where this has not been the case, the
Human Rights Committee has concluded that Article
14(3) has been viclated™, Where the domestic law
has not authorised the accused to defend himself

Eavolina Evemene (2011) The protection of the accused in international criminal law according to the human rights law standard
page 39 Wroclaw Review of Law. Admimstration & Economucs

¥ Wayne Jordash and John Coughlani2010) The Right to be Informed of the Nature and Cause of the Charges: A Potentially
Fommidable Jurisprudential Legacy, page 288:314, Judicdal Creativity at the International Crmrminal Tmbunels, Oxford

University Press

' Kardina Kremene (2011) The protection of the accused in international eriminal law according to the human rights law standard

page 39 Wroclaw Eeview of Law, Administration & Economics

% Kardlina Kremene (2011} The pretection af the aecused tn international eriminal law according to the human rights law standard,

page 41, Wroclaw Eeview of Law, Administration & Economics

4 Communication MoK .2/8 B. Weismann Lanza and A Lanza Perdomo v Uruguay.
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in person, the Committes has also found a viclation
of Article 14(3)(d), which allows the accused to
chooge whether he or she wishes to defend him or
herself-be it through an interpreter —or to have the
deferice conducted by lawyver®™, The right to choose
under article 14(2)(d) 'does not entitle the accused
to choose counsel provided free of charge’ but, in
spite of this restriction, 'measures must be taken
to ensure that counsel, once assigned, provides
effective representation in the interest of justics’
and this includes ‘consulting with, and informing,
the accused if he intends toc withdraw an appeal
ol to argue, before the appellats instance. that the
appeal has no merit’™, Although counsel 18 entitled
to recommend that an appeal should not proceed,
he should continue to represent the accused if the
latter so wishes. Otherwise. the accused should
have the opportunity to retain counsel at hig own
expenge™, It 18 thus essential under Article 14(3)
(d) that the domestic court ‘should ensure that the
conduct of a case by the lawyer is not incompatible
with the interest of justice’, and the Commuattee will
itself examine whether there are anyv indications
to show that the lawyer ‘was not using his best
judgment in the interessts of his client™*,

THE MALAYSTIAN PERSPECTIVE
(I) THE RIGHT TOC A FAIR TRIAL

In Malaysia. Article 8 (1) of the Federal Constitution
guarantees ‘all perscons are equal before the law
and entitled to the equal protection of the law’

Further, in the judgment of Edgar Jeseph Jr J 1n
Public Prosecutor v Choo Chuan Wang (1222)
2 CLd 124%2;

"Article 5(I) of our Constitution does tmply
in favour of an accused person the right o a
fdir hearing within a reasonable time, by an
tmpartial Cowrt established by law.”

In Malaysia, in respect of the independence of
judiciary, Part I¥ of the Federal Constitution (Articles
121-1314) provides for the judicial powers of the
Judiciary where they are independent from the
cornitrol and interference of the Executive and the

4 Communmication Mo 526/1993 M. and B. Hill v Spain.

# CDommumeation Mo 8661989 T Calling vJamaica.

Legmslature, Part I¥ provides among others the court
system 1n Malavsia, the appointment of Judges (tg
numbers, the gqualifications needed for appointment.
its tenure. its remuneration and its removal) and
the jurisdiction of the superior courts. However,
the independence of the Judiciary was called into
question after the Malavsian Judiciary Crisis in
1888 when the then Lord President Tun Salleh Abas
was removed by the then Yang Di-Pertuan Agong
under Arvticle 125(3) of the Federal Constitution.

The federal law govermrnig the appointment of judges
of the supemor courts 1s the Judicial Appointment
Commission Act 2008 (Act B85) (JAT Act), The
JAC Act 1s essentially to improve and complement
the constitutional powers of appointing the judges
of the superior courts. Section 23 of the JAC Act
listed the following criteria for the appointment:

(1), Integrity. competency and experience;

(2) Objective, impartial , fair and good moral
character;

(3), Decisiveness, ability to make timely
judgments and good legal writing skills;

(4), Industricusness and ability to manage
cases well: and

i(5), Phveical and mental health.

The Judicial Appointments Commission (Belection
of Judges of the Supericr Courts) Regulations 2002
P.U (A) 208/2008) (JAC Regulations) provides a
detailed and transparent procedure to be followed
by the Judicial Appointment Commission with
regards to the sslsction of Judges of Superior
Courts, One procedure is the vetting and screening
by the Secretary of the Commission of the proposed
candidate as to whether he or gshe 18 qualified under
Article 123 of the Federal Constitution. Then the
Secretary would send the names to four agencies,
namely, the Malavsian Anti-Corruption Commission,
the Royal Malaysian Police, Companies Comimilssion
Malavsia and Department of Insclvency Malaysia
for verification of thelr educational qualification,
finanecial position. tax payment record and credit.
history as to arrest and conviction. The Secretary
then preparss a deliberation paper on each of the

W Communication Mo 461/1881 G. Graham and A. Momigon v Jamaica

" Commumecation Mo T08/1896 IV, Lewis v Jamaica



-




THE MALAYSIAN JUDICIARY
YEARBOOK 2017

candidates after the relevant agencies have given
their satisfactory reports for the consideration
by the Commission. The selection of candidates
by the Commission shall be made by a 'majorty
decision’(s.24(5) JAC Act) that 18 on the basis of
the majorty votes received

Judges in Malaysia are also governed by the Judges'
Code of Ethics 2008 which sets the high standards
of personal and judicial conduct of judges. Section
4(1) of the Judges Code of Ethics 2009 provides
that. "A judge shall comply with the provisions
prescribed 1n thie Code”

The code of conduct 1s under Part 111, sections 5 to
12 of the Judges Code of Ethics 2008, Briefly, as
provided under the Judges” Code of Ethics, Judges
are among others, prohibited from conducting
themselves in the following manner,

* Bubordinate his judicial duties to his private
interests:

* Bring his private interesst into conflict with
his judicial duties;

* Conduct himself in anymanner likely to cause
a reasonable suspicion that he has allowed
his private interests into conflict with his
judicial duties so as tc impair his usefulness
as a judge or that he has used his judicial
position for his personal advantage:

* Conduct himself dishonestly or in such a
manner as to bring the judiciaryvinto disreputes
or bring discredit thersto;

* Lack efficiency;

* Inordinately and without reasonable
explanation delay in the disposal of cases,
the delivery of decisions and the writing of
grounds of judgment:

* Refuse to obey a proper administrative
order or refuse to comply with any statutory
directions:

* Absgent himself from court during office hours
without reasonable excuse or without prior
permission of the Chief Justice, the President
of the Court of Appeal, or the Chiefl judge,
as the case mazbe, or

* Be a member of any political party or
participate 1n any political activity,

In ensuring compliance with the above Code. the
Judges Ethics Committee 18 set up under the
Judges' Ethics Committes Act 2010 (Act 703) (JEC

Act) to carry out enguiry into complaints against a
judge on breaches of the Judges Code of Conduct
in accordance with PART IV of the Judges' Code of
Ethics 2008, The proceedings of the Committes 1s
to be held in camera (meaning behind closed doors)
and the decision of the majority of members will
be the decision of the Committee, The decision of
the Committes shall be final and conclusive and
ghall not bechallenged, appealed against, reviewsd,
guashed or called into question in any court of law.

To ensure fairness in a criuminal procesding, section
417(1)(a) of Criminal Procedure Code (CPC) also
provides for the power of a High Court to transfer
(ecriminal cases) whenever it 1s made to appear
to the High Court that a fair and impartial trmal
cannot be had 1n any eriminal Court subordinate to
1k, Section 438 of CPC provides that no Magistrates
shall, except with the permission of the High Court
to which an appeal lies from hig Court, try anv case
to cr in which he 18 a part or personally interested,

The test for apparent biasness where the trial
judge 1s regquired to recuse 1s “having ascertainsd
the relevant circumstances, the court should ask
itself whether, having regard to those circumstances,
there was a real danger of bias on the part of the
relevant member of the tribunal in guestion, in
the sense that i1t might unfairly (or have unfairly
regarded) with favour, or disfavour the case
of a party to the i1ssues under consideration by
him... "

Although there are these legal provisions on the
conduct of judges. Article 127 of the Federal
Constitution of Malaysia stipulates that the conduct
of judges of the superior courts are not to be
discussed in Farliament,

Judicial 1mmunity 1s an aspect of judicial
independence. In the performance of their judicial
functions all judgss are granted immunity by the
following legislation:

a, Bection 6(3) of the Governmment Procesdings
Act 1856,

No proceedings shall lie against the Government
by virtue of secticn & tn respect of anything
done or omitied lo be done by any person
while discharging or purporting fo discharge
any responstbilities of a judicial nature vested
in htm, or any responsibilities which he has
connection with the execution of judicial
process,



b, The Defamation Act 1957 (Revised 1883)
in section 11(1) confers absolute privilege
on reports of judicial proceedings including
pleadings, judgments, sentences or findings,

Article 122AB(1) of the Federal Constitution
providesimmunities for Judicial Cornmissioners
to be the same as that of a Judge.

]

Thus, in Malavsia, despite Article 8(1) and
Article 5(1) of the Federal Constitution which
do not expressly prowvide for right of an accused
to be tried before a competent independent
and impartial tribunal established by law as an
element to achieve fair tral. the above provisions
in the Federal Constitution and domestic laws
ensures that such a right 1s accorded to the
accused.

(II) PRESUMPTICIN OF INNOCENCE

In Malaysia, the presumption of innocence 1s not
explicitly provided for in the legislation or the
Federal Constitution but Article 5i(1) of the Federal
Constitution guarantess that 'no pesrson shall be
deprived of hig life or personal lLiberty save 1in
accordance with the law’.

In the case of Pendakwa Raya v Gan Boon Aun
(2017) 4 CLJ 41, the Federal Court held that:

(1) The presumption of innocence 18 a cardinal
principle of Malaveian criminal law
(Arulpragasan Sandaraju v PP [1997]
1 MLJ 1),

The mght to personal liberty in Article 5(1) 18
not absolute and 1s subject to qualifications,

The phrase "save 1n accordance with the
law” in Avticle 5(1) requires that there must
be a specific and explicit law that actually
provides for 1t.

Article 180(2) of the Federal Constitution
read with section 86 of the Interpretation
Acts 1948 and 1967 stipulates that ‘Law
includes written law, the common law in 2o
far ms it 18 1n operationin the Federation or
any part theresof and any custom or usags
having the force of law in the Federation
or any part thersof”, with that common law
being the common law of England,

Sections 101 and 102 of the Evidence Act
1850 provide that in a criminal case it 1s
for the prosecution to prove the guilt of the

(5)
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accused person, In order to discharge the
burden of proof which the prosecution hasg
undertaken. it has to prove every ingredient
which goes to make up the offence charged.,

On the 1ssue of pre-trmal detention and 1ts conflict
with this right., in Malaysia, a system 1s already
in place where offences are either bailable, non-
bailable or unbailable. Definition of bailable and
non-bailable can be found in ssction 2(1) of the
Criminal Procedure Code (CFPC), Generally a
bailable offence means bail has to be offered as
of right and the court has no cholce but to offer
bail, This 1s stated 1in gection 387 of the CPOC,
Ion-bailable means the court has a discretion to
grant bail, This 1s stated in section 388 of the
CPC, The proviso to section 388(1) states that "the
Court may direct that any person under the ags of
gixteen yedrs ol any womern or any sick or infirm
person accused of such an offence be released on
bail”. Unbailable means no bail will be offered.
For Penal Code offences, a complete list of bailable
and non-bailable offences can be found at column
5 of the First Schedule of the CPC. In Mallal's
Criminal Procedure (7% Edition) at page 675,
the following factors are listed for consideration
in deciding whether bail should be granted or
ctherwise!

(1) the nature and gravity of the offence
chargsd:
(11) the nature of the evidence in support of

the charge;

whether there was or was no reascnable
ground for believing the accussd gulty
of the offence;

(111)

the severity and degree of punishment
which conviction rmight entail;

(1v)

(vr) the guarantes that the accused, 1f released
on bail, will not either ahscond or chstruct

the prosecution in any way,

the danger of the offence being continued
or repeated:

(1)

the danger of the witnesses being tampered
with:

(vi1)

whether the accused. if released on bail,
1s likely to tamper with the prosecution
evidence;

{vii1)

(1x) whether the accused 1z likely to get up

false evidence 1in support of the defence;

(=) the opportunity of the accused to prepars

the defence;
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ix1) thechavacter means and standing of the
accused, and

(xz11) thelong period of detention of the accused

and probability of further period of delay,

(III) EIGHTTOEE INFCOENMED OF THE CHARGES

AGAINET THE ACCUEED

In Malaysia. Article 5(3) of the Federal Constitution
guarantees that ‘where a person 1s arrested he shall
be informed as scon as may be of the grounds of
his arrest ...

In Abdul Rahman v Tan Jo Koh [1968] 1 ML.J
205, Federal Court applied the law as stated in
Christie v Leachinsky [1947] AC 573 and held
that, "In Chmstie v Leachinsky, 1t was held that
a person arrested on suspicion of committing an
offence. 18 enfitled to know forthwith the reason
for his arrest and that if the reason was withheld,
the arrest and detention would amount to false
imprisonment, until the time he was told the reason,
It would follow thevefore from this proposition that
a person arrested without being told the reason 1s
entitled to resist the arrest and any foree used to
overcome the resistance would amount to assault.”

However, in the case of Kam Teck Socon v
Timbalan Menteri Dalam Negeri Malaysia &
Orsg and other appeals (2003) 1 ML.J 321, The
Federal Court in the majority held that any Act
or Ordinance made or promulgated In pursuance
of Article 150(8) of the Federal Constitution
cannot be contended to be i1nvalid just becauss
1t 18 inconsistent with Article 5(3) of the Federal
Constitution, In this case, section 3(1) of the
Emergency (Public Crder and Prevention of Crime)
Ordinance 1989 was made 1n pursuance of Article
150(8). The Federal Court held at pages 332 to 333,

(1) The purpose of Article 150(6) of the
Constitution 1s that if section 3(1) 1s
inconsistent with article 5(3) then =ection
3(1) must prevail ever article 5(3), This would
save the arrest and detention which would
have been unlawful because of viclation of
article 5(3),

i11) BSection 3(1) only regquires the arresting
officer to have Teason to believe that there
are grounds ..., It does not regquire the
grounds to be informed to the arrested
person. However, in this case, what the

arresting officer has informed the appellant
was sufficient compliance with article 5(3).
The grounds were those that would justifv a
detention under section 4(1) of the Ordinance.

111) Quoting Viscount Simon in Christie &
Anor v Leachinsky [1947] 1 All ER 567
at p 572, who said:

"4 The requirement that he should be so
informed deoes not mean that technical
or precise language need be used The
matter s a matier of substance. and
turns on the elementary propostiion
that in this country a person is, prima
facte, entitled fc his freedom and is
only required fo submit o restraint on
his freedom if he knows in substance
the reason why 1t 15 clawmed that this
restraint should be imposed.”

Article 150(2) and (8) of the Constitution clearly
show that the provisions of the Crdinance must
prevail over the Constitution. Furthermore
section 3(58) of the Ordinance which reads:

1)

"Any person detained under the powers
conferred by this section shall be deemed to
be in lawful cusicdy, and may be detained
in gny prison. or in any police station.
or in any other stmilar place quthorized
generally or specially by the Minister.”

states 1n no uncertain terms that the appellant
‘zhall be deemed to be in lawful custody’
As such if article 5(3) applies to arrest and
detention under the Ordinance, then section
3(5) makes the unlawful detention becauss
of the breach of article 5(3) lawful.

(IV) RIGHT TO COUNEEL

In Malaysia, Article 5(3) of the Federal Constitution

guarantess that "Where a person 1s arrested he.., ..

ghall be allowed to consult and be defended by a

legal practitioner of hie choice'.

Cne highlighted discussion on thismght 1n Malaysia
1s1n the case involving toll concessionaire Metramac
Corporation 8dn Bhd and construction firm Fawziah
Heldings 2dn Ehd, In that case, Queen Counsel
Cherie Booth applied for an ad hoe admission under
gection 18 of the Legal Profession Act (LFPA) to
the High Court of Malaya®® to represent Fawziah

% Chere Booth QC v Attarney General, Malaysia & Ors (2008) 4 OLJ 224



Holdings during the appeal in Federal Court, On
16" June 2008, a five-man bench of the Federal
Court rejected her appeal for an ad hoc admission.
The Federal Court held that whilst Booth had the
special qualifications required under the LPA, her
credentials were also available among local lawvers,
Bv deciding that way, several commentators®
argued that this case has shown that choosing
one's counsel 18 not an absclute right here but
IMalayvsians should take some comfort from the fact
that each application will be dealt with and heard
on 1ts own ment,

Secondly. in the case of Shamim Reza bin Abdul
Samad v Public Prosecutor (2011) 1 ML.J 471, the
Federal Court provide further meaning to the mght
to counsel and this can be found at page 475 to 477
(1) The right to be represented by competent
counsel forms part of the mght to a fair
trial

The incompetence of counsel in the conduct
of a defence in a criminal trial 18 a ground
on which a conviction mayv be quashed bw
an appellate court provided that (1) such
incompetence must be flagrant in the
circumstances of the given case; and 1) 1t
must have deprived the accused of a fair trial
thereby oceasioning a miscarriage of justice,

i11)

i11) In considering the guestion. an appellate
court must have regard to the conduct of
counsel ag a whole and not merely to his

or her failure in one or two departments,

Thirdly., with the coming into force of several
preventive detention laws in Malaysia. especially
the repealed Internal Securty Act (ISA), challenges
were brought to court that such preventive detention
laws had hampersed the right tocounsel as provided
in Article 5(3), The leading case on such achallerige
12 Mohamad Ezam bin Mohd Noor v Ketua
Polis Negara and Other appeals (2002) 4 ML.J
449 In that case, Her Ladyship Sit1 IMNorma Yaacob
FCJ held as follows,

'On the facts of these appeals before us, I
consider that allowing access only after the
expiry of thelr detention 1s conduct unreasonakble
and aclear viclation of Art 5(3). It also supports
the appellants’ contention that the derial
amounts to mala fide on the part of the police
that the [SA was used for a collateral purpese.”
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However, in the case of Palautah Sinnappayan
& Anor v Timbalan Menteri Dalam Negeri,
Malaysia & Ors (2010) 3 MLJ 295, 1t was argued
that the appellants have been deprived of legal
representation as provided under Article 5(3) of the
Federal Constitution during the 60 dave detention
under & 3 of the Emergency (Public Order and
Prevention of Crime) Ordinance 1262 (‘the Crdinance’).
The appellant argusd that such deprivation would
invalidate the detention process 1ssusd under s 4(1)
of the said Crdinance. It i to be noted from this
judgment that firstly, the Federal Court in this case
has made a reservation that in Mchamad Ezam's
case, denial of access to legal representation was
not the only ground relied upon by the appellants
to secure their freedom. This 18 because from the
judgments of the other 3 members of the panel.
the appellants had succeeded in establishing that
their detentions under section 73i(1) of the Internal
Security Act 1980 were unlawful based on grounds
other than denial of access to legal representation.
Secondly, the Federal Court in this case agreed
with the decision of the Federal Court in the case
of Mohd Faizal bin Haris v Timbalan Menteri
Dalam Negeri Malaysia & Ors (2006) 1 ML.J
309 with regard to the detention of the appellant
in that case under the Dangsrous Drugs (Special
Prevention Measures) Act 1985 where at p 628 it
was held:

"The general rulethat a writ of habeas corpus
muist be directed against the current order of
detention therefore applies where a detention
under section 6(1) has been made subsequent
to an arrest and detention under section 3(1)
and (2), It follows that where a detention
order has been made under section 6(1) the
writ of habeas corpus must be directed oniy
against that order even if the earlier arrest
and detention are trregular’,

Further in concurring with the decision in Mohd
Faizal's case above, the Federal Court in Falautah
casze held as follows at page 301

"Therefore any irregularity in the arrest and
defention of the appellants in the present
case made under section 3 of the Ordinance
when it has been superceded by one wunder
section 4(1) of the Ordinance s not a relevant
matter for consideration. It must be noted in
the present case that the appellants have not
alleged any wrregularity in respect of their

httpsidfwrarw thestar com my/opinion/letters/2006/06/18/on-the-mght-to-choose-counsel/



THE MALAYSIAN JUDICIARY
YEARBOOK 2017

arrest and detention during the 60 dayvs of
detention, However the appellants complaints
were more in relation to the fact that they have
been denied the right to legal represeniation
af that stage, Their learned counsel posed the
gquestion to us as to how then would they be
able to file @ wrii of habeas corpus ggainst
such procedural irregularities which had
cecurred during their arrest and detention
within the 60 davs pericd without them being
given access to counsel, Our shorf answer lo
the quesiion posed is that we agree with the
principle laid down in earlier decided cases
that ¢ complaint by a person under [awjful
detention that he has been refused access to
counsel contrary io the second limb of article
5(3) will not have the effect of rendering his
detention unlawful and that habeas corpus is
not the proper remedy (see the case Coi Ah
Phuav Officer-in-Charge Criminal Investigation,
Redah/Perlis (1975) 2 ML 198 and Lee Maw
Seng v Minister for Home Affairs, Singapore
& Anor (1971) 2 MLJ 137),

In Malaysia, there are two notewarthy schames which
support the svetem of providing legal assistance to
the accused 1n Malaysia and they are:

(1) Malaysian Bar Council's Legal Aid Centre
— representation avallable 1n both civil and
criminal law matters, for both citizens and
non-citizens, men and women (priovity is for
public interest 1ssues);

(11)ITational Legal A1d Foundation (YEGH) —only
criminal law matters, sgpecially for citizens
but now has been extended to cover all cazes
invelving children, regardless of citizenship, as
well as all death penalty cases and clemency
applications regardless of citizenship.

The courts alsc play a significant reole in providing
access tojustice bv assignming a lawver to represent
the accused 1f he has none in death penalty cases
only and irrespective of the sald accused persons
gender, sthnicity, religion and nationality, This
Court Assigned Counsel scheme has along standing
history dating back to the pre-World War II era
when it was first get up by the British in Malayva.
At present. thig scheme which comes undesr the
purview of the Chief Eegistrar of Malavsia 1s 1n
accord with the principle of equal access to justice
under Article 8 of the Federal Constitution as well
as sections 1728 and 2585 of the Crimunal Procedure
Code of Malavsia that grants the accused the right
to be defended by a counsel.

Service of an assigned counsel 1& given free of charge
but that does not mean that the lawyvers appearing
on their behalf do not receive any monestary rewards.
The responsibility to pay the appearing counsel 1s
borne by the Judiciary™,

For that purpoge, the Chief Registrars office
has 1ssued and 1s constantly reviewing the
Practice Directions on guldelines, procedurss and
regponsbilities of Court Assigned Counsel® The
latest Practice Direction on this matter was 1ssued
on 12th May 2017 and it provides a comprehensive
outline on the qualification and registration of a
Court Assigned Counsel as well as the amount of
fees payable to the counsel®,

CONCLUSION

From the above discussion, 1t 1s clear that Malayvsia
hag a svstematic legal mechamsm and laws to assist
and protect the mghts of the accused person and
the Judiciary will always endeavour to safeguard
and ensure that this mght 1= protected.

“ Rule 66 of the Court of Appeal Eules 1994 and Euls 26 of the Fedaral Court Rules 1996 provads for guidelines to the said ‘Court

Agmgned Counsel scheme
# Thid no. 28

“ Arghan Amalan Eestua Pendaftar Mahkamah Persehutuan Malgymia Bil 1 Tahun 2017 — Gang Panduan, Tatacara dan
Tanggungiawah Feguam Lantikan Mahkamah Bag Kes Kegalahan Hukuman Mati
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By Justice Abdul Rahman Sebli
Judge of the Court of Appeal

Mahatma Ghandi once said that the greatness of a
nation and 1ts moral progress can be judged bv the
way animals are treated. These words of wisdeom
remind us of our responsibility towards animals,
domesticated or in the wild. Ws must be clear in
our minds that a crime against ammals 15 a crume
like any other crime, If you are found guilty of
the offence, yvou sither go to jail or be fined or be
subjected to both imprisonment and fine, the same
punishment that vou face if vou commit a crmime
against our own kind.

We must not fall into the false sense of belief that
a criume against animals 18 not on the same level of
serlousness as crimes affecting the human body or
offences against property. This 1s a fallacy because
animals deserve as much justice as do humans,
Perhaps they deserve more because thev are put
at a disadvantage 1n so many wavs. A person who
1s the victim of a crime can lodge a police report,
but for an animal, he has nowhere to go except
to run for his life or risk being killed or manmed,

Our claim of being “civilized” will remain a hollow
claim if we do not treat animals with the respect and
compassion that they deserve. From the moral point
of view, cruelty towards animals 18 as reprehensible

as cruelty towards our own lkind, Where animals
are killed for greed, the reprehensibility of the
criminal conduct 18 multiplied many times over,

Owver the years, animal lovers have stood by and
watched helplessly as stray ammals were handled
with unnecessary force, pet owners neglecting or
abandoning their pets, zoo ammals continuing to
live 1n deplorable conditions, and stray animals
maimed or killed by cruel individuals,

It doeg not help that in the last decads or so,
only a handful of prosecutions had been instituted
against animal abussrs. Who can forget the viral
video showing six Batu Pahat municipal workers
using brute force on a strav dog. the deplorable
conditions in zoos nationwide, individuals who
neglect thewr pets or meaum/kill defenceless stray
animals and various viral videos on the Internest
showing a poodle being hit repeatedly a cat being
get on fire in a cage and a family of kittens being
hit, kicked and stomped to death.

Resgearch by the Federal Bureau of Investigation
(FEI) of the United States indicates that animal
abusers are five times more likelv to be violent in
goclety, When they are not punished. they continue
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their abuse on children, women and scciety at large,
Conzequently, governments all over the world have
begun to take amimal cruelty sertously by Imposing
punitive cruelty penalties and have encouraged
"Hesponsible Pet Ownership’,

We have serial murderers and seral rapists. Jack
the Ripper 1z perhaps the most well-known of the
lot, Believe 1t or not we now have gerial cat killers,
In an online news published on 18" December 2017,
it was reported that the manhunt for London's
seral cat killer has been on since 2015, More than
400 suspected victims, mostly cats, but also some
foxes and rabbits had been identified. In the last
confirmed case, the head and tail of the cat were
migsing. having been cut off, and the belly sliced
open — trademarks betraving the lnller's surgical
skill, The possibility that the cats were killed by
other animals was quickly ruled ocut, Scotland
Yard police belisves that an individual cor a group
of individuals are responsible for both the deaths
and mutilations of the cats,

Vincent Ergan, an assoclate professor in forensic
psychology at the University of MNettingham told
the Associated Fress: "The person involved has to
be able to entice the anmimal. capture 1t and kill
it without being scratched or bitten ... disssct in
the glilled way reported, put the body in a place
where 1t can be ssen, and do all of this guistly
and surreptitiously”,

I had cecasion to deal with an amimal abuse case
while gerving as a High Court Judge at Shah Alam
in 2013, I thought it i1s an interesting case that I
should highlight in this article, Mot as grotesque
as the London seral cat kaller case of course but
grotesque nonetheless, It was the case of Publie
Prosecutor v Shahrul Azuwan Adanan & Anor?!,
The facts were these. The two respondents were
carryving on a cat boarding business under the stvle
and name of "Petknode Online Pet Store” located
at INo, FOOO1E Level 1, Season Equare Plaza, Jalan
PJU 10/3 Damansara Damal, The fess for thewr
services were pald online, In an online promotional
posting, the respondents proudly proclaimed; "We
are alwayvs commiited to make sure that vour cat
Zets more with our Good Care services’,

This catchy punchline turned out to be just that
- a catchy punch line and nothing more. The cat
owners had left their cats under the care of the

' [2013]) 2 OLJ 586

respondents when they returnasd to their bampongs
for the 2011 Hari Rava celebration, Food for the
cate were provided by the owners themseslves, When
they returned to take back their cats, they were
shocked to find their pets either missing or were
in deplorable conditions and the cat food remained
untouched, Eight of the cats subsequently died.

Folice reports were lodged and the respondents
were chargsd in the Magistrates' Court with thirty
(30) counts of cruelty to ammals under section
44 (1) (d) of the Animals Act 1953 ("the Animals
Act’). They pleaded guilty to all the charges and
were sentenced to a fine of RMZ200,00 in default
one month imprisonment for each charge, They
paid the fine, Dizsatisfied with the sentence, the
prosecution appealed for a heavier punishment.
The prosecution's case was that the sentence
of RM200,.00 fine, although the maximum, was
manifestly inadequate

Inimposing the RM200.00 fine, the learned Magstrate
was of the view that she had no power to pass any
sentence of imprisonment without first giving the
respondents the option of payving a fine, Accordingly,
she declined to pass any custodial sentence and
instead imposed the fine of EM200.00 1n default
1 month imprisonment for each of the charges,
The question that called for my consideration was
whether the learned Magistrate was right in her
interpretation of section 44 (2) of the Ammals
Act, and if gso whether the sentence passed on the
respondents constituted adequate punishment for
what thev had done to the cats.

For the first part of the question, I was of the view
that the learned Magistrate did have the power to
pass Imprisonment sentence as the first option. As
for the adequacy of the sentence of EM2Z00.00 fine,
it was clear to me that the sentence was grossly
inadequate and did not reflect public abhorrence for
this type of criminal behaviowr, Eight of the cats died
miserable deaths at the hands of the respondents.
Among the causes of death as determined by the
veterinary officer was "under nourishment, resulting
in organs shut-down resuliing in death” In simple
language that means the cats were starved to
death.

What the respondents did to the cats was
unacceptable, Despite beling paid for thelr services,
they did not even bother to feed the cats, let alone



care for them. while allowing them to remain caged
throughout the duration of their stay at the cattery,
It 18 an 1rony that in pleading for lemency when I
asked themn why the sentence should not be enhanced,
the respondents said they were traumatized by the
cage., as 1f thew act of traumatizing the cats and
thelr owners did not matter at all

In myv view, it 1= high time that courts take a
serious view of the offence of cruelty against
amimals before apathy sets 1n. 1f 1t has not alreadw
set in.

We all are familiar of course with the cardinal
principle of sentencing that where the interest of
the public and the intersst of the offender cellide,
the interest of the public must take precedence over
and above the interest of the offender, Undemably
there were mitigating factors in favour of the
respondents in the case before me. They pleaded
guilty to the charges although not at the first
available spportunity, were first offenders and wers
remorseful. Due discount must of course be given
for these mitigating factors but the court must draw
a line between sympathy for the respondents and
the need to deter cthers from beconming copyoats
especially where, as in this case, thers was no
mitigation to the crime itself

In caszes invelving cruelty to domesticated animals,
1t must be made clear to the public that such crimes
will not be tolerated by the court, MMy mind was
clear that the respondents’ act warranted custodial
sentence and not just a paltry fine of EM200,00,
Their callous disregard for the well being of the cats
had left 8 of them dead and 22 others suffering.
In the circumstances, I ordered the respondents
be sentenced te 3 months imprisenment for each
offence 1n addition to the sentence of fine of RIVZ00
already imposed by the learned Magistrate It was
my view that the additional three months concurrent
imprigsonment sentence was appropriate and fitting
to the circumstances of the crime. considering the
fact that the respondents faced not one but 30
animal cruelty charges,

Ag a postscript, I mentioned in the case that the
punishment for animal cruelty under the Animals
Act 18 archale and out of touch with reality, When
the Animals Ordinance (1o, 17 of 1953) was enacted
59 vears ago 1n 1953 the penalty for armmal cruslty
as provided by section 44(1) was as follows:

"a fine of two hundred dollars or to imprisonment
for a term of six months or to both"
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When the Ordinance was revised 53 years later
in 2008 by the present Amimals Act (Act 847), the
penalty for amimal cruelty as provided by section
44(1) was as follows:

‘a fine of two hundred ringgit or lo imprisonment
for o term of six months or to both’

1Mo prize for spotting the difference but I did mention
that 1t would be interesting to see 1f anything would
be done to rectify the situation, Having to pav a
fine of two hundred dellars ($200,00) 1in 1953 would
probablv hurt the pocket but to payv a two hundred
ringgit (RM200.00) fine 1in 2012 1s not even a slap
on the wrigt for businessmen hike the respondents.
If the two hundred dellars (B200,00) of 1953 were
to be pegged against today's worth of two hundred
ringgit, the fine of EM200, 00 under the Act which
hag remained stagnant for the past 52 vears will
be more of a friendly pat on the back rather than
a form of punishment. It cannot be the case that
cruelty against animals 18 viewsd less seriously
today than it was in 1953 It was my view that
the need to 1ncrease the penalty for ammal cruelty
was long overdue, A heavier penalty will at least
give some semblance of protection to these poor
defenceless creations of God.

That 1s all for cruelty against domesticated animals.
Allow me to now deal with animals in the wild.
We must accept the fact that wildlife crime is
rampant not only in Malaysia but elsewhere in the
world, But very few of the cases end up in court.
It 1 certainly not a crime that the courts in this
country are familiar with. unlike theft, murder,
drug trafficking, corruption et cetera, Even the law
schools, as far as I know. do not include the law
on crime against wildlife as part of their svllabus.
Malaysia is one of the most diverse places on earth,
According to the National Biodiversity Index, 1t 1s
ranked 12th i1n the world for country richness in
diversity of both animals and plants, Malaysia is
known for its breathtaking landscape, strong cultural
history and diverse flora and fauna Malaysia 1s
also home to the Taman I'legara, the world's oldest
forest, estimated to be more than 130 million years
of age, predating the dincsaurs, Sadly, Malavsia
also hag @ history of deforestation, exploitation and
gspecies extinction. Because of this, the Wildlife
Congervation Act of 2010 was passed.

It may not surprise us that Malavsia has the
fastest accelerating rate of deforestation in the
world The tropical forests are being devoured.
Add to this, the threats of illegal poaching air
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pollution, water pellution and urban development,
and you have a place where nature needs all the
protection 1t can gst. The Sumatran rhinocercs 1=
on the brink of extinction (earlier thought to be
extinct) 1n Malayesia due to habitat destruction, The
Malayvan tiger 1s critically endangered. as 1z the
Malayvan tapir (Tenuk), the Sumatran crangutan,
the mougedeer and many more,

Trade 1n endangered species 1n South East Asia
has devastating impacts on the region's biodiversity,
disturbing ecoclogical balances and undermining
environmental services. This, in turn, 1mpacts
people of South East Asia and their well-being. The
multibillion-dollar illegal wildlife trade supplies one
of the world's largest black markets, surpassed onlwv
bv 1llicit commerce 1n arms and drugs.

The 1llicit harvesting of natural rescurces has
been defined as a form of transnational crgamzed
environmental crime driving species to extinction
by the Urited INabions Office of Drugs and Crumne
(UMNODC) in their report 'The Globalisation of
Organised Crmime — A Transnational Organised
Crime Threat Assessment’,

A World Bank report from 2008 states that the South
East Asian region functions as a key supplier for
global demand for protected wildlife, as well as a
consumer and a global transit point, The International
Union for Conservation of MNature (IUCIT) reported
that South East Asian countries rank among the
highest in the world for density of endangered
species. [Nine countries in the world's top 20-list
of countries with the most endangered mammal
specles arve I1n South East Asia — "Wildlife In a
Challenging World — An Analveis of the 2008 IUCIT
Red List of Threatened Species, IUCH Report 2010,

What drives the illegal wildlife trade? This trade
involves klling wild amimeals to satisfy the demand
for bones, scales and other ingredients for traditional
medicines; capturing wild animals to satisfy the
demand for live ammals as pets and zoo exhibits;
demand for thelr parts and bodies as collsctors’
trophies; decorations and luxury itemes; demand
for wild meat and exotic dishes from restaurants,
ete, Computer literacy provides easy access to 1llicit
wildlife products from an online marketplace, Poor
awareness about the importance of conservation and
impacts of over-szploitation has also contributed
to the destruction of the reglon's flora and fauna -
What's Driving the lllegal Wildlife Trade? TRAFFIC
Report 2008,

Scientists predict that 13-42% of South East Asia's
ammal and plant species could be wiped out
this century. Illegal wildlife trade alsc threatens
sustainable development in rural and coastal
cormmunities, as 1t destroys those natural and
biological resources upon which thousands of
people around the globe depend for their livelihood.
Human health 1z endangered by unregulated trade
in wild anmimals that can spread and pass on
viruses. SARS and Avian Influenza for examples.
were transferred by wild animals to human
beings.

Another consequence 1s ths strengthening of
organized crime, Profits from 1llegal wildlife trade,
which ranks among the most lucrative type of
black market commerce. can support other forms
of eriminal activity, Links are now being detected
between wildlife crime. drug trafficking and human
trafficking - Illegal Wildlife Trade in South East
Asia Factsheet, ASEAIN Wildlife Enforcement
Ietworl, 2008,

With generally weak laws governming wildlife trade,
low penalties and limited awareness of the problem
among the civilian population, criminals see an
opportunity to make monev trafficking wildlife
with very little risk, A newspaper report published
on 231% March 2015 gquoted Foreign Minister Dato’
Ser1 Amifah Aman on 20% March 2015 as saying
that countries need to work together to combat
thig illegal activity due to its huge implications to
development, peace and security after officiating
the threes dayv Asean Regional Forum on combating
wildlife trafficking in Hota Hinabalu, He said if
we can work together on economic lssues and in
combating terroriem and extrermism, there should
be no problem in combating wildlife trafficking.

There 18 no uniform law on wildlife crime in Malavsia,
Presently there are three primary legslations.
namely (1) The Wildlife Conservation Act 2010
("the Wildlife Conservation Act’), which applies
to the states of West Malaysia and the Federal
Territory of Labuan, (2) The Wildlife Conservation
Enactiment 1997 which applies to Sabah, and ()
The Wildlife Protection Ordinance 1288 which
applies to Barawal.

The West Malayeian Wildhife Congervation Act ssems
to be a powerful weapon against wildlife criminals.
especially with the availlable presumptions at the
dizposal of the prosecutor, as can be seen from the
following provisions:



(1) Section 58 - Where any perscn 1s found
sething, placing, using or 15 otherwise in
possession of any animal or bird, wild
or otherwise, in such circumstances that
there 15 reason to suspect that the person
18 using the animal or bird as decoy or
bait for the purpose of attracting any
wildlife, 1t ghall be presumed that the
person 1s attempting to hunt any wildlife,

Section 57 - Where a person 18 1n possession
of a snare, 1t shall be presumed that
the snare 1s being used by the persocn
for the purpose of hunting any wildlife,

(i1)

i111) Bection 58(1) - Where anv wildlife or
any part or derivative of any wildlife or
snare 1s found in any premises. 1t shall
be presumed that the occupier of the
premises 18 in possession of the wildlife or

part or derivative of the wildlife or snare.

Section B8(2) - Where there is more than
one occupler 1n the premises, the occupier
of the portion in which the wildlife or
part or derivative of wildlife or gnare
18 found shall be presumed to bs the
occupler for the purpose of subsection (1),

(1v)

Section 58 - Where the Director General
of the Wildlife Department or any person
certified 1in writing by him to have special
knowledge or skill in wildlife testifies in
court under cath that anvthing or ohject,
as the case may be. 18 a wildlife. part or
derivative of any wildlife, wildlife's flesh,
trophy, sprung gun, sharpensd stake, pit
drop spear, snare, balt or polsoned bait,
it shall be presumed until the contrary
1s proven that the thing or ohject, as
the case may be, 18 a wildlife or part or
demvative of any wildlife. wildlife's flesh,
trophy, spring gun. sharpensd stake, pit
drop spear, snare, bait or peoiscned bait,

(1v)

The penalty for hunting or keeping any totally
protected wildlife without any special permit is
severe, On conviction the offender 1s liable to a
fine not exceeding RM100,000 or to imprisonment
for a term of 3 vears or to both, That is for mature
animals. If 1t invelves immature animal that is
totally protected. the fine 18 RM200.000 or to 10
vears Jjail or both, If it ig a female animal the
penalty 1s higher; a fine of RM300,000 or te 10
vears jail or to both,
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The penalty is even higher if it involves a female
serow. a gaur, a javan rhinocercs, a tiger, a
leopard. a clouded leopard and false gharal: a
fine of not less than EM200 000,00 and up to
EMEOD,000,00 and with impriscrument for up to
5 wears,

Totally protected wildlife are those listed in the
gecond schedule to the Wildlife Conservation Act, I
bet some of us have never heard of some of them.
These include babi bodoh (bearded pig), Kuching
tulap (Asian golden cat), memerang hidungberbulu,
musang titik besar, beruk kante1, tupal terbang p1p
kelabu, tupal terbang pipl merah. tupal terbang
berjambang. itik muara, itik sudu. enggang gatal
birah, (black hornkill), tukang kubur (largs-tailed
nightjar). It 18 a long list.

It 18 not only the klling of the animals that 1s
made an offence under the Wildlife Conservation
Act, Cruelty to the animals 1s also made an offence
by section 86(1) of the Act, The offerices are:

1) beats, kicks, infuriates, terrifies,
tortures, declaws or defangs any wildlife;

neglects to supply sufficient food ar water toany
wildlife which he houses. confines or breeds;

(11)

kkeeps, houses, confines or breeds any wildlife
in such manner so as to cause 1t unnecessary
pain or suffering including the housing,
confining or breeding of any wildlife in any
premises which 1s not suitable for or conducive
to the comfort or health of the wildlife:

111}

i1v) uses any wild ammal for performing or
assisting in the performance or assistingin
the performance of anvwork or labour which
by reason of any infirmity, wound, disease or

any other incapacity 1t 18 unfit to perform;

(v) uses, provokes or infuriates any wildlife for
the purpose of baiting it or for fighting with
any other wildlife or amimeal. or manages any
premises or place for any of these purposes; or

ivi) willfully doeg nor willfully omits to do

anything which causes anv unnecessary
suffering. pain or discomfort to any wildlife,

The penalty for committing any of these acts 1s
a fine of not less than RME.000,00 and not more
than ENME0 000,00 or to ajal term of up to 1 yvear
or to both.
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The Sabah Wildlife Enactment 1887 is not as
comprehensive as the Wildlife Conservation Act, but
through section 41(3) 1t also places the burden on the
accused person to prove lawful possession of any animal
species or animal product listed in Part I Schedule 1,

There 1s also the presumption under section 33(2)
— Anv person who 18 found "away from his place
of abode” being in possession of!

(1) Any drug polson, polsoned weapons or
poisoned baits,

{11} Any explosives or missiles containing
detonators: Any trap, snare., gin, nets,
deadfall, fixed stake or the like, pit or set
gun or any contrivance likely to endanger
human life or cause bodily harm to any person,

(111) Any device capable of producing an electric
current sufficient to kill a fish or any other
anumal;

Any lure, artificial call. electronic device
or recording;

(1v)

iv) Any artificial light:

Any firearm capable of firing more than
one round at esach pull of the trigger or
other firearm prescribed generally or for the
hunting of particular species of amimals! or

(1)

(vii) ghall be presumed to have such thing in
his possession for the purpose of hunting
an ammal, The offence 18 punishable with a
fine of RME0,000 or to & vears imprisonment
or to both,

Section 92(1) of the Enactment further provides
that the possession by any perscon of any animal
or the meat or animal product from freshly killed
animal shall be prima facie evidence against him
that he has hunted such ammal It means that on
the face of it, he i1s guilty of the act unless he can
show otherwise,

Unfortunately the Sabah Enactment does not define
“wildlife”, It merely savs that the word “wildlife”
includes animals and plants, This is a rather vagus
defimtion and may cause problems if the case goes
to court. The word "anmimal’ 18 however given a
definite meaning, 1.e. any vertebrate or invertebrate
and the eggs of such vertebrate or invertebrate, but
does not include any domestic amimal or its eggs.
Under the Sabah Enactment the list of totally

protected species 1s not as long as the list in the
West Malaysian Wildlife Conservation Act, There
are only © animal specles that are listed as totally
protected and they are the sumatran rhinoccercs,
the orang utan, the sun bear the dugong, the
proboscie monkey, the clouded leopard, the gharial
(Buava Julung-Julung) the green turtle, and the
hawksbill turtle (Penyu Sisik),

Nlegal hunting of totally protected animals carmes a
severe penalty under the Sabah Enactment. Under
section 26(3), the penaltyis jail time of not less than
& months and not exceeding 5 wvears Thiz means
the court has no choice but to pass the minimum
jail time of 6 months and it can be up to & years.
I now come to the Sarawak Wildlife Protection
Crdinance 1998, If the Sabah Enactment has no
definition for the word “wildlife", the Sarawak
Crdinance has one, It defines “wildlife” as anyv
gpecles of wild amimal or wild plant. “Wild animal
15 defined to mean any specie of animal which
exigts or cccurs in the wild state 1n Earawak or
elsewhere 1in the world, "Wild plant” means any
species of plant which exists or cccurs in the wild
gtate in Sarawak or elsewhere in the world,

There mavbe a problem with this defimition of “wild
animal” ag it refers to any animal that exists or
occurs in the wild state in Sarawalk or elsewhere in
the world. How do vou determine that the amimal
exists in a wild state in Sarawak or elsewhere
in the world? I trust that they have experts to
assist the court, The Ordinance alsc does not,
unfortunately, have presumption provisions =g 1n
the West Malaysian Wildlife Conservation Act and
in the Sabah Ordinance. Of the three legisglations,
I venture to think the Sarawak Ordinance is the
weakest of them all in terms of wildlife protection.
Like the West Malaysia Act, Sarawak zalso makes
it an offence to kick any wildlife and all those
other acts that are made offences under section
88(1) of the West Malaysia Act. This is provided
in section 44 of the Sarawalk Crdinance, There
1s a difference though. If in West Malaysia a
fine of not less EMB5,000.00 ig the firet option in
sentencing, in Sarawak imprigsonment of up to §
monthe 18 the first option, In that sense Sarawak
treats such offence more sericusly than ite West
Malavsian counterpart. So be careful not to kick
arny wildlife while 1n Sarawak. You mav end up
being jailed for 6 months.

The Eabah Enactment has an equivalent provision but
less detailed and providesfor aless severe punishment.
This 15 housed in section 48 which provides:



"Any pergon who causes unnecsssary or undues
suffering to an animal kept under the authorty
or permit lssued under sechion 43 commite an
offennice and shall he liable on conviction to a fine
of five thousand ringgit or to imprisonment for six
months or to both'

I suppose kicking a wild animal would come under
this prohlibition too because that act will cause
unnecegsary suffering to the animal. But strangelyin
Sabah the offence can only be comrmtted by a person
who has a permit to keep the ammal, unlike in West
Malayeia and Sarawak, There whether vou have a
licence or not, it is an offence to be cruel to animals,
There 1s no provision in the wildlife legislations
to empower the court to divect the enforcement
agencles to enforce the law or to institute eriminal
prosecution against the offender and it cannot on its
own veolition imitiate crmiminal proceedings against
the offender. This power 1g vested 1n the Attornev
Feneral in his capacity as the Public Prosecutor,
He and he alone decides whether the offender 1s
to be prosscuted for the offence. This 1s farmiliar
law of course.

In one unfortunate story, a notorious wildlife
kingpin was allowed to operate a reptile business
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— a front for hie illegal trading ring, sven after
being arrested in Memco and serving 71 months
in priscn for smuggling. consplracy., money
laundering and wildlife offences. Once he got back
to Malavsia, he was allowed to continue business as
usual,

Inlate 2010, after the Wildlifs Conservation Act was
passed, this individual was making his way through
Kuala Lumpur International Airport when his travel
pack broke open on the conveyor belt, releasing 256
boa constrictors he was attempting to smuggle into
Indonesia, ot only was he detained and arrested,
his original 6 months imprisonment sentence was
increased to 5 years after a successful appeal by the
prosecution,

Iake no mistake, wildlife crime is big business.
According to the Umited Nations, it accounts for
around a quarter of the US90 billicn in transnational
crganized crime each wear i1n South East Asia
alone, If unchecked 1t will lead to the extinction
of certain species of wildlife with all its attendant
consequences to life on earth, Mahatma Ghandi's
words of wisdom bear repeating: “The greatness of
a nation and its moral progress can be judged by
the way animals are treated”.
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CHAPTER 8
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FORMER LORDS PRESIDENT/
CHIEF JUSTICES OF MALAYSIA
(1963 — PRESENT)

il

THE RT. HON. TUN SIR JAMES BEVERIDGE THOMSON
S.5.M. PAMLN. P.J.EK.
16.9.1963 - 31.5.1966
(THE 15" LORD PRESIDENT)

THE RT. HON. TUN SYED SHEH SYED HASSAN BARAKBAH AT-HAJ
S.S.M., P.M.N., D.P.MK., PSB.
1.8,1966 - 9.9.1968
(THE 25 LORD PRESIDENT)
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THE RT. HON. TUN DATO® AZMI MOHAMED
S.S.M., PM.N,, D.P.M.K., PS.B., P.JK.
10.9.1968 - 30.4.1974
(THE 3% LORD PRESIDENT)

THE RT. HON. TUN MOHAMED SUFFIAN MOHAMED HASHIM
S8.8.M., P.S.M.. S.P.C.M.. D.IM.P.. J.M.N., S.M.B. (BRUNEI). P.J.K. .LL.D., D. LITT
1.5.1974 - 12.11.1982
(THE 4™ LORD PRESIDENT)
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THE RT. HON. RAJA A7ZLAN SHAH IBNI ALMARHUM SULTAN YUSSUF IZZUDDIN SHAH
S.5.M., D.K., P.MN,, P.S.M., S.P.CM., S.P.T.S., S.P.MP., S.LM.P..D. LITT, LL.D.
12,11.1982 - 2.2,1984
(THE 5™ LORD PRESIDENT)

‘x‘.m

THE RT. HON. TUN DATO" MOHAMED SALLEH ABAS
S.S.M., P.MN., P.S.M., S.P.M.T. D.P.M.T., JM.N., S.M.T.
3.2.1984 - B.8.1988

(THE 6™ LORD PRESIDENT)
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THE RT. HON. TUN DATO' SERI ABDUL HAMID OMAR
S.S.M., P.MN., P.S.M., S.S.M.T., S.LM.T, S.IM.P. S.P.MS., D.P.M.P. PM.P.
9.8.1988 - 9.11.1988
(ACTING LORD PRESIDENT)
10.11.1988 - 24.9.1994
(THE 7™ LORD PRESIDENT/THE 157 CHIEF JUSTICE)

THE RT. HON. TUN DATO’ SERI MOHD EUSOFF CHIN
S.8.M.. PS.M., S.P.C.M.. D.P.M.J..D.P.M.K., J.S5.M., S.M.d.
25.9.1994 - 19.12.2000
(THE 280 CHIEF JUSTICE)
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THE RT. HON. TUN DATO" SERI MOHAMED DZATIDDIN ABDULLAH
S.S.M., P.S.M, S.P.CM..DS.P.J.. D.P.M.P, DM.P.N.
20.12.2000 - 14.3.2003
(THE 3%° CHIEF JUSTICE)

THE RT. HON. TUN DATO’ SRI AHMAD FAIRUZ DATO' SHEIKH ABDUL HALIM

S.5.M., P.S.M.. S.P.M.K.. S.JM.K, S.P.MS., S.5.AP., SSMZ.S.S.D.K.. S.PM.T..
D.S.M.T., DSD.K., S.M.J., SMS., B.CK., P.LS.

16.3.2003 - 1.11.2007
(THE 4™ CHIEF JUSTICE)
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THE RT. HON. TUN ABDUL HAMID MOHAMAD
S.S.M., D.C.P.M., D.M.P.M., KM.N., P.JEK.
2,11.2007 - 17.10.2008
(THE 5™ CHIEF JUSTICE)

THE RT. HON. TUN DATO’ SERI ZAKI TUN AZMI

S.P.C.M., S.P.M.K., S.S.M., PS.M. S.S.DK.,
P.J.N., D.S.MT. (TERENGGANU), D.S.D.K. (KEDAH), J.S.M., KM.N.

18.10.2008 - 9.8.2011
(THE 6™ CHIEF JUSTICE)
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THE RT. HON. TUN ARIFIN ZAKARIA

SSM., PSM., S.PMK, S.PSK. 5.P.MS., S.P.C.M., S5.A.P., D.U.P.N., D.S.P.N.,
S.P.M.P., D.PM.K., D.P.CM.

12.09.2011 - 31.03.2017
(THE 7™ CHIEF JUSTICE)

THE RT. HON. TUN RAUS SHARIF
S.5.M.. P.M.N., PSDM., SS.AP. DUPN. S.P.DK., 85.T.M., D.A.. DM.P.N., K.M.N.
01.04.2017 - PRESENT
(THE 8™ CHIEF JUSTICE)
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MALAYSIA’S THIRD LORD PRESIDENT
FROM 1968 TO 1974

TUN AZMI MOHAMED

On 31 May 19686, the Malaysian judiciary bid farewsll
to ite first Lord President of the Federal Court, Tun
Bir James Beveridge Thomson, who retived after
serving on the Malayeian Bench for almost sighteen
vears, and was succeeded 1in 1966 by Tun Syed Sheh
Barakbah, the second Lord President of the Federal
Court and first Malaveian to hold the highest judicial
office, However, Tun Syed Sheh Baralkbah only held
the office of Lord Fresident for a brief period from 1968
until his retivernent in 1968, Tun Syed Sheh Barakbah
was then succeeded by Tun Azmi Mohamed who was
then the Chisf Justice of the High Court of Malava,
a post he held since 19688 until hig appointment
as the third Lord President of the Federal Cowrt 1n
1968,

Tun Azrmil was born on the 28 of June 1202 in Kedah,
He received his sanly education at the Ibrahim School,
Sungal Petani and passed the Schocl Certificate
Examination 1n 1928 He excelled academically and
was awarded a Hedah State Government scholarship
to read law in the Urnited Kingdon in May 1928

He was later admitted as Barrster-at-Law of the
Honcrable Society of Inner Temple in MNovemnber 1932
and then read in Chambers in London,

Upon his return to Malaya in May 1932, Tun Az
gerved in varlous capacities in the judicial and legal
service, In 1933, he was posted as Acting Shenff and
Assistant Remstrar of the Supreme Court, Kedah.
In March 1236, he was appointed as an Assistant to
the Legal Adviscr, Kedah and then, the Deputy Legal
Advisor. In November 1937, he was appointed Chaef
Magistrate and in 1938 and 1940 Tun Azmi acted
temiporamly as Malay Judge of the Second Diwvision of
the Kedah Supremes Court,

Upon the re-cccupation of Malava, Tun Azml was
appointed the Presiding Officer. District Court,
Alor Star and in 1948 he was made President of the
Sesslong Court, Alor Star, In 1948, he was appointed
to the Colomial Legal Service by the Buitish colonial
admimstration, one of three Malaye selected to serve
as a District Court Judge, The other two were Tun
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Sved Sheh Barakbah and Abdul Hanmuid Mustafa. The
late Tun Azrmi was appanted as a Distict Court judge
1in Johor Bahru and later in Seremban,

Dumngthisperiod, a difference cfopinion arosebetween
Tun A=zl and his colonial boss over hig travel claims,
When the colonial office refused to entertain hisclaims,
heresigned and returned to Kedah, In May 1951, Tun
Azmi joined the Kedah Civil Service as the Third
Agsistant State Secretary. An exesllent performer,
he was appointed State Secretary, Kedah in 1958

He roge rapidly in the civil service until he was invited
to join the judiciary bv the then Prime Mimster, Tun
Abdul Razak Tun Azmi was elevated to the High
Clourt Bench in Malaya in 1868,

In 196868, Tun Az was appointed as the Chief Justice
of the High Court of Malaya in 1966, In 1968, he was
appointed as the third Lord President in a simpls
ceremoeny 1in Kuala Terengganu, in the palace of the
Sultan of Terengganu, Tuanlku Ismaill Nasiruddin who
was then the Yang D1 Pertuan Agong of Malaysia,

The late Tun Azmi's contribution to the judiciary has
been encrmous, When he was the Lord President,
he suggested that judicial officers in Malaysia
should adopt a set of judicial principlss known as
"Rukun Headilan'. In his openming speech at the third
Magistrates' Conference in Petaling Java on 4th
October 1871, Tun Azmi said:

"We have the Rukunnegara, aset of principle set
dewn by the authority for all of us to remember
and lo practice, So why not we have our Rukun
Keadilan — a set of first principles which we
Judictal Officers must always remember and
practice incarrying oul our work of administering
Justice. They are especially for those who sit onthe
Bench and sometimes in chambers, {o hear cases,

The Rukun Keadilan—
1, A Judge must be independent

2, A Judsge must have no interest in any matter

he has fo try

eJustice must be seen to be done

A Judge muist aet on evidence

A judge must give reasons for his decision
A judge must conduct himself well whether

tn the course of his judicial duties or in his
private life

o Bk G
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In honour of his contributions and service, Tun Az
was bestowed several honours and awards namely;
Darjah Yang Mulia Panghkuan INegara Sem Seha
Mahkota (8.8 Wi which carmes the title Tun. Darjah
Panglima Mangku IMNegara (PMIT) which caimes the
title Tan S, Date Paduka Mahkota Kedah (D.P.ME),
Pingat Bultan Badhshah (P.EB) and Fingat Jaksa
Kebaktian (P.JJ.). He refaired as the Lord President
1n 1974

Tun Azni was mearried to the late Zaharah Che
I'in (who passed away in 1957) and the couple were
blessed with six children. The late Tun Azrmi then
remairied Toh Puan Sharifah INoor Syed Husseln
and they wers blessed with 2 children. One of his
sons, Tun Zaki Tun Azmi was appointed as the 128
Chief Justice of the Federal Court of Malavsia. Tun
Az was appointed the 39 Lord Presdent before the
Sultan of Terengganu, Tuanku Ismail Nasiruddin
who was then the Yang Dipertuan Agong of Malayvsia.
Coineidentally, forty yvears later in 2008, his son Tun
Zakil Tun Azmi received his letter of appointment
from Dull Yang Maha Mulia Tuanku Mizan Zainal
Abidin who was then the Yang Dipertuan Agong, the
grandson of Tuanku Ismail INasiruddin,

The late Tun Azmi Mohamed was laid to rest on
16 September 1296 at the age of 87. Tun Azrm wiall
always be remembered not only by scholars of law,
judges and lawyvers but also by those who knew

lm ag a man for his simple. gentle and humble
character,
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In 1868, Tun Azmi was appointed the 3™ Lord President in a simple
ceremony in Kuala Terengganu, in the Palace of The Sultan of
Terengganu, Tuanku Ismail Masiruddin who was then the Yang Dipertuan
Agong of Malaysia.
(Picture courtesy of Tun Zaki Tun Azmi)

Tun Azmi Mochamead (seated 3% from right) when
he was the State Secretary of Kedah in the late
1950s (Picture courtesy of Tun Zaki Tun Azmi)

(P . £ _
Tun Azmi being conferred the Datukship by

the Sultan of Kedah for his service to the State
(Picture courtesy of Tun Zala Tun Azmi)



THE MALAYSIAN JUDICIARY
YEARBOOK 2017

Lord President Azmi Mohamed with his predecessor
Syed Sheh Baralkbah who became the Governcor of
Penang after hig retivement from the judicary
(Picture courtesy of Tun Zaki Tun Azmi)

“““IH“I’ i

i 2

The 1963 farewell to Justice James Beveridge Thomson, Malaysia's first Lord President,

Seated L to R: Justice Suffian, Justice Syed Sheh Barakbah, Justice Thomeson, Justice
Azmi Mohamed, Justice Ismail Khan

Standing L to R: Justice Raja Azlan, Justice Al Hassan, Justice HS Ong, Justice
Meclntyre, Justice Aziz, Justice 88 Gill, Justice 8M Yong, Justice Chang Min Tat,
Justice Wan Sulaiman
(Picture courtesy of Tun Zala Tun Azmi)
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Tun Azmi (standing extreme right) and his famly
(Picture courtesy of Tun Zalki Tun Azmi)

Tun Azmi (seated 5™ from right) with judges and foreign visitors
(Picture courtesy of Tun Zaki Tun Azmi)
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Tun Azmi (seated centre) with officer and court staffs at the High Court of Ipoh
(Picture courtesy of Tun Zaki Tun Azmi)

Tun Azmi (2% left). Tun Syed Sheh Barakbah (3*4 left). Ser1 Paduka Baginda Yang Di-pertuan Agong,
Tuanku Ismail WNasiruddin Shah Ibni Al-Marhum Zainal Abidin and Seri Paduka Baginda Raja
Fermaisur Agong (centre) at Istana Maziah, Terengganu,

(Picture courtesy of Tun Zala Tun Azmi)



THE MALAYSTAN JUDICIARY
YEARBOOK 2017

Tun Azmi (extreme left) with Tun Dr. Lim Cheng Eu, the 2™
Chief Minister of Penang (2" left) and friends at an occasion,
(Picture courtesy of Tun Zalil Tun Azmi)

Tun Azmi (2™ left) at the High Court of Johor Justice 88 Gl (eft), Tun Azmi (centre)
(Picture courtesy of Tun Zaki Tun Azmi) and Justice Al1 Hassan (right)
(Picture courtesy of Tun Zaki Tun Azmi)
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Tun Azmi (centre) with friends
(Picture courtesy of Tun Zala Tun Azmi)

- e

Tun Azmi (3" from right) at the Grand O1d Lady,
Mir Sarawak (the firet cil well in Malaysia)
(Picture courtesy of Tun Zaki Tun Azmi)

i o

i

Tun Azmi (centre) chairing one of the Tun Azmi (left) with Tun Muhammad Fuad
Kedah Btate Secretary meetings Stephen, the 1° Chisf Minister of Sabah (mght)
(Picture courtesy of Tun Zala Tun Azmai) (Picture courtesy of Tun Zaki Tun Azmi)
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A JUDGE’'S MUSINGS
(OF COURTROOMS AND CROCODILES)

Tan Sri Sulong Matjeraie
Retired Federal Court Judge

His hearty laughter reverberated through the
rooml, a8 he recounted the many escapades of his
childhood, Retired Federal Court Judge, Tan Sri
Sulong Matjerale was in fine fettle for this interview,

After having left public service five vears ago after
an 1llustrations career of fortv-nine vears, Tan Sn1
Sulong says that he now soals up his lelsure tume
with great pleasure.

The fourth child in a family of nine, Tan 8ri Sulong

was born in 1947 in Saratok., Sarawak. It is a

tiny hamlet, tucked in rural Sarawalk, about thres
hundred kilometres from Huching As he recalls,
"Life was tough. Things which we take for granted
now, like a bar of scap for instance. was a luxury
then, My siblings and I would often bathe without
that slippery bar. Our farmily's bathroom 1s the river
which flows at the baclk of the house, With narv a
thought for the dangers that lie beneath, we would
jump into the water with such abandon, bobbing
up and down to bathe and sometimes catching fish,
which would supplement our family's meagre food
gupply. The river iz of course crocedile-infested,
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I could tell that crocodiles were arcund, because of
their smell. It 12 a distinetive muddy-musky kand of
odour, which myv parents taught me to distinguish.”

‘My parents alsc taught me and myv siblings
‘crocodile gurvival tips: one of which 18, never
lgnore our parents instruction te have a meal and
instead of eating going straight to the river. The
folk lere and belief 1s that. the crocodiles have an
instinct about this, If yvou dischey vour parents
in this regard, chances are that the crocodile will
have vou for its next meal!

Crocodiles are actually quite reticent creatures
and would slink away 1in water as scon as they see
vou, I am teld that you have to avoid them in the
'kill zone' — 1.e. the area from the surface to two
feet beneath, If a crocodile sess anvthing splashing
about 1n that zone 1t will attack. It 18 what vou
have to remember. =o that vou won't be a preyv In
any case., I must have been so assimilated in its
habitat that my mother used to say that I smell
like acrocodile!” Tan Sri Sulong laughingly recalled,

Much of Tan €r1 Sulong's growlng up veals Wels
spent helping his family ke out a living, during
various Jobs such as rubber tapping as voung early
as when he was seven vears old, He would get up
at 4 am in the morning and only after tapping
rubber, would he walk to school, most of the fime,
bare-footed.

‘Imagine walling through the rubber estates bare-
footed at the crack of dawn - where lseches latch
oni to you and i1n the distance, wou can hear a
tiger's roar! Being stoic and sgteely 1s a necsssity
to survive. Then there iz the rubber latex itself
How manyv turnies have I had latex clumped together
in my hair and putrid acid soaking up my toes!”

According to Tan Sri in those days. he locked
forward to rainy days — for it would mean that
he need not go rubber tapping but could instead,
enjoy a lazy morning and fish in the mver or collect
fruite from the trees.

Azrough as the daye then had been, the hopelesaness
of his situation did not get through to Tan Eri Sulong,
On the contrary, he finds resclve, determination and
even hope, Tan 8ri Sulong said! "In the mornings,
the first glirmmer of sunlight would spread cut and

light up the rubber trees, That light was like a ray
of hope for me, My arducus existence have in fact,
toughened me for the gruslling life ahead! Difficult
as 1t was, I would not change 1t for anything else.
W past is what makes me who I am teday. The
tough childhood certainly taught me to persevere
and to strive for better’ he remimsced.

Tan Sr1 Sulong. warming up to his subject. said
that his father wanted him to hone his skills at
tapping rubber, so that eventually his son would
be an agricultural assistant, so that he could get
a free uniform!

“We had simple wants. then, vou see, At that time,
being a lawyesr or a judge was furthest from my
rmind,

. Suleng Matjeraie
(Az a yvoung lawysr)



Well, 1 guess 1t really makes no difference now, I
am not doing too badly as it were, since as a judges
I do get ‘free’ judges rohees and their accompanying
accoutrements!” he laughed,

Tan Sr1 SBulong started hig caresr at the tender
age of seventesn as an Administrative Officer in
the Barawalk Civil Service in 18684, In 1870, he
was appointed a Third Class Magistrate, and was
also made the Acting District Officer, Binatang
(now renamed as Bintanger) In 1971, he was
appointed as District Officer of Bintulu - now an
o1l and gas town. The appointment gave him the
distinction of being the voungest District Officer
in Malaysia, He held several managerial post in
the Savawal Civl Service, firstly as the Sarawalk
State Training Officer and Secretary of the Sarawal
CGovernment Examination Board. When Tan 81
Suleng was serving as an Administrative Officer,
one of the requirements for being considered for
promotion was to pass the law exam. In 1871 he
left for Inns of Court Schocl of Law, London, on
a Sarawak government scholarship. In July 18974
he was called to the Ear of England and Wales by
the Honourable Society of Inner Temple, London,

"T guess I was lucky enough to receive full tuition
scholarship, It wag an umportant impetus for me
to embark on my dream of studwving law, Simply
put, without this scholarship, I doubt I would
be attending law school or becoming a judge.
Therefore. I am alwayvs grateful to the Sarawak
State Government. But then again. all vou need to
do 1z work hard and wvou can achieve any dreams
vou have,” he said.

In 1974, he was appointed a Director of the Civic
Development Unit directly under the Chief Minister
of Barawale, Tan S Sulong then left to study at
the University of Southampton, England and was
conferred a degres of Masters of Law in 1977, In
1878, he was awarded a Cerfificate in Advanced
Management by the Banff Schocl of Advanced
IManagement in Canada.

In 1977, he was appointed the Administration &
Finance Manager of the Sarawak Tunber Industry
Development Corporation before assuming the role
of Creneral Manager from 1979 to 1980, He became
the General Manager of Bintulu Development
Autherity in 1980 and remained in office until 1883,
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He later left the civil gervice in 1983 to set up his
own legal firm under the name of Messrs, Sulong
Matjeraie & Co. in Kuching, Sarawak and retired
from the firm 1n 1888,

He was then appointed a Judicial Comumissioner
of the High Court of Malaya in Johor Bahru, He
served briefly in Johor Bahru and thereafter in
Kota Kinabalu. Sabah from 2000 to 2007. He
was elevated to the Court of Appeal in 2007 and
remained there until March 2012 He was elevated
to the Federal Court in Apml 2012 and retired in
June 2013,

‘W journey would not have been possible without
my wife, who supported me emotionally and
financially, 8he was working full time while I
was studving for my Master's programme, The
money was tight but we were happy. It was a
short-term penury in exchangs for a long-term
emotional and financial satisfaction for both of us.”
he added.

How does Tan 8r1 Sulong describe himself as a
husband and father? "The most difficult task is
being asked to judge vourself!” was his reply,

Desgcribing hig life ag a judge as very hectic with
heavy loads of work and a challenging szperience,
“We have been working hard. with long days and
late mights. The judges would have about ten cases
to hear each day (sometimes more). The reading
up time takes about five hours before hand and
that invelves reading the grounds of judgment,
mermorandum of appeal, and subrmissions, All of us
work our guts out and the judiciary has reduced
the backlogs tremendously, We have to sacrifice our
personal time to clear these case and ensure that
justice 1s done expediently,” he explained.

It 18 a cormunon refrain in the local and foreign media
that there 1s political interference 1n Malavsia's
judiciary systern. To this, Tan S1 Sulong said, "I
have been a judge for fifteen years and I never
had anvone directing me how I should rule i1n
a case, The cases were decided based on facts
and law. As a judge. vou must make sure vou
serve justice and ensure justice is achieved To
be able to administer justice according to the law
1e something we hold dear and I think we have
done that, *



Justice Sulong Matjeraie
as a Judge of the Federal Court

i U ¢ i




"In the Federal Court, there ave five judges and cne of
us will write the judgment and then circulate 1t to the
Panel, If one of us digagress, we will write a dissenting
judgment, There 18 transparvency, accountability
and independence in the system,” he added,

With regard to the Malaysian judicial svstem, Tan
©r1 Sulong does not find anyv major problems because
"no system 1s faultless.” "Two judges can hear cases
of a similar nature but come to different conclusions,
That iz why we have the appellate fier which
provides a second chance. We are not machines,
where vou enter the data and get an answer, liks
in mathematics where two plus two always equals
four. The reality is that, at tumes. two plus two
could be egquivalent to five,” he said with a laugh,

Below are some of Tan Sulongs candid views on
varlious matters relating to the law.

Do vou think modifications to the mandatory death
penalty in drug trafficking cases 1s a positive
development?

(The new section 398 (24) of the Dangsrous Drugs Act
states that onlv those who received a certificate from
the Fublic Prosecutor verifving that there were only
courlers and had assisted in disvupting drugtrafficking
activities would be gpared the death penalty)

"Sending someone to the gallows 18 like playing God,
1t 18 a serious matter and a difficult task. There
will be cases where the judge may feel that the
sentence 18 harsh on the facts, but the sentence has
to be imposed as 1t 1s mandatory, Personally, ves. I
think the removal of the mandatory death penalty
in some clrcumstances 18 a positive development,
However, to a certain extent. the Public Progecutor
holds the power to decide whether an accused person
faces the hangman's noose or not.’
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What are in your view, qualities to be a good judge?

"Every judge needs calmness, a sense of fairness
and an awarensss of the responsibility and power
that they have, As a judge wvou are doing the
most difficult work of all and that requires both
a high gquality intellect and a discernment and
understanding of wyour fellow human beings. In
some areas of work quality of intellect 15 almost
evervthing whereas in family matters, discernment
and understanding of fellow human beings would
be requisite.”

What words of wisdom do you want to impart to

voung lawyers?

"‘Brjoyv vour study! Some law students nowadawvs
can be so intent on getting good grades that they
do not take the time to engage in other eniiching
soclal and extra-curricular activities when they
have the time and opportunity to do that. You are
only here for four vears — you might as well make
good use of your time in law school!’

What do wou think is the most rewarding part of
vour long caveer in the legal profession?

‘Having arole in the development of the content and
practice of the law — to be able help to rvefine the
law and make it clearer and to improve standards
in the courts, and when matters go wrong to set
them right.”

Tan S Sulong 1s married to Puan S Myra and
the couple have four children,

"After all ie said and done. I am grateful that the
Almighty has given me this tremendous privilege
to serve my country as a judge, Alhamdulilah,”
gaid Tan Sri Suleng,



THE MALAYSIAN JUDICIARY
YEARBOOK 2017

REMEMBERING THE LATE
TAN SRI DATO’ DR. EUSOFFE ABDOOLCADER

Dr, Eusoffe Abdoolecader was a
renowned Malaysian jurist and a highly respected
Supreme Court Judge of the Malaysian Judiciary,

Tan Sri1 Dato’

His judgments were well researched and written
elegantly, Tan Er1 Eusoffe’'s reputation preceded
him at all times and his legacy 1n the form of the
written judgment 1z viewed until today with awe
beordering on reverence.

The late Tan Er1 Euscffe Abdoclecader was born on
18 September 1924 in Penang, He was the third son
of Dr, 81r Husein Abdoclecader, a prominent lawyver
and statesman in the early 20th century in Penang,
Dr, Sir Hussein Abdoclcader was alsc one of the
first Malayvans to be knighted by King George VI

Tan Sr1 Euscffe Abdoclcader attended Fenang
Free School and Raffles College for his priumary
and secondary education, His Lordship went on to
pursue his studies at the Evoto Imperial Univeristy
(Faculty of Law), in Japan. He then read law at
the University College, University of London and
toolk a firgt, His Lordship was called to the English
Bar by the Honourable Scciety of Gray's Inn on
268 January 1950, He was then admitted to the
Malayan Bar and the Singapore Bar as an advocate
and sgolicitor on 30 March 1251 and 12 INovember
19682, respectively,

Tan Sr1 Eusoffe practised law as an advocate and
solicitor for some 24 yvears and was a partner at



Presgrave & Mathews Even during his years of
practice, he commmitted himself to the Bar and
other legal related activities, He held various posts
in the Bar including Chairman of the Penang Bar
Committee from 19688 to 1268, He also served
as a member of the Bar Council of the States of
Malayva from 1963 until he was elevated to the
High Court Bench.

On 1 December 1974 His Lordeship was appointed
ag Judge of the High Court of Malaya, The
appointiment of Tan S Eusoffe Abdoclcader on
the Bench was in itgelf a landmark occacion and
the legal fraternity rejoiced 1n his appointment. A
welcoming ceremony was held at the High Court in
Kuala Lumpur on 2 December 1274, to mark Tan
E11 Eusoffe's elevation to the Bench, The ceremony
was attended by members of the Bar and members
of the Judicial and Legal Service as well. Even the
late Tunlku Abdul Rahman Al-Haj attended the
ceremony. In his welcoming speech. Tun Salleh
Abas (he then was the Soclicitor-General) spoke
eloquently of Tan Sri Euscffe's prowess, He said:

"May it please My Lord, I have known ryou jfor
many vears and I have and will alwayvs have the
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Sreatest respect for vou because of vour kindness,
humtliation, scholastic achievementis and abouve
all, vour brilliant mind. I have no doubt that you
will be a very good Judge which the country cannot
afford not to have and fo lose”

The Bar too was gesnercus with 1te praise towards
the appointment of Tan Sr1 Eusoffe Abdooclcader.
In the same ceremony. Mr V.C. George. who was
the then Chairman of the Bar Council. highlighted
Tan Sri Euscffe’'s devotion and commitment
te the law. In his speech, Mr, V.C, Gecrge
gaid,

"My Lord the vacuum created in the ranks of the
Bar by vour elevation cannof be filled, At the Bar
Council vour clarity of thousht, learnedness in the
law, command of the English Language and vour
dryv sense of humour will be missed by all the
members and particularly by myself who as you
know leaned heavily on you.

But that same clarity of thought and the great
learning acquired by vears of disciplined industry
will be available fo all those who approach the
Bench on which you will now sif.”

o L /,,.
Wl i
The late Tan Sr1 Dr, Buscffe Abdocleader receiving the letter of appeintment from the Yang Di Pertuan Agong

Tuanku Sultan Haji Ahmad 8hah Al-Musta'in Billah 1bri Al-Marhum Sultan Abu Balkar Eiayatuddin
Al-Mu'adzam Shah
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From the excerpt above, it can be seen that the
Judiciary appoints the best legal minds in the
country to man the Bench iwrrespective whether
the appointment 1s from the Judicial and Legal
Service or the Bar, Tan Sr1 Euscffe's appointment
INevertheless, Tan Er1
BEusoffe did not view his appoaintment to the Bench
as a reward for hiz hard work durmng his days in

wag ftestament to this.

practice. Instead he understood and undertock his
role as = judge with a great sense of responsibility,
recognising the public trust reposed in him and
the immeasurable significance and dignity of the
office., He paid in his reply during the welcoming
speach:

"On assuming office as a Judge I am conscious of
the very great responsibilities that devolve on me
and am proud to sav that I have joined o judicigry
which has the very highest and noblest traditions of
independence. impartiality and integrity. I shall by
the grace of God and with His blessing discharge
my judicial duttes in a manner befitiing the high
tradition set by and which T recetve from my
predecessors and colleagues, which I shall strive
to maintain and contribute to in my own humble
way and which I shall transmit to my successors
pure and unsullied as I receive i, and indeed
enhance if that is possible, If I cannot strengthen
our Bench, strong as ii is, I shall certainly do
nothing o weaken ii."

Be that as 1t may. Tan Bri Eusoffe was also
well aware that the public's confidence in the
Judiciary did not depend sclely on the guality of
the decisions made in Court but alse the quality of
the administration of justice, In his speech during
the welcoming ceremony held in his honour at the
High Court in Ipch. he reminded the Bar that
the cooperation between the Bench and the Bar
was important for the smooth delivery of justice,
He szad:

Tt 15 the joini responsibility of both the Bench and
the Bar lo see that cases are disposed of speedily
so that the public confidence in the machinery
and the administration of justice will continue io
remain unshaken. For that purpose there are so
many aspects to be considered. There is a matter
of adjournmenis — last minute adjournments — and
various other factors that affect the position, and

also last minute settlements which reswult in wastage
of valuable davs which could ctherwise be utilised
for hearing other cases.”

On the Bench, Tan 8r1 Euscffe was as formidable
as he wag durmng his dave at the Bar. Upholding
the rule of law without fear or favour was always a
pricrity to him and he would not bow to any form
of interference. In the case of Merdeka University
Bhd v Government of Malaysia [1881] 2 MLJ
386 which he presided, he gaid:

"Let me immediately reitferate what I said in
court at the outsel of these proceedings: I am not
concerned with the political undertones or overtones
or whatever that may affect the questions raised
tn this action, and in this frial I am moved by
ne considerations other than thai of determining
the issues involved purely and stricily within the
confines of the Federal Constitution and the law,
abjuring any concomitant political or emotional
cifshoots springing like Athena from the head of
Zeus in s wake.”

Apart from his wit on the Bench and extracrdinary
command of the English language, Tan Sr1 Eusoffe
Abdoolcader was well known as a Judge who did
hig own research, The late IMNH Chan, a former
Judge of the Court of Appeal in his book entitled
"How to Judge the Judges”,
his prowess:

specifically mentioned

"He (Euscffe Abdoocleader) once told JE Devadas
who had a matter before him, "Well Mr Devadas,
I have done all the work for you. I think I should
be the one who should be paid vour fee by vour
client.” To which Devadas replied unabashed, "My
Lord, that could be arranged’

On several cccagions, Tan Sri Euscoffe would not
hesitate to highlight the insufficient amount of
researchmade by counegel, In thecase of Yeap Hock
Seng @ Ah Seng v Minister of Home Affairs,
Malaysia & Ors [18758] 2 MLJ 279, he expressed.
though in a polite manner. his dissatisfaction with
the lack of autheorities put forward by counsel to
assist the court. He said in his judgment:

"I am constrained fo cbserve at this point that,
to my sorrow and surprise, counsel on both sides
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frankly admit they are unable o find or cite any
authority whatsoever, persuasive or otherwise, for
their respeciive cases on the two issues arising this
matter.., It therefore devolues upon me, in the fashion
of the ancieni Greek philosophers who hod fo delve
into the unknown, to discover and deal with such
relevant precedents as there are to unravel and resolve
the questions posed. I regret therefore that counsel
who argued this case would probably not recognise
substantial parts of this judgment as having any
relation to the submissions they addressed tc me "

Tan Sr1 Euscffe's devotion and dedication to his
work did not go unnoticed. In less than 10 years
on the High Court Bench. Tan £8r1 Eusoffe was
elevated to the Federal Court on 1 October 1882,
Upon the creation of the Supreme Court in 1985,
Tan &r1 Eusoffe was appointed to the Bench of the
then Supreme Court on 1 January 1985,

Az an illustrious judge 1t cannot be demed that
His Lordship had mades several ground breaking
judgments that have shaped ocur laws until
today, One of the mosgt celebrated cases decided
by the Supreme Court where Tan Sri Eusoffe
was one of the coram members 1s the case of

Public Prosecutor v Dato’ Yap Peng [1987] 2

o

MLJ 311 The issue that was brought before the
Supreme Court was the constitutionality of the
then g, 418A of the Criminal Procedure Code. E.
418A empowers the Public Prosecutor to 1ssue a
certificate to transfer a cass from the Subordinate
Court te the High Court, The section also provides
that this power 15 to be exsrcised personally by
the Fublic Prosecutor and the Subordinate Courts
must transfer the case upon the 1ssuance of the
certificate. The Supreme Court, by way of majority,
held that s, 418A was unconstitutional as it viclated
the judicial power provided under Art 121(1) of
the Federal Constitution. One of the majority
judgments was written by Tan 8r1 Eusaoffe. In it. he
held:

" ... that the power of the Attorney General under
article 145(3) cannot and does nol connoie or
extend to the regulation of criminal procedure or
of the jurisdiction of the courts or the power or
discretion to do so. The power to transfer a case 15
a judicial power exclusively exercisable by a court
in the manner prouvided jfor in sections 138 177
and 417 of the Code.”

Tan ESr1 Euscffe sven took pains to discuss the
doctrine of prospective overruling where the Supremes
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Justice Euscffe Abdocleader (Fivst row standing, second from leff) in a group photo with the Judges of the superior
courts Tun Mohammaed Suffian was the then Lord President and Raja Azlan Shah was the then Chief Justice of the
High Court in Malaya.



Court's decision would not give retrospective effect
to the declaration made, The result was that all
proceedings of convictions and acquittals which
had taken place under s, 418A prior to the date
of judgment remain undisturbed and unaffected,
It has been said that this case had been one of
the reasons why Article 121(1) of the Federal
Constitution was amended.

Tan Eri Eusoffe retired on 1 December 1988 after
gserving 15 wears on the Bench, Even after his
retirement, he continued dedicating his life towards
public service, He became a consultant for various
legal firms and was also the Pro Chancellor of
Urniversiti Sains Malaysia,

Tan 11 Euscffe was married to Puan Sri Datin
Haseenah bte Abdullah, He was often described as
a caring and loving husband. FPuan Sri Haseenah's
demise on 8 May 1893 left Tan S11 Eusoffe grief-
stricken. His devotion to his wife continued even
after her death, This 1s exemplified by his poems
published in the newspapers vearly in remembrance
of her demise, These poems were lyrically written in
sonnet form either in Latin or English, expressing
his deep love for her. The ultimate expression of his
love for his wife is evident in one of the obituaries
he dedicated to his wife as reproduced kelow:

My dearest Darling - Half of my soul,

O light of my life! O Jewel of a wife!
I think of thee of thee and yvet of thee

References
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Like thee there never vet can ever be:

0 that my tantalising agony would cease,
And reuntted with thee I be af peace;
Thine twe intoxicating eves I miss
And thy cheeks and lips I used fo kiss.

If Helen of Trov were clad
In the beauty of a thousand stars,

Then thow gentle asthe evening air. art in mine eyes
As shines the moon among the lesser fires.
Of all the gqueens that ever lived I'd choose thee,
To rule me,

Mine very own Haseenah, my one and only,
To.the very marrow thou will see T love ye -
O how in the world am I to live without thee?

Tan Sri1 Eusoffe passed away tragically on
l11January 1898, His death sent shockwaves through
the legal fraternity, Until teday, he 18 remembered
for his brilliant mind and his elucidatory judgments,
the composition of which has met ne match to date.
His judgments are often guoted for the beauty of
the language and 1t 18 even said that he was ahead
of his time. Judges from Commonwealth countries
such as INew Zealand and Australia have guoted
geveral of his judgments. Tan 811 V.G, George, now
a retired Judge of the Court of Appeal was once
quoted saving "He's a jurist of as high a calibre
as can be found anywhere in the Commonwealth”.
Dubbed the Legal Lion of the Commonwealth’, hig
death did indeed leave a vacuum at the Bar and the
Judiciary which we can only hope will be filled 1n the
future.

1, The Legal Lion of the Commonwealth; Judgments, 2017, Akasaa Publishing & Avec,

]

BCJ, 8 Bing L. Rev, (1887),
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Datuk Justice Eusoffe Abdoclcader [1975] 1 ML v.

INewspaper articles from The Star, INew Straits Times and the Sun.

IN H Chan. How to Judge The Judges, Second Edition, Sweet & Maxwell Asia 2002,
Photos courtesy of Abdoclcader family, Akasaa Publishing & Avec and Aviab IMNegara,

Raymond Clement, Yeo Tiong Min: A Tribute to the Honourable Tan Er1 Dato’ Sert Eusoffe Abdocleader |
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CHAPTER 9

JUDICIAL INSIGHTS
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DIVORCE AND JUSTICE IN THE FAMILY COURT :
A MERE HYPERBOLE?

By Justice Yeoh Wee Siam
Judge of the Court of Appeal

Introduction

When the joy and shine of marriage for a couple 1s
lost forever, and when there 1s no way out except
through a divorce. the Family Court is the only
place to go to,

The Family Court (“Court’) is actually a court
which exists within the ci1vil division of the High

Court in Malaya, and the High Court in 8abah and
Sarawak. It has civil jumsdiction over all matters
governed by the Law Reform (Marriage and Divoree)
Act 129768 ("LEA"), and other legslation regarding
married women. children. legitimacy. and adoption
matters, etc,

The focus of this article would be on diverce and
1ts remedies under the LEA.



The LEA applies only to non-Muslims (section 3(2)
of the LREA), However, there are provisions to cover
situations where a party has converted to Islam,

Amendments to the LRA

The Law Reform (Marriage and Divoree) (Amendment)
Act 2017 (Act AlBE4E) ("Amendment Act’) was
enacted to introduce certain amendments to maks
more adeguate and better provisions for specific
matters covered by the LRA, The Amendment Act
was published 1n the Gazette on 17,10,2017, It would
come 1nto operation on a date to be appointed by
the Mimister by notification in the Gazette.

Conciliation Proceedings

It 1s in the public interest that the sanctity of
marriage ought to be preserved and upheld, Thus
Parliament, in 1ts wisdom, has deemed it fit to
require the following conditions to be complied with
first before a party can file for divorce at the Court;

(1) a mummum of 2 wears of marriage. unless
otherwise allowed by the Court based on
exceptional circumstances or hardship (section
50 of the LEA); and

(2) the parties have undergone proceedings
before a conciliatory body to resclve their
matrimemal difficulty, but were unsuccessful
in beingreconciled, unless the court is satisfied
that there are exceptional clrcumstances
which makes reference to a conciliatory bodwy

impracticable (section 108 of the LRA),
Dissolving a marriage

A marriage can be dissolved. through a divorce.
under the LEA on any of the following grounds:

(1) dissclution on ground of conversion to Islam
by the other party (section 51 of the LEA);

(2) dissclution by mutual consent 1.e by way of
a joint petition for divorce (section 52 of the
LEA),

(3) dissclution due to irretrievable breakdown of
a marriage (sections 53 and 54 of the LEA).

Remedies upon dissolution of a marriage

Where parties mutually consent to the dissclution
of @ marriage by presenting a joint petition. the
Court would generally grant the diverce according
to the terms freelv consented to or agreed by both
parties regarding proper provision for the wafe,
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and for the support, care and custody of the child,
if any (section 82 of the LEA), and even on the
division of matrimonial assets,

However, when it 1s a single petition filed by one
gpouse, it 1s basically a contested diverce case where
the Court has to decide on whether there are legal
grounds to dissclve the marmage. If so, the Court
would grant the divorce by way of a decree risi,
to be made absolute after a certain pericod, usually
3 months, or forthwith, or such shorter perod as
the Court deems fit, according to the circumstances
of the case, The Court 1s alsc tasked with the
responsibility to give orders regarding custody. cars
and control of the child, maintenance of the child
and spouse, and the division of matrimonial assets,

The requirement to be domiciled in Malaysia

Section 48(1)(c) of the LEA requires both parties
to be domiciled in Malaysia at the tume when the
divorce petition 1s filed 1in Court. The current legal
position 18 that the wife's domicile is dependsnt
on her husbands domicile upon marmiage, and
she has no legal right to choose her own domicile
independent from her husbands' domicile (see Khoo
Kay Peng v. Pauline Chai Siew Phin [2014] 10
CLeJ 403 which High Court decision was affirmed by
the Court of Appeal on 19,68.2015 when dismissing
the wife's appeal: the wife's motion for leave to
appeal to the Federal Court was dismissed on
24,2.2018).

Following the decision in the Ehoo Kay Peng
case, several interest groups have expressed their
concern that the LEA 18 archalc and ought to be
amended to enable a wife, 1n keeping with modern
times and the trend in other advanced jurisdictions,
to be given the fresdom to have her dormmuecile of
cholce which 18 not Malaysia, This would enable
the wife to file a petifion for divorce in a foreign
jursdiction and not bes compelled to be made a
party to a divorce petition filed by the husband
in Malavsia to dissolve their marriage in the
Malaysian Court,

Custody, care and control of the child, and
child’'s maintenance

The LEA gives protection to a child under
the age of 18 years when the marriags of the
parents 1e dissolved (sections 2 and 87 of the
LRA), Thus, when granting the divorce, the
Court also makes an crder for the custoedy, care
and contrel of the child, and for the child's
maintenance.
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Maintenance for the child would include the provision
of accommodation, clothing and education by the
parent (section 92 of the LRA), Under the existing
provisions of the LEA, once the child has attained
the age of 18, the parent no longer hag a legal duty
to maintain the child including providing financial
support for the child's education beyond that age,

To resolve this i1ssue, the Amendment Act has
introduced an amendment to section 95 of the
LEA to empower the Court to make an ovder for
the maintenance of the child who 1s pursuing
further or higher education or traiming until the
completion thersof.

Where a parent 1s granted custody, care and centrol
of a child. 1t must now be noted that such parent
does not have the right to change the religion of
the child, who 1 below the age of 18, to another
religion, without the consent of the other parent,
This hasbeen decided once and for all by the Federal
Court in 1ts vecent landmark decision given on 28%
January 2018 in the case of Indira Gandhi Mutho
v. Pengarah Jabatan Agama Islam in Civil Appeal
o 01(F)-17/06/2016(A) (Appeal no. 17), and 1n Civil
Appeal Mo, 01(F)-18-06(4) (Appeal no, 18), and Ciwnl
Appeal Mo 01(F)-19-06/2018(A) (Appeal no. 18),

In the above decision, in respect of Avticle 12 Clause
(4) of the Federal Constitution which provides
that the religion of a person under the age of 18
ghall be decided by hig "pavent’ or guardian. the
Federal Court held that the word "parent” should be
construed to mean that the consent of both parents
18 required for the conversion of a child, This would
be for the welfare of, and in the best interests of
the child. Henceforth, a unilateral conversion of a
child by any cne parent can no longer be legally
accepted or upheld.

Divizion of matrimonial assets

Upen granting the decree of diverce, the Court
orders the division between the parties of any assets
acquired by them during the marrage. The Court
would consider the contributions made by each party
in money, property or work towards acquiring the
assets. and the extent of contribution made by the
other party to the welfare of the family by looking
after the home or caring for the family, The Court
shall incline towards equality of division (section
TE of the LEA).

Unlike other jurisdictions such as the English
courts where a party would., in most cases, be
given sgqual value of the matmmomal assets (ses

House of Lords decision in White [2002] 2 FLR
981), a party in Malaysia, especially a housewife
or a wife earning less than the husband's income,
faces the challenge of proving to the Court that
she 18 entitled to half share of the matrimonial
assets, This 1s because the LRA does not expressly
provide that each party gete an equal share 1n the
matrimonial assets. Thue, 1t 18 a perennial battle
here for the party, who 1s in a weaksr financial
position, to fight for half of the matrimonial
assets,

It 15 timely for the legslature to consider whether
the LEA should be amended to provide specifically
that the “vardstick of equality’ should be applied
in all divorce cases and each party gets an equal
share in the matrumonial assets, unless justice or
fairness requires a departure from it

Under the Amendment Act, a new section 51A has
been introduced to provide for the property of the
person ol spouse after conversion to Islam, and
who dies before the non-Muslim marriage has been
dizsolved. In such a case, the Court shall distribute
the person’s matrimonial assets among "interested
persons’ upon application by any interested person,
havirigregard, inter alia, to the extent of contribution
by the interested parties towards the acquisiticn
of the matrimonial assests or payment of expenses
for the benefit of the farmmly, the duration of the
marriage. the needs of the children. if any. and the
right of the interested party under the Distribution
Act 19568 1f the deceased had not converted.

Mediation

The majority of contested divorce petitions are
amicably settled through mediation by the judge
responsible for the disposal of divorce cases. It
1s not feasible for the trial judge to undertake
mediation of the marriage dispute. even 1f both
parties agres not to apply for recusal of the trial
judge from hearing the case should mediation fail,

In view of the effectiveness of mediation 1in
resolving divorce cases. 1t 1s necessary to create
a specialised pool of mediators who, apart from
having good mediation skills, are well versed in
family law matters, Thig should be 1mplemented
not only at the High Court level, but alsc at the
Court of Appeal. Apart from disposing of the cases
expeditiously, mediation by a farmily law expert
facilitates and enables the parties to generate
options and satisfactory cutcomes which they are
happy to walk away with, after the decree nisi has
been granted by the Court
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THE INTERPRETATION OF LAWS : WHOSE
GOLDEN RULE?

By Justice Nor Bee Ariffin
Judge of the High Court

Introduction

The Judiciary plays a key role in the implementation
of legislation passed by the Legmslature. The role
of the courts 1g to uphold the Constitution and the
rule of law, to adminigter justice and to interpret
the law passed by the Parliament as it stands and

' [2011] 8 MLJ B07 at pags 520,

no other., The making or unmaking of the law 12 a
matter within the exclusive domain of Parliament,
while the courts are entrusted with the responsibility
for interpretation of the law - per Low Hop Bing
in Muhammad Hilman bin Idham & Ors v
Kerajaan Malaysia & Ors.! This 18 consistent
with the basic concept of the doctrine of separation



of powers. The concept of judicial independence 1s
the foundation of the principles of the separation
of powers. the important concepts of judicial
power, judicial independence and the separation
of powers are as crtical as they are sacrosanct
in our constitutional framework — per Zainun All
FCJ in Semenyih Jaya Sdn Bhd v Pentadbir
Tanah Daerah Hulu Langat & Another case*
It 1s of utmost 1mportance for judgess to adhers
to the doctrine of separation of powers because
only then the public will be assured of the courts’
impartiality and independence, and thus strengthen
their confidence in the administration of justice
bv the Judiciary. Former Chief Justice Tun Arifin
Zakara in presenting his paper "The Rule of Law
and Judicial System’ at the Syarahan Perdana
Integriti 2012 on 27 December 2012 explained this
vital point—

"An independent judiciary will only be lusory
if not a mockery, if there is no clear separation
of powers between the tree main organs of
Government, namely the executive, the legislature
and the judiciary, Simply put, each must be
separated and independent from one anocther
They should act as checks and balances to one
another, " *

That an independent Judiciary will not be illusory
essentially requires the courts, in exercisingits role
as judicial interpreters. to ensure that they stav
away from the parameter of the legislators. This
18 so even if they are placed in a most awkward
dilemma. A sumple example will be whether to
correct or not a most ocbvicus drafting error?

The judicial attitude 1n this country has long been
not to enter into the realm of the Legislature hut to
confine the province of the courts only to expounding
the law, HRH Eaja Azlan Shah (as His Majesty
then was) in Loh Kool Choon v Government of
Malaysia®* wrote—

"The guestion whether the impugned Act is
"harsh and unjust® is a guestion of policy io
be debated and decided by Parliament. and
therefore not meet for judicial determination.
To sustain it would cui deeply into the very

[2017] 6:CLd 5286.
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being of Parliament. Our courts ought not
to enter this polifical thickei, even in such o
worthwhile cause as the fundamental rights
guaranteed by the Constitution. as was said
by Lord Macnaghien in Vacher & Sons Lid.
v, London Scciety of Compositors.

"Some people may think the policy of the Act
unwise and even dangerous to the community,
Some may think it at variance with principles
which have long been held sacred. Bui a
judicial tribunal has nothing to do with
the policy of any Act which it may be called
upon to interpret, That may be o matter for
private judgment. The duty of the court, and
its only duty, is to expound the language of
the Act in accordance with the settled rules
of constriiction. It 15, I apprehend. as uniwise
as it s unprofitable to cavil at the policy
of an Act of Parliament. or fo pass a covert
censure on the Legisiature.”

It 1s the province of the courts to expound
the law and "the law must be taken fo be as
laid down by the courts, however much their
decisions may be criftcised by writers of such
great distinction’- per Roskill L.J. in Henry
v (Geopresco International Ltd. Those who
find fault with the wisdom or expediency of the
impugned Act, and with vexatious interference
of fundamental rights. normally must address
themselves to the legislature, and not t he courts;
they haue their remedy at the ballot box."

In Manckaram Subramaniam v Ranjid Kaur
Nata Singh.” the question before the Federal Court
turns on the proper construction of section 78(1)
and (3) of the Law Reform (Marriage and Divorce)
Act 1878 (Act 1687), namely whether leave of the
Court could be granted to a party in a pstition to
proceed with a claim for property division under
the said section after the decree nisi has been made
absolute. Arifin Zakaria FCJ (as he then was) ruled
that under s. 76(1) and (3) of Act 167 the court's
jurisdiction to order division of matrimonial asset
1s limited to the time when granting a descree of
diverce or judicial separation and not at a later stage.
As the present application was made subsequent

A Matter of Justice, Belected Artacles And Epesches, Tun Arifin Zakanma, Ohief dustice of Malaysia at pags 268

+ [1877] 2 ML.J 187 at page 188!
[2008] 8 CLJ 200
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to the decree being made absclute. the court has
no jurisdiction to grant such an order, The Court's
reluctance to interfere with the legislative power
15 shown in the excerpt below—

"[39] Finally, T must say that this case clearly
demonsirates the harsh result arising from the
current provisions of s, 76(1) and (3) of the
Act, But, as I find the words in s 76(1) and
(3) are clear and explicii. if is our duty to give
effect to u: for in that case the words of the
statute speaks the tntention of the legislature,
(See Warburton v Loveland (1838) 2 D, & Cl,
480 per Tindal CJ at p. 489) If the resull is
unfortunate. it is entirely within the power of
the legislaiure o take the necessary action o
remedy the defecis of the law as enacted, and
i s not for the courts to usurp the function
of the legislature by straining the meaning of
the clear terms of the law seehing ifo evade
the consequences which may ensue, That was
precisely what was done by Singapore by
enacting the new s, 112of the Women's Charfer,”

It1s unfortunate that there has been no amendment
made to section 76 thus far.

In Muhammad Hilman bin Idham.® the Court
of Appeal deliberated on the true construction
of section 15 (5) (a) of the Universities and
University Colleges Act 1971 (UUCA). whether the
provision contravene Article 10(1)(a) of the Federal
Constitution and therefore unconstitutional and
accordingly null and veid. The majority decision
of the Court of Appeal found that the impugned
provisions imposed unreasonable restriction on the
freedom of speech of students and the restrction
was therefore unconstitutional Low Hop Bing JCA,
though dissenting, remarked by way of obiter that
the Parliament may wish to consider amending
section 16(8), Following the finding of the Court of
Appeal. section 15 of UUCA was amended by the
Universities and University Colleges (Amendment)
Act 2012 (Act Al433), The new section 15 removed
the restrictions imposed by section 15(8)(a). By the
new section 15(1), the students right of asscciation
15 extended toinclude the right to become members
of any political party from 182012 (P U.(B) 257
dated 31.7.2012),

% supra.
| gupra:
supra ses para 116 to 125

In Semenyih Jaya Sdn Bhd.” the Federal Court
ruled that when the impugned section 40D of the
Land Acquisition Act 18680 [Act 184] empowers the
assessors to decide on the amount of compensation
to be awarded amsing cut of the acquisition and
the decision made 15 final and non-appealable, the
judicial power which meghtly should be exercised
by a judge, 18 belng exercised by a non-judicial
personage who has noright to exercise that judicial
power, The Federal Court declared section 40D as
ultra vires the Federal Constitution and should be
struck down,

The Federal Court have revealed an ervor in Act
184, That errvor must be corvected, By way of obiter.
Zainun Ali FCJ dealt with the consegquences of
gection 40D being struck down, A new section 40D
and what the new provision would have to take
into account when taken through the legislative
process 1n dues course. was proposed to be put in
place.® The proposed new provision will be the
provision applicable in the interim,

The casescited above manifestly confirm the judicial
policy of this country that judges must not usurp
the legislative role of the Farliament.

Undertaking interpretative task

Interpretation of law 18 bv and large a comumoen
feature 1n the routine exercise of judicial functions
by judges. Judges interpret the laws every other day.
However, the judge’s wisdom in applyvingcorrect rule
of interpretation of the law cccasionally may come
under adverse scrutiny when the court 1s called upon
to interpret critical or controversial interpretative
1ssuss on constitutionality or fundamental rights
or liberties of the subjects and the like, As judicial
interpretation and pronouncement is the ultimate
authoritative answer to a particular question
of interpretation, the importance of knowing
interpretation of law 1s thus explicit,

Judges are undoubtedly farmiliar with the rules or
cannon of construction applicable in the interpratation
of laws. It 1= nonetheless worthwhile to recollect
them and at the same time te also be farmiliar
with other considerations which certainly are
not without importance, in interpreting the laws.



The presumptions of statutory interpretations about
how legislation 1s drafted and presumptions of
legislative intent, the components 1n a legislation,
1tz arrangement and structure are amongst others.
This paper attempts to outline scme of those
considerations and briefly look into some aspect
of the rules of interpretation, Excluded 1s matters
pertaining to the interpretation of the Constitution,

There ars many presumptions of interpretation. To
state a few, there 1s the presumption of knowlsdgs
and competence where the legiglature is presumed to
know whatever facts are relevant to the conception
and operation of its legislation. Presumption of
linguistic competence 1s where the courts presume
that the Legislature is a competent and careful
user of language and a skillful crafter of legislative
provisicns and schemes, that every word and
provision found in a statute 1s supposed to have a
meaning and a function. that the Legislature does
not waste its words and that every clause i1n the
statute has been inserted by the legslature for
some useful purpose”

The drafter observed conventional practices in
the preparation of legislation, This 1s to ensure
consistency in the design of a legislation text and
facilitate the use of the law by the regular users,
The main components of an Act 18 the substantive
provisions that sets out the law., An Act also
contain a number of descriptive components that
serve a variety of functions such as the long
titles, preambles, purpose statement. headings,
internal titles and shoulder notes, punctuations
and schedule, These components serve as internal
aids to interpretation.t®

Judges as judicial interpreters are presumed not
orly to have good understanding of the substantive
provisions but the descriptive components and the
arrangement of the Act into Parts and paragraphing.
The Interpretation Acts 1248 And 1967 (Act 388)
must be taken as indispensable, Act 388 contains
general and specificinterpretation provisions which
can apply to all statutes and states the principles
and rules for the interpretation of a legislation.
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Section 15 of Act 388 provides that the long title,
preamble and every schedules (together with any
note or table annexed to the schedules) to an Act
or to any subsidiary legislation shall be construed
and have effect as part of the Act or subsidiary
legislation, Drisdger said descriptive components
are @ consplcuous feature of context and they
often provide assistance that nght shed light on
the purpose or meaning of a provision.'’ The need
to be familiar with the legislative structure of a
particular law and to appreciate the functions of
its components 1g crucial,

It 15 also unperative for judges to appreciate
the use of external or extrinsic aids. External
aids refer to all materials other than the text of
legislation that could prove useful in interpreting
the legislation ' These matemals are Hansards,
commission reports, law reform reports, scholarly
publications. foreign case law. international
conventions, dictionary, history of legislation, amongst
others.

A judge 18 fres to read whatever policy documents
in order to understand the legal effect of a statutory
provision. But, the guestion 18 whether 1t 1is
permissible for him to refer to such documents when
giving judgment, The Federal Courtin Chor Phaik
Har v Farlim Properties Sdn Bhd" said that
in construing a statute, reference to Farliamentary
reports of a procesdings cr Hansard as an aid to
statutory interpretation should be permitted where
the enactment 1s ambiguous or chscure, or which
if Iiterally construed might lead to an absurdity,
provided that the statement reported 1n the Hansard
was made bv a mimister or other promoter of a
Bill. Hansard was only an aid to interpretation
and could not be determinative of the issue for
that would amount to substituting the words of
the WMinister or promoter of the Bills for the words
of the statute.

It ig of interest to note that Driedger 1ejected
the arguments that the courts should not lock
to extrinsic materials unless the legislation to be
interpreted 1s ambiguous or unclear, Driedger argusd—

See Dmedger on the Conetruction of SBtatutes, 9= Edn. At pages 156-19%: eee aleo MN.E Bindra's Interpretation of Statutes

10" Edn. at pages 164 to 259,
19 Dmedger at page 250
W gupra at page 263
4 gupra at pags 427
18 [1994] 3 MLJ 345
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".. to. say that a provision is not ambiguous,
that its meaning ts clear or ‘plain’, 15 a
conclusion reached af the end of tnterpreiation,
not a thresh-old test. It 15 a judgment that can
appropriciely be made only in light of all the
avatlable evidence of legislative meaning ™
Driedger recommended approach is that the court
examined these materials jfor their relevance
and reliability, If they appear to be helpful and
credible. they are taken into account. Howeuver,
the weight they carry depends on various
factors, tncluding the source of the material,
s purpose, the clariy of the legislative text
and the import of other indicators of meaning
If the exirinsic materials are not relevant or
credible. they are ignored, "'®

One other matter judges should take note of when
interpreting an Acti1s the application of other related
laws and international treaties that Malaysia has
entered into with other countries (Lembaga Hasil
Dalam Negeri Malaysia v Alam Maritim Sdn
Bhd.”

An Act must be read as a whole and in the
context

The starting point, when interpreting an
interpretative issue. is to read the whole Act. In
order to reach a decision on the interpretation of
the law. it 1s elementary that one must read and
construed the law as a whole and in the context,
Bennion on Statutory Interpretation, Sixth Edn,
quoted Viscount Simonds in the case of AG. v
HRH Prince Ernest Augustus of Hanover to
stress this basic need for the interpreter to read
and absorb the whole Act!’ —

" it must offen be difficuli fo say that any
terms are clear and unambisuous until they
have been read in their context.. . the elementary
rule must be observed that no one should profess
to understand any part of a statute ... before
he has read the whole of it. Until he has done
so he s not entitled to say that i or any part
of it 8 clear and unambiglous,”

% pupra at page 430

% pupra at page 430-431

16 [2012] 5 MLJ 748

1 [1857] A C. 436 at page 463
12 At page 687

Driedger at page 245

“ B Bindra's at page 680

W [2015) T CLd 148,
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On the importance to read both in its immediate
context and in the context of the Act, INE Bindra's
on Interpretation of Statutes, Tenth Edn. quoted
the fellowing:

“the first thing one has fo do in construing
words in a seciion of an Act of Parliament’
observed Lord Green MR, in Bidie v
General Accident, Fire and Life Imsurance
Corporations:

.18 not to take those words in vacuo. so
te speak, and aitribute fo them what is
sometimes called their natural and erdinary
meaning, Few words in the English language
have a natural or ordinary meaning in the
sense that they must be so read that their
meaning 15 entirely independent of their
context. The method of construing statutes
that I prefer is not to take particular words
and atiribute to them a sort of prima facie
meaning which vou may have to displace or
modify. It is to read the statuie as a whale
and ask oneself the questions: in this state
in this context, relating to this subjeci-
matter what is the true meaning of that
word.”

Judges must read sach provision or part of a provision
beoth in its ummediate context and in the context of
the Act as a whele.'” Construed as a whole means
the whele and every part of the statute must be
taken intc consideration in determining the meaning
of anv of 1ts part. Different sections and provisions
relating to the same subject must be construed
together and read in the light of each other. The
court must not confine its attention only to the
particular provision which requires its congideration ®
In Lembaga Minyak Sawit Malaysia v
Arunamari Plantation Sdn Bhd and Ors* Raus
Sharif PCA (as he then was) held that section 35
of the Malaysian FPalm ©Qil Beoard 1998 must be
read cannot be read in isclation from the rest of
the provisions of the Act to understand the purpose
behind the imposition of cess on o1l palm product
to stabilise the price of cooking oil.
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From the well - reasoned judgment by Arifin Zakaria that these proprietors are not caught by the
Ced 1n the Federal Court of Tan Ying Hong v main provision of this subsection, Who are
Tan Sian San & 2 Ors® 1t 18 apparent that the those proprieiors? The provise savs that any
decision in Boonsom Boonyanit @ Sun Yok Eng purchaser in good faith and for valuable
v Adorna Properties Sdn Bhd® was arvived at consideration or any personor body clatming
by not reading the proviso to subsection 340 (3) of through or under him are excluded from
the IMational Land Code (ITCL) 1n 1ts proper context, the application of proprietors, thev obtained
The following excerpts explained why, tmmediate indefeasibility notwithstanding
that they acquired their titles under a forged
“f44] We agree with the court that the issue document,
before the court, and likewise before ws, is one of
proper interpretation (o be accorded to s 340(1), [48] Having satd that the appellant in Adorna
(2) and (3) of the NLC The court then ivent Properties had acguired ifs tifle fo the land
on to say that s 340(1) of the NLC confers an through or under a forged instrument and it
immediate indefeasible title or interest in land therefore came under the category of title in
upon registration subject o the excepiions sef subseciion (2)(b), the court then went on to hold
out in s 340(2) and (3). Thus far, we think the that such a title is insulated from impeachment
court was right, The difficulites arose n fthe by the proviso to subsection (3),
interpretation of subsection (2) and subsection
(3). This is what it said at pp 672-673 (AME); [81] We are of view that the proviso is directed
p 245 (MLJ): towards the prouvision of subsection (3) alone
and not fto the earlier subsection. This in owr
Subsection (2) states that the title of any such view is supporied by the use of the words "in
person, i.e any registered proprietor or co- this subsection” in the provise, therefore. its
proprietor for the time being is defeastble if application could not be projected into the
one of the three circumstances in subsection sphere or ambit of any cther provision of s
(2ifa) (B) or (c) occurs, We are concerned 340,
here with subsection (2)(b) where registration
had been obtained by forgery, [58] Furthermore, even though subsection (8)(a)
and (b) refer to the circumstonces specified in
Subsection (3) says that where that title is subsection (2) they are restricted to subseguent
defeastble under any of the three circumsiances transfer or to interest in the land subsequently
enumeraied under subsection (), the {itle of granted thereowt, So it cowld not apply to the
the registered proprietor to whom the land immediate transferee of any title or interest in any
tras subsequently transferred under the forged land, Therefore. o person or body tn the positicn
document. 15 liable to be set aside. Similarily, of Adorna Properties could not take cduantage
subsection (3)(6) sayvs. any interest under of the provise to the subsection (3) fo avoid iis
any lease, charge or easement subsequently title or interest from being impeached, It is our
"granted therecut', ie out of the forged view that the proviso which expressly stated to
document may be set aside, be applicable solely to subsection (3) ought not
be extended as was done by the court in Adorna
At p 673 (AMR); p 246 (ML) i said: Properties. to apply to subsection (2)(b). Bv so
doing the court had clearly gone against the
The proviso to subsection (3) of & 340 of the clear intention of Parliament, This error needs
NLC deals with only one class or category of to be remedied forthwith in the interest of all
registered proprietors for the time being, It registered proprietors. If is, therefore, highly
excludes from the main provision of subsection regrettable that it had taken some ftime. before
(3) this category of registered propriefors so this contentious issue is pul o rest.

% [2010] 1 AMR 557, [2010] 2 MLJ 1 and [2010] 2 CLJ 269.
@ [2001] 1 MLJ 241



[53] For the above reasons, with respect, we hold
that the Federal Court in Adorna Properties had
misconsirued s 340(1), (8) and (3) of the NLC
and came to the erronecus conclusion that the
provisc appearing insubsection (3) equally applies
to subsection (2), By so doing the Federal Court
gave recognition to the concepi of immediate
indefeastbility under the NLC which we think
is conirary to the provision of s 5340 of the
NLC."

Rules of interpretation

To interpret the law, the court can alwawvs call in
aid the rules of interpretations or sometimes referred
to as cannons of construction. The English commen
law provides a number of guides to interpretation
or canons of construction if the courts find that
the law has ambiguities, They are the literal
rule. the golden rule. the mischief rule and the
purpcsive rule. Dredger has advocated the modern
interpretation rule.®

The application of the rules of construction was
summed up by Gopal 81 REam JCA (as he then
wag) in Citibank Berhad v Mohamad Khalid
Bin Farzalur Rahaman & Ors*® in these
worde—

"The literal rule pavs aitention to nothing more
and nothing less than the actual words used by
the statute, The golden rule permits the judicial
wnterpreter in very limited circumsiances to
supply an omisston in o Stafutor)y Droulsion
where the lieral approach leads to absurdity
or injustice. The mischief rule locks fo the
state of the law at the time an Act was passed
to see the mischief or defect that Parliament
seeks to remedy. Finally there is the purposive
approach which is a refinement of the mischief
rule. This requires o court to look to the purpose
of an Act, What ts significant is that all these
differing approaches are used o ascerfain what
the Parliament iniended to communicate when i
used particular words in a stafute, Despife the
several available approaches, it is noteworthy that

i is the purposive approach that has emerged
to hold the field "

¢ At pags 131.

% [2000] 3 CLdJ T38.

© [2014) 3 CLdJ 421.
At page 438 - 430
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The introduction of section 17A into Act 388 with
effect from 25th July 1897 1z a manifestation of
primacy to be given to the purposive approach, It
1s statutorily provided that regard must be had
to the purpose of the Act that will promote the
general legislative purpose, Section 17A reads—

"ITA, In the initerpretation of a provision of
an Act. a construction that would promote the
purpose or object underlving the Act (whether
that purpose or object is expressly stated in the
Act or not) shall be preferred o a construction
that would promote that purpose or object,”

The purposive approach 1s the approach to be
talken by the court even in the context of tazming
Act (Lembaga Hasil Dalam Negeri Malaysia v
Alam Maritim Sdn Bhd)¥,

It 18 crucial however to be borne in mind that all
these differing rules of construction are guides
to aid the judges to discover legslative intent of
the Parliament. Therefore, whenever called upon
to construe a doubtful provision of a legislation,
perhaps the court should begn by using the crdinary
meaning rule cr the plain meaning rule.

The ordinary or plain meaning rule or the
literal interpretation approach

The ordinary meaning rule or the plain meaning rule
1s commeoenly referred to as the literal interpretation.
Literal interpretation gives primacy to the statute
text, When the legislation 1s unambiguous and when
the words are unequivocal, any other construction
have no application. Thus, there 18 no reason for
importing or deploving any rule for interpretation.
The rules of interpretation would come into play
only 1f there 18 any doubt with regard to the
express language used. INE Bindra's had this said
more explicitly’—

"I'm constructing a statutory provision, the first
and foremost rule of construction is the literary
constructton, All that we have to see af the very
cutset is what that provision savs, Ifthe provision
is unambiguous, and if from that provision the

intent is clear, we need not call into aid the
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other rules of the construction of statutes, The
other rules of constructton of statute are called
inio aid only when the legislafive intention is
not clear. When the language of a statute is
plain and unembiguous. that is fo say. admits
but of one meaning, there s no occcasion for
construction,

The task of interpretation can hardly be said
to arise in such a case. The most common rule
of statutory interpretation is the rule that a
statute, clear and unambiguous on s face, need
not and cannot be interpreted by a court, and
only those statules which are ambiguous and
of doubtful meaning, are subject to the process
of statutory interpretation. It is not allowable
to tnterpret what has no need of interpreiation,
Absoluta sentantia expositore non tndigent —
plain words need no exposition. Such language
best declares. withowt more, the tntention of the
law-giver. and is decisive of it. AMoreover, no
question of main tnterpretation arises when the
court does not interpret the words used by the
legisiative.

Where the words of the staiute are clear
encugh, it is not for the courts to "travel bevond
the permissible limit' under the docirine of
implementing legislative intention.”,

Despite the emphasis given to the purposive
approach, Judges however must not ignore the
application of the golden rule approach and the
rmischief rule whenever they best fit. Cases cited
belew show that the two rules of interprstation
are still relsvant.

The golden rule approach

Ininterpreting legislation, the courtis interested to
know what the consequences will be and whether the
congequences ave acceptable, Driedger sxplained®”
that "Consequences judged to be good generally are
presumed to be intended and are regarded as part
of the legislative purposs. Consequences judged to
be unjust or unreasonable are regarded as absurd

“ At pags 70

“ Dmnedger at page 80
4 Driedger at page 82.
1 [1982 12 MLJ 626,
4 [2018] 1 MIJ 733

. [2008] 6 MLJ 326
#[2007] 8 ML 305

! Dedger at page 96.
“ At page GT0

and are presumed to have been unintended, Where
it appears that the consequences of adopting an
interpretation would be absurd, the courts are entitled
to reject 1t 1n favour of a plausible alternative that
avolds the absurdity.”

This judicial concern for conseguences took the
form of the golden rule® The classic example of the
court guessing the wisdom of the Legslaturs 18 the
case of River Wear Commissioners v Adamson
(1877), 2 App. Cas 743, at T64-65 (HL)* where
Lord Blackburn said—

"I believe that it is not disputed that what
Lord Wenslevdale used to call the golden rule is
right. vis, that we are to take the whole statiite
together, and construe it all iogether, giving the
words their ordinary signification. unless when
so applied they produce an inconsistency, or an
absurdity or tnconvenience so great as to convinee
the Court that the intention could not have been
to use them in their ordinary signification, and
to justify the Courf in putting on them some
other signification, which though less proper,
is one which the Court thinks the words will
bear,”,

(See Tan Weng Chiang v Public Prosecutor ®
Suruhanjaya Sekuriti v Datuk Ishak Bin
Ismail®® and Generation Products Sdn Bhd v
Majlis Perbandaran Klang™ and Tetuan Kumar
Jaspal Quah & Aishah v Far Legion Sdn Bhd
& Ors, )™

The mischief rule approach

This rule 1s most useful in the interpretation of
gtatutes when the language of the statutes 1s
capable of more than one meaning ® NS Bindra's
explained the scope of this rule as follows:®

"For an application of the mischief rule
"firstly" it must be possible fo determine from
a consideration of the provision of the Act read
as a whole what the mischief was that was
the purpose of the Act to remedy; secondlvy, it



must be apparent that the drafisman and the
Parliament had by inadvertence overicoked, and
so omitied to deal with, an eventuality that
required to be dealt with if the purpose of the
Act were to be achieved: and thirdly. it must be
possible to state with certainty what were the
additional word that would have been inserfed
by the drafisman and approved by Parliament
had their attention been drawn to the omission
before the Bill passed into law. Unless these
three condiiions are fulfilled any attempt by
a court of justice to repair the omission in the
Act cannot be justified as an exercised of ils
Jurisdiction to determine what is the meaning
of a written law, which Parliament has passed,
Such an atiempt crosses the boundary between
wnterpretation and legislation, It becomes a
usurpation of the function, which under fhe
Constituiion of this couniry is vested in the
legislature to the exclusion of the courts.”

(See DYMM Tengku Idris Shah Ibni Sultan
Salahuddin Abdul Aziz Shah v Dikim Holdings
Sdn Bhd & Anor?, Publie Prosecutor v
Alcontara.” Citibank Berhad v Mohamad
Khalid Bin Farzalur Rahaman & Ors.)*

The modern rule interpretation

Driedger introduced this modern principle
of interpretation. There 1z no particular rule
of construction preferred. The above rules of
construction are applicable when necessary and in
the circumstances of each particular case, Dmedger
explained the concept*—

"“There is only one rule in modern interpretation,
namely courts are obliged to determine the meaning
of legislation in ils total context, having regard
to the purpose of the legislation, the consequences
of proposed interpretation. the presumptions
and special rules of inierpretation. as well as
admissible external aids. In other words, the
courts must consider and take into accouni all

‘I [2003] 2 MLJ 1.

# [1e83] 3 MLJ 668

supra.

W At page 131

4 [2012] 3 MLd 49 at pags 60
# [2010] 7 CLJ 142:

2 [2008] 8 CLd 511 at page G623
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relevant and admissible indicators of legislative
meaning, After taking these into account, the
court must then adopi an inierpretation that
s appropriate. An appropriate interpretation
1s one that can be justified in terms of (a)
its plausibility, that is, ifs compliance with
the legislative text; (b) iis efficacy, that is, its
compliance with the legislative text and (c) its
acceptability, that is, the outcome is reasonable and
Just,”

Conclusion

In the context of interpretation of laws. the
applicaticn of the principle of doctrine of stare
decisis 1z well defined. Strict adherence 1s insisted
cn. In Asia General Equipment and Supplies Sdn
Bhd & Ors v Mohd Sari bin Datuk OKH Hj Nuar
& Ors* James Foong FCJ said that unless the
factual matrmxzis fundamentally different. established
principle laid down bv a superier court must be
followed for failure to do so amounts to a wrong
application of the law. Even if the decision of the
superior courts was levelled with strong eriticism
as being plainly wrong as was the case of Adorna
Fropertieg, Raus Sharif JOA i(as he then was) in
AGE Harta Sdn Bhd v Liew Yok Yin.* ruled that
despite the criticism, the Federal Court decisicn
being the decigion of the apex court, remains a
binding authority. In Kerajaan Negeri Pahang Darul
Makmur & Anor v Seruan Gemilang Makmur Sdn
Bhd. “ Abdul Malik Ishalk JCA gaid that like cases
will be treated alike,

The principle of stare decisis dispenses judges
from the task of interpreting sumilar interpretative
1ssuss, But for the most part of their tenure in
office, judges will always have to take up the
pivotal role of judicial interpreters. Interpretative
issues the court may be called upon to determine,
invariably knows no boundary. Interpretation
of laws 1g not an uphill task if judges are well
acquainted with the interpretation principles and
concepts,
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A COUNTRY FOR ME

By Justice Supang Lian
Judge of the High Court

He walked into my chambers wearing an impish
smile and let out a chuclle, The next thing we knew
thers was a grunt and then a loud yell. One of the
two men that came in with him put his finger to
his lips and whispered to him, “Shush... don't make
too mich noitse!” The Court Interpreter sarlier in
the morming had with an air of confidentiality and
in a low wvolee told me, "Yang Arif I must warn

you that todav's child is Tootic.., Tootic.,.” And I
had gaid, "Oh/ Tou mean auiistict

Chao En. for that was his name, was brought hefore
me that day for a guardian to be appointed for him
under the provisions of section & (2) and section
21 (1) of the Guardianship of Infants COrdinance

(Barawak Cap, 93). It was not as if he had no



parent or that he was without a carer, Chac En
to put 1t simply, 18 a child without identification
documents, a stateless individual. He 18 one of
many children that have walked in and out of
my Chambers since I became the resident High
Court Judge in Sibu, Sarawak in October 2012
Five wears down the road, 54 of such cases had
been registered and dealt with in the High Court
in Sibu which 18 an indication of the number of
such children out there in the same predicament.
There are also cases of this nature heard in the
Magistrates’ Courts as the jurisdiction conferrved
by the Ordinance 18 exercigable by the High Court
and the court of a First Class Magistrate

IMs Belinda Hii. the advocate that had brought
Chac En's case, explained to me the nature of the
problem and the cause of 1t, Tyvpically, 1t would be a
barren couple desperate to adopt a child er 1t mught
even be a family where all the children are of one
gender and it 1s thought desirable to adopt to make
up for the lack, Thereafter, the word goes out to
the middleman to scout for an expecting mother or
parent who 18 considering giving away her child for
adoption. Apparently, thers 1z no dearth of parents
willing to give up their children for adoption, It
may be a family where all the children are of ons
gender, a teenage pregnancy, a child born out of
wedlock and in one or two cases, a child horn to
an unmarried forelgn domestic worker,

The adopticn procedure which 1s normally done
at the District Office 1s fairly straight forward,
However, matters may get complicated when one
of the following situabtions ocour;

() first. the childless couple not wanting the child
ever to know that he or she had been adopted,
entsr their names as the bicloglcal parents of
the child 1 the birth certificate; and

(b) second, the pregnant teenager and the unmarried

mecther, for chviousreasons, doss not wishfor her

identity to be revealed or disclosed and refuses
to enter her name as the biclogical parent,

Inboth situations, the newly born will be regstered
as the natural child of the adopting couple. The
birth certificate is 1ssued with the adopting couple
stated therein as the biclogical parents of the
child, This practice of entering the names of the
adoptive parents as the biclogical parents in the
birth certificate was widely prevalent in the past,
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In the wears past, all was well and the practice
allowed to continue until the vear 2003 when the
INational Registration Department ("JPI") started to
cancel and recall such birth certificates. Apparently.
the JPIT decided to clamp down on the practice and
had embarked on a policy of carryving cut checks
of the records of births at hospitals, maternity
clinice, and the Klimik Desa in the rural arsas,
Other than carryving out checks at these places, the
JPIT it ssems was also active on the internet and
the social media and had been fairly successful in
detecting these cases. The birth certificates 1ssuesd
to non-biclogical parents were all earmarked for
cancellation. Thereafter, when such parents attend
at the office of the JPIT upon the child reaching the
age of twelve for the purpose of applying for the
child's identity card, they are told that the birth
certificate 15 suspect, They are then gerved with a
writben notification that the birth certificate of the
child has been recalled or cancelled on the ground
that the adoptive parents are not the biological
parents of the child, The JPIN will then conumence
an inquiry to determine the natural parents of the
child, There will be interviews and intervogation
of the adoptive parents and all related persons
including the middleman if he or she can be
found,

Ag far ag the JFPI 18 concerned, it 18 chligated under
law to issue the birth certificate to the biolegical
parents. However, if at the conclusion of the ingquiry
it has been proved to the satisfaction of the JPIT
that the natural parents of the child cannct be
found or traced, the child will be 1ssued with a
replacement birth certificate, This 1s a temporary
birth certificate and 1t will be without the names
of the parents of the child. At the columns wheare
the name of the father or mother ought to appesar,
1t 15 sumply stated, "Maklumat tidak Diperoclehi”,
From that moment, the child 15 parentless and has
literally become a stateless person. In the past
after the temporary birth certificate was issued,
the practice of the JPIN was to i1ssus the child
with a red identity card, That practice has been
stopped altogether,

The child at this time most probably would be
in school or in an educational institution where
identification documents are required, Besides,
being a stateless person. 1t 15 necessary to make
an application under Article 15A of the Federal
Constitution for Malavsian citizenship for the
child,
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The first step towards applying for citizenship for
the child 1z to make an application either to the
High Court or the Magistrates' Court of the First
Class for a guardian to be appointed under the
provisions of section £ (2) of the Guardianship of
Infants Ordinance The section reads as follows:

"(2) Where an infant has no parent, no
guardian of the perscn and no other person
having parental rights with respect to him,
the court, on the application of any person,
may, if 1t thinks fit. appoint the applicant to
be the guardian of the infant’

Onece the Court order 1z obtained. the legal guardian
will then give up the child for adoption by the same
adoptive parents under the provisions of section
4(3) of the Adoption Crdinance (Cap. 21), In this
way the adoptive parents get back the child. This
time round. the legal guardian. the child and the
adopting parents will have to attend at the Distrct
Office for the adoption procedure, Once successful,
the adopting parents will be 1ssued an Adoption
Certificate, Of course, all this while, the child
would st1ll have been living with the same adoptive
parents that have brought him up.

With the Adoption Certificate in hand. the adoptive
parents can now go back to the JPIV and register
the birth of the child. A birth certificate will then
be 1ssued under the Second Schedule of the ITational
REegistration Act 1852 It 1s a simple document,
gquite unlike the normal birth certificate. It contains
only the name of the child: the gender, the date
of birth and the place of birth.

It 18 only after the birth certificate has been 1ssued
that the parents can gubmut their application for
cifizenship under Article 15A The application 1s made
to the Mimstry of Home Affaire and 1t 15 a tedious
process. After that will be the long and anxious
walt which can take three to four vears, I am told,

In the meantime the child 1 without an i1dentity
card, Thig creates hardship for the child as in this
country it 1s difficult to live a normal life without
an identity card. For instance, in 2007 a student
by the name of Lous Ming Yew was barred from
sitting for the Sixth Form public examination
because he was considered a stateless chald as he

did not have an identity card, His application for
citizenship was pending then, His father approached
thelocal Member of Parliament, With his assistance,
the then Minister of Education intervened and put
Louls on the name list of the candidates sitting
for the sxamination. Louls was able to sit for the
exarmnation and went on to university, He was
also granted his citizenship, had graduated and
1z now gainfully emploved.

It 18 a happy ending for Louls and this 1 cause
for gladness and thankfulness, But there are
many out there who are still waiting, As for
Chao En. he has obtained a Court Order from
me on 21°° MNovember 2017 for a guardian to
be appointed for him. He 1s only twelve vears
old and it will be a long wailt for the grant of
citizenship.

If 1t 15 of any comfort. the plhight of the stateless
children of Sarawal has received wide coverage in
the local newspapers. It has caught the attention
of the powers that be. As far back as the wyear
2018, the Borneo Fost Online 1n 1ts 26% INovemnber
20168 edition reported that the State NMimister for
Welfare, Women and Community Wellbeing had
disclogsed in the Dewan Undangan INegeri that the
matter of stateless children was discussed with the
Minister of Home Affairs, The parents of stateless
children across the state were adwised to submit
their official applications for Malaysian citizenship
directly to the Deputy Prime Minister who is also
the Home Minister, In recent days the Borneo Today
inits 109 January 2018 edition reported that a new
Sarawalk-based taskforce comprising a group of INGOsg
namely, SADIA (Sarawak Davak Ihan Association).
S48 (Barawak for Sarawakians) and SAS (Sava
anak Sarawalk) are working with the JPI as well
as the Minmistry of Welfare, Community Wellbeing,
Women, Family and Childhood Development in
an effort to resclve the long-standing 1ssus of
statelessness among a large number of the state's
indigenous community,

For Chao En and those like him, the light
at the end of the tunnel 1s burning a little
brighter. Ours 1z a big country. There surely
1s a place for these unfortunate ones here. One
can only wish them success in their quest for
citizenship.
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THE CONSTRUCTION COURT : THE VITALITY OF
ADJUDICATION AND ARBITRATION®.

By Justice Lees Swee Seng
Judge of the High Court

Trends in Adjudication and Arbitration cases

filed.

Statutory adjudication was introduced into Malaysia
with the coming into force of the Construction
Industry Payment and Adjudication Act 2012
("CIPAA") on 15 April 2014,

There was a five-fold increase in the number of
adjudication cases filed in the KL Construction
Court 1n 2018 compared to 2015. There were 32
caseg filed with the KL Construction Court in
2015 compared with 165 cases 1n 2018, The trend
continued 1n 2017 with 70 cases already filed as
at 30 Apnml 20174

* This arficle 18 an adaptation from a paper presented at the 'Avoiding and Resaolving Conebruction Disputes Joint
Conference organised by ELECA MIArb & CIDE on 28,5 2017 at the ELRCA (now known as ATAC)

! Agat 31122017, the total cases have ballooned up to 2537



In 2016, out of the 101 cases filed for the enforcement
of the adjudication decision, 4 were dismissed which
number corresponds more or less with the b cases
that were allowed for the applications to set aside
the adjudication decision, These § cases are out of
a total of 54 cases filed 1n 2018 for setting aside
the adjudication decision. 328 of such applications
were dismissed with 9 withdrawn,

Some would gay that the Court 1s claimant-friendly
judging from the 96% of the cases where the KL
Construction Court has allowed for enforcement and
the 90% where the cases for setting agide have been
dismmssed. It would be fair to say that the Court
18 CIPAA-friendly in that we interpret the Act in
accordance with its clear purpose and within the
narrow confines for setting aside under section 15
CIPAA where only 4 grounds are allowed,

Mot only was there a five-fold increase in Adjudication
cases filed in 2016 there was alsc an overall
increase in the total number of cases filed in the
KL Construction Court including writs, originating
summonses and appeals from the subordinate courts,
In terms of overall filing of cases there were 1856
for 2015, 3856 for 2016 and 471 for 2017,

The number of arbitration cases filed 1in 2015 and
2016 have been more or less in tandem with the
number of adjudication cases filed thus allaying
the fear that with the advent of adjudication.
there might be a reduction in the cases going for
arbitration. As the decision in Adjudication is
only of temporary finality, there 18 no reascn why
parties would not be proceeding to arbitration and
1if a decision of temporary finality has the effect of
providing the momentum towards a full resclution
of the dispute that has arisen, then one can =say
adjudication 1z working well,

Some recent issues on adjudication

In Adjudication cases there is a restrain from
disturbing the Adjudication Decision of Adjudicators,
This has nothing to do with any default gravitation
towards favering the unpaid party but because of the
way section 15 CIPAA 1s crafted. The Courts have
stated 1n numerous occasions that an application
to set aside an Adjudication Decision 1s not an
appeal and so the Courts would generally refrain

The gase has since been reported 1n [2017] 1 LINE 568
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cn golng into the merits of the case, Section 15
CIPAA provides as follows:

"8
An aggrisved party may apply to the High Court to
get aside an adjudication decision on one or more
of the following grounds:

Improperly Procured Adjudication Decision

(a) The adjudication decision was impropsrly
procured through fraud or bribery:

(b) There has been a denial of natural justice;

(¢) The adjudicator has not acted independently
or wnpartially; o

(d) The adjudicator has acted in excess of his

jurisdiction .’

In Syarikat Bina Darul Aman Bhd & Anor v
Government of Malaysia [2017] MLJU 8734, the
Court had to decide on whether an unsuccessful
Claimant 18 an ‘agereved party’ under section 15
CIPAA that has the locus to apply to set aside the
Adjudication Decision, The Adjudicator had decided
to dismiss the Claimant's Paviment Claim for work
done with respect to a highway project.

What we have 1z peculiarly the Claumant's application
to set aside the whole of the Decision which 1t said
it 18 an "aggrieved party’ within the meaning of
section 15 CIPAA even though it was not required
to pay anyv sum to the Respondent,

The Court agreed with the Claimant that an
‘agerieved party’ within the context of CIPAA must
be given its plain and ordinary meaning, that 1s to
sav a partv 1s aggmeved so long as the party has
been adversely affected or wrongfully deprived of
its right to have its entitlement validly and justly
decided pursuant to CIPAA,

The Court alsoc had to wrestle with the issue of
whether a claim for “loss and expense” when provided
for in the construction contract 1s a payment claim.

In the same case of Syarikat Bina Darul Aman
Bhd & Anor v Government of Malaysia I stated
that whilst a Loss and Expense Claim” may1n some
instances be aclaim for special damages arising out
of breach by the principal, there are cases where
contractually such a claim is allowed to be “added
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to the Contract Sum’ or as in some cases like the
present PWD 2034 Standard Form of Contract it
18 to be claimed under a Final Account and hence
pavable as part of the amount claimable for the
additional costs incurred for work done.

To me our position is more like the INew Zealand
position, The WNew Zealand Court of Appeal in
George Developments Litd v Canam Construetion
Litd [2006] 1 INZLE 177 held that so long as such
an entitlement 1s provided for undsr the written
contract between the parties, such a claim can be
mounted,

What then 1s the position where an Adjudicator
unduly restricts his understanding of his jurisdiction
and as in the above case held that the Payment
Claim for "Lioss and Expense’ 18 not a valid Payiment
Claim and further that it would be too tedious to
assess such aclaim within the Iimited time provided
for under CIPAA to deliver his Decision?

In a case where the Adjudicator had srronsously
held that he had no jumsdiction under CIPAA to
hear the Payvment Claim, the Court 1s at liberty to
interfere with the decision made as 1t 1s a decision
that goes towards jurisdiction, IMNot to hear a dispute
submitted for his Adjudication is equally a breach
of natural justice for the Adjudicator did not hear
the parties at all

In the case of Pilon Ltd v Breyer Group Ple
[2010] EWHC 837 (TCC) where the court held at
paragraph 17 of the judgment as follows:

“An Adjudicator can make an inadvertent mistaks
when answering the qusstion put to him, and that
mistake will not crdinarily affect the enforcement
of his Decision: see Bowygues (UK) Lid v Dahl-
Jensen (UK) Lid [2000] BLE 49 If on the other
hand, he considers and purports to decide an
1gsue which 1g ocutside his jurisdiction., then his
decision will not be enforced: see the discussion
in Sindall Lid v Solland [2001] 3 TCLE 712,
But there 1g a third category, which is where the
adjudicator takes an erronsously restrictive view
of hiz own jurisdiction. with the result that he
decides not to consider an important element of
the dispute that has been referred to him. This
failure 1g8 usuallyv categorised as a breach of natural
justics.”

What then should an Adjudicator do if the
circumstances, such as the voluminous documents
involved, render it impossible for the Adjudicator to
fairlyv and properly armve at a conclusion within the
permitted time period for making the Decision? He
may exercise his powers under section 25(p) CIFPAA
to extend the time period as reasonably required
and under section 12(2)(c) extract from the parties
guch further time as necessaryfor the Adjudication
Decision to be delivered by use of Ferm 13 of the
KLRECA Adjudication Rules and Procedure,

What if ag an Adjudicator one cannet extract from
the partiss an extension of time? There 1s vet another

course open to him and that 1s to resign as an
Adjudicator as alluded to in section 17(4) CIPAA.

The dicta of Coulson J 1n the case of Enterprise
Managed Services Litd v Tony McFadden Utilities
Ltd [2010] ELE 89, at paragraph 93 of the judgment
15 instructive to all Adjudicators faced with a
geemingly tedious task:

"In such circumstances, where the sheesr volume/
gize of a claim mayv make 1t unmanageable 1n
an adjudication, the courge to be adopted by the
adjudicator 1s clear, As the same judge sxplained
in CIB Properties Limited v. Birse Construction
Limited [2004] EWHC 23685 (TCC), the adjudicator
has to decide at the outset whether or not he can
discharge his duty to reach a decision impartizally
and fairly within the time limit prescribed by the
Act, If he cannot, he cught to resign.”

However 1t 15 not 1n every case that resignation 1s
the best wayv cut of the dilemma. I would reckon
that in the majority of cases where an Adjudicator
iz convinced that the Act itself does not confer
jurisdiction on him to decide by way of adjudication
as 1n a matter that affects his core jurisdiction, he
would be able to dechne juriediction for otherwise his
Decision would be set aside for beingmade in excess
of jurisdiction, Section 27(3) CIFAA states as follows:

‘TMotwithstanding a jurisdictional challenge, the
adjudicator may in his discretion proceed and
complete the adjudication procesdings without
prejudice to the rights of any party to apply to sst
aside the adjudication decision under section 15 or
to oppose the application to enforce the adjudication
decision under subsection 28(1)."



An Adjudicator may thus decide not to processd
because 1t 15 perhaps against his conscience to
adjudicate on a matter that i1s not adjudicatakle
under CIPAA. I would suppose that since the word
used 18 “may in his discretion procesd.., ' 1t 1s
aequally permissible for him to strike out instead
of dismissing the Payment Claim on ground that
1t 18 a matter affecting his core jurisdiction and
that he should not be adjudicating a matter over
which the Act does not confer jurisdiction on him
as 1n subjsct matter juriediction.

I appreciate that the word "Jurisdiction” used on 2
oocasions under the Act may be quite problematic.
In Terminal Perintis Sdn Bhd v Tan Ngee
Hong Construction Sdn Bhd and another case
[2017] MLJU 242° I have sought to clarify the 3
different genses in which the word “Jumsdiction”
may be used;

Thers aremany senses 1n which the word Jurisdiction”
may be understood, We need only to differentiate
between core jurisdiction. competence jurisdiction
and contingent jumsdiction,

Core juriediction would be the gquestion of whether
the subject matter of the dispute 1s one which the
Act has conferred on the Adjudicator,

If 1t 18 a question of the competencs of the Adjudicator
as 1n he has not been properly appointed in that
what purported to be a Payment Claim, is not on
the face of it a Payment Claim or that the Payment
Claim was not served or that 1t was not expressly
stated as aclaim made under CIPAA, then this Court
would be at liberty to set aside the Adjudication
Decision on ground of excess of jurisdiction,

In a case of contingent jurisdiction, 1t would be a
cage where for there to be jurisdiction. there must
be further compliance with the requirements of
the Act ag in that the dispute must be one falling
within the matters raised in the Fayvment Claim
and the Pavment Eesponse as provided for under
section 27(1) CIPAA,

In MIR Valve Sdn Bhd v TH Heavy Engineering
Sdn Bhd [2017] MLJU 674* the Court had fo
grapple with the issue of whether work done on a
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ship to convert it to a Floating Production Storage
& Offloading Structure (FPEQ") 18 a construction
contract such that valves supplied for such a work
1s adjudicatable under CIPAA. T opined as follows:

Under our CIPAA, unlike that of otherjurisdictions,
"construction work” under (d) cover any gas, o1l and
petrochemical work, Ascan be ssen, it 18 the nature
of the work rather than what 1g being constructed
that 1s more determinative when 1t comes to gas.
cil and petrochemical, It ig the purpose served by
the structure built that is important rather than
the structure built, Implicit in such a definition 1s
that 1f the structure 1s more of a ship or vessel, if
it nevertheless 15 work done for the gas. oil and
petrochermical industry, then 1t would still gualify
to be construction work being any gas, ocil and
petrochermical worlk,

Once 1t 1s established that the conversion work from
a ship to a FPECO vessel 1s construction work then
the contract for the procurement of an equipment
such as valves for the FPSO vessel would gualify
to be a "construction contract.”

Architects might be happy to note that architectural
fees for architectural services rendered pursuant to
aconstruction contract is claimable in adjudication.
The Court decided this in Martego Sdn Bhd v
Arkitek Meor & Chew Sdn Bhd & Another
Case [2017] 1 CLJ 1017

It falls under the broad definition of a “construction
consultancy contract” under section 4 of CIPAA.
By the same token an engineer, @2 and even
Interior Designer fees would also be claimable
under CIPAA, Mot so legal fees, or fees for
accounting of financial services rendered with
respect to construction contracts as theses are
ancillary to and not integral to construction
contracts.

Some recent Issues in Arbitration

Mpost standard form construction contracts would
have a mandatory reference to a dispute resclution
board or committee before cne may procesd to
arbitration, What if such a procedure is not followed
and one commences arbitration?

The case has since been reparted in [2017) T AME-887; [201T] AMEJ 0250, [2017] 1 LN& 177
% The caee has since been reported 1n [2017) 8 CLJ 208: [2017] 1 LIS 600 [2017] AMEJ 0638
" The case has since been repavted 1in [2016) 6 AMRE 834; [2016] AMEJ 2118; [2016] MLJU 10561
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In SPNB-LTAT Sdn Bhd v ABI Construction
Sdn Bhd [2018] 7 CLJ 275° I had to deal with:
Whether a reference to the 8 0O, under Clause
54(a) and (b) of the Contract 15 a precondition or
a condition precedent to Arbitration under Clause
54(c) of the Contract I observed as follows:

'A precondition or a condifion precedent 1s acondition
that has to be fulfilled before a right accrues. Once
1t 1= contractually agreed upon, the parties should
be held to the bargain unless such an agreement
iz prohibited by law or that it 1z too vague for
enforcement. Here it has not been suggested that
there 1s a statutory prohibition against 1t

Eoth parties have agreed contractually to a pre-
condition to be fulfilled before there can ke a
valid reference to Arbitration, An Avbitrator's
jurisdiction i1s confractually agreed by both parties
to an Arbitration Agresement. In a very real sense,
until and unless the contractually agresd conditions
are fulfilled for the reference to Arbitration, the
Arbitrator concerned cannot assume jurisdiction.”

There 18 alsc the perennial problem of section 75
of the Contracts Act 1950 and whether parties
could contract out of it with the LAD agreed sum
in the clause being stated as deemed proved for all
loss and damage suffered. The matter came befors
the Court in Kejuruteraan Bintai Kindenko
Sdn Bhd v Serdang Baru Properties Sdn Bhd
[2017] MLJU 5287,

The Arvbitrator had assessed darmages to the Defendant
to be RME 253.658 55 and alsc calculated damages
according to the LAD clause tobe EM32.235.000.00
and awarded damages according to the LAD clause
calculation, It came before me under a section 42
AL application. I analysed as follows:

The decision of the Faderal Courtin Selva Kumar
A/ Murugiah v Thiagarajah A/L Reitnasamy
[19958] 1 MLJ 817 makes it clear that there is
no distinction between ligquidated damages and

The case has since been reported in [20168] MLJU 1584

penalties and further provides that the Defendant
would have to prove actual damages,

In Johor Coastal Development Sdn Bhd v
Constrajaya Sdn Bhd [2002] 4 IMLJ 445 the
Federal Court was of the view that pursuant to
section 75 of the Contracts Act 19580, a4 party
claiming liquidated damages is legally obliged to
prove its damages 1n accordance with the principles
get out in Hadley v Baxendale (1854) 9 Exch 341,

The learned Arbitrator in this case simply relied
on the rates stipulated as liquidated damages and
therefore when he ruled that the Defendant was
entitled to damages amounting to RM32 mullion
this was not done in accordance with the principles
gset out in Hadley v Baxendale (supra), In fact
the assessment of damages was done in complete
disregard of the principle sef cut in Selva Kumar
which requires the proof of actual loss.

I had thus varied the award and substituted it
with the sum as assessed by the learnsd Arbitrator
based on actual loss,

Coneclusion

The KL Construction Court is conscious of its
role in developing the law especially with respect
to adjudication seeing that CIPAA 18 a new plece
of legislation, Like all new statutes there will be
creases to be ironed out and I am grateful to all
construction law practiticners who have appeared
befors me. Your subrmissicns have contributed to
the development of the law here.

In fact the court's judgment are only as good as the
submissions of counsel but any mistake remains
that of the judge who writes the judgment,

Like I often tell counsel appearing before me, 1f vou
are appealing, I would do everything to facilitate
vour appeal so that 1f T am wrong I may be corrected
and 1f I had been right, I may be affirmed,

The case has since been reported 1n [2017] 4 AME 216; [201 7] AMEJ 0477; [2017] 1 LNE 633, This case has since besn affirmed

on appealat the Court of Appeal
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ASSIGNMENTS OF REGISTERED TRADE MARKS

By Justice Wong Kian Kheong
Judicial Commissgioner of the High Court

A. Introduection B. Whether assignments of registered trade

marks are required to be in writing

The majority of Intellectual Property (IP) cases

filed in the IP High Court at Kuala Lumpur I am of the view that an assignment of
concerns trade marks' This article discusses a registered trade mark need not be 1in
what are the conditions for a lawful assignment writing, My view 18 premised on the following
of a regstered trade mark®, TEASONS!

L From 1.12014 t031.12.2017, a total of 368 casee have been filed 1n the IP High Court From this total. 261 cases (about G8%)
concern trade marks

This article doss not disouss about assipnments of unregistered trade marks Unregistered trade marks may be assigned with
orwithout goodwill — s 66(1) and (14) TMA,
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(1) there 1s no provigion in the Trade Parliament has amended TMA thrice!”
Marks Act 1976 (TMA) and the Trade and vet, our legislature has not inserted
Marks Regulations 1287 (TMRE) either a provision in the TMA along the lines of
expressly or by necessary implication, which g 24(3) TMA 1884 (UK) or g 38(3) TMA
requires an assignment of a registersd (Singapore),
trade mark to be in witing. What 1= not
prohibited by law, iz generally allowed®. If Although oral assignments of registered trade
Parliament had intended for assignments marks is recognised under our trade marks law,
of registered trade marks to be in writing, it may be prudent to have written assignments
Parliament would have expressly provided of registered trade marks for the following
ag such. It 1z to be noted that Parliament reasons;
has expressly required assignments of
copyright®, registered industrial designs® (1) gensrally, courts prefer documesntary
and protected lavout-designs® to be in evidence, especially contemporaneous
writing, documents, to self-serving oral evidence'!,

A person who relies on an oral assignment

(2) an assignment of a registered trade mark of a registered trade mark may face an
can be registered in the Register of Trade evidential difficulty in proving the oral
Marks (Register) pursuant to s 47(1) assignment on a balance of probabilities;
TMA andreg, 83(1) TME, Regulation 84(5) . . .

TMR' recognises an oral assignment of (2)  awnmtten assigniment has the benefit under
registered trade mark; and ss 91 and 92 Ewvidence Act 1850 (EA)

that generally, extrinsic evidence cannot
be adduced to contradict. vary, add to or
subtract from the written assignment™;
and

(3) the trade mark legislation from the
following countries have expresslyrequired
assigniments of registered trade marks to
be in writing— ) ) , :

(3) 1f a written assignment of a registered

(#) a 94{8) of Unitsd Kingdem's (UK) Fl'ade mark 1s 11egisterled in the Reg’ister”.
Trade Marks Act 1994 [TMA 1994 in g]l legal precesdings regarding the
(UK and asslgrunent—

(a) there 1s a rebuttable presumption

(b) s 3B(3) of SBingapore's Trade Marks under g 38 TMA that the assignment
Act [TMA (Singapore)]”. is prima jfacie valid'® In such a case.

Mahadev Bhankar JOA's judgment in the Court of Appeal in IH Fung Securities Sdn Bhd v James Capel (Far East) Lid [1987]
2 MLdJ 621, at 667

4 Bection 27(3) Copyright Act 1987 (No assignment of copyright ... shall have effect unless tf 1s in writing]

* Bection 20(1) and (3) Industrial Demgns Act 1886 [An assignment of a regtstered industrial design ... shall not be effective unless
it 15t writing and signed by or on behalf of the assigneor and the assignee .. |

9 Bection 19(3)(a} Layout-Designe of Integrated Circuite Act 2000 [An assignment ... shall not be effective against a third party
unless - the assignment ... 15 in writing and signed by or on behalf of the assignor]

Regulation 64(6) TME [Where an applicant does not claim under any tnstrument which is capable in iteelf of fumishing
dociumentary praoof of his title he shall file with the application a statement of case setting forth the full partieulars of the facts
wpon twhich his claim to be the proprietor of the mark in guestion is based and showing that it has been assigned ... to him. and
if the Registrar so requiires the case shall be verified by statittory declaration)
Section 24(3) TMA 18094 (UK) [An assignment of a registered trade mark ... is not effective unless it is in writing signed by or on
behalf of the assignor ... ]
Bection 38(3) TMA (Singapears) [An assignment of a registered trade mark .., is not effective unless i 18 in writing signed by or on
behalf af the assignor .. |

" Trade Marks (Amendment) Act 1094 (Act ABB1). Trade Marks (Amendment) Act 2000 (Act A1078)and Trade Marks (Amendment)
Act 2002 (Act A1138)

U Pleass ses. eg. Chang Min Tat Fil's judgment in Federal Court cass of Tindok Besar Estate Sdn Bhid v Tinjar Co [1978) 2 MLJ
229, at 234,

1 Extineie evidence may be admitted to invalidate, contradict, vary, add to or subtract from a written asmgnment of a registered
trade mark in hmited circumstances — please see proviso () to (£ tas 92 EA,

% Bection 47(1) TMA and reg. 63(1) TME
Y Pleass see, eg, Doretti Resources Sdn Bhd v Fitters Marketing Sdn Bhd & Ors [2017) 8 MLEH 1, at pavagraph 36.



any person disputing the assignment
has the burden to prove the invalidity
of the assignment: and

(b) =47(3) TMA provides that no evidence
can be adduced to prove an assignment
of a regetered trade mark except in
the following three circumstances—

1) when there 18 an appeal to the
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third parties unless the assignment is
recorded in the Register of Patents., If
Parliament had intended that assignments
of registered trade marks cannot be enforced
unless those assignments are regmstered.
Parliament could have easily inserted a
provision in TMA along the lines of 5 39(4)
PA, Parliament however did not do so;

High Court against a decision (2) an'unregistered assignment of a registered
of the ERegistrar of Trads trade mark may be recogrmised in Equity.
Marks (Registrar) regarding In Eanmaru Overseas Marketing 8dn Bhd
an application to regster the & Anor v PT Indefood Interna Corp &
assignment'?, Ors™, the Court of Appeal 1n 2 judgments
{11) when there iz an application to by Eelisin Zahalrl SEh, (e Sh.e thenl was)®
; . and Abdul Malik Ishak JCA®® applied the
the High Court to rectify the ; i
Reglster'®: or equl_ltabla doctrmfe of bare trust to hold an
assignor of a registered trade mark to be
{111) when there 1s a Court order for the a constructive trustee of the registered
admissibility of the assignment!’, trade mark for the benefit of the assignee.
C. Should assignments of registered trade The application of Equity to assignments
marks be registered? of registerad trade marks can be supported
by s 34(b) TMA which has provided that
Section 47(1) TMAY and veg 83(1) TMR! ‘any equities: in respect of a trade mark
(which provide for registration of assignments may be enforced in like manner as in
of registersd trade marks) employ the word respect of any personal property': and
‘shall’, Despite the use of the word “shall’ in
g 47(1) TMA and reg, 63(1) TME, I am of the (3) 1f an assignment of a regstersd trade

opinicn that an assignment of a registerad trade
mark need not be regstered in the Regmster,
My opinion 1s based on the following reasons:

(1)

thers 18 nothing in TMA and TME which
provides that an assignment of a registered
trade mark cannot be enforced sclely
because of 1ts lack of registration. Section
39(4) Patents Act 1983 (PA) has expressly
stated, amnong others. that an assignment
of a patent shall have no effect against

1% Bection 4701), () and (3) TMA
18 Bections 46(1)(a) and 47 (3) TMA.
1 Bection 47(3) TMA

# Bection 47(1) TMA [Where a person becomes entitled by assignment ... to a registered trade mark he shall make application to the
Registrar to register s title .. ]

® Regulation 63(1) TMR [Where a person becomes entitled by assignment
to register his title by filing Form TA 15 .. ]

0 (2008] 2 MLJ 765

mark 1s not enforceable sclely because
of its non-registration pursuant to =
47(1) TMA and reg. 83(1) TME, thig may
lead to fraud being perpetrated against
bona fide assignees who have provided
valuable consideration for the assignments
of registered trade marks There 15 a
masxim that Equity will not permit a
statute, i1ncluding s 47(1) TMA and reg
G3(1) TMRE. to be used as an engine of
fraud*

io a registered trade mark he shall make application

“ 1bid. at paragraphe 60-63

4 Supra, note 20, at paragraphs 166-167. Abu Eamah bin Mordin JOA {as he then wae) concurred with Abdul Mahk Ighak JCA's

judgment, at paragraph 176

* Please see, ag. Gopal 8ri Ram JOA's (as he then was) jJudgment in the Federal Court case of Owen Sim Liang Fhut v Piasau

Java Sdn Bhd & Anor [1086] 4 CLJ 716, at 743, In Sr Paandi Restravrant Sdn Bhd & Anor v Samawathy a/p Kesavan & Ors
[2017) 4 AME 593, atsub-paragraph 1014) reg. 8414) TME 1 interpreted in a manner whersin that provimon cannot be abused
to facilitate fraud.
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In a recent Federal Court case of Low Chi
Yong (Berniaga sebagan REevnox Fertichem
Industries) v Low Chi Hong & Ancr®, Suriyadi
Halim Omar FCJ held as follows:

“[13] Dissatisfied with the decision of the
Court of Appeal, the appellant successfully
applied for leave before ws on 6th February
2017, on the following question of law:

"Whether by giving his consent to
the use of his registered trade mark
to a company or a firm he is still a
shareholder/director of the company or
a partner of the partnership firm, can
he be considered as having abandoned
his exclusive right to the trade mark
in perpetuity even if he does not
derive any benefit therefrom (and has
withdrawn from the company) and
also be said to be guilty of estoppel,
acquiescence or laches. '

[44] The evidence reveals that despite the
receipt of the said notices, the respondenis
produced, sold and supplied products which
were similar to the appellant s products under
the trade mark, The respondents argued that
the consent continued on and still exisied
despite the withdraweal of the consent by the
appellant vide the abovementioned notices of
20, 12.2012 That consent to use the irade mark
was by way of an assignment or license given
to the Ind respondent when the appellant
was still with if,

[45] There is no doeubt that consent was
given by the appellant when he sttll was the
shareholder and director of the 2nd respondent,
The next relevant guestion is whether the
consent was sttll valid after his resignation
from the Znd respondent, particularly after
the withdrawal of the consent through the
notices dated 20.12. 2012 As stated above
the respondents argued that the consent
persists: due to an assignment granted by
the appellant to the respondents.

[46] Blacks Law Dictionary (Edifed by Bryana
A Garner, Deluxe Ninth Edition) states that
"consent" means "Agreement, approval or
permission as to some act Or PUrpose, esp
gwen voluntarily by a competent person' legally
effective assent' "Express consent' means

# [2017] MLEA 412
¥ Ibid.. at paragraphs 18, 44.47 and 50

"Consent that is clearly and unmistakably
stated' whereas "Implied consent’ means
"Consent inferred from one'’s conduct rather
than from one’s direct expression’ Without
the need of an exhaustive and laboricus
research, consent entails permission given by
a competent person. In this case, as given by
the appellant who has a valid trade mark.

[47] Going by Black’'s definitions, once
that consent is withdrawn the legally
effective assent ends. Therefore the
question posed in paragraph 44 must
be answered in the negative i.e. after
withdrawing from the 2nd respondent,
and after the notices were issued.

[50] Section 47 [TMA] which establishes
proprietorship over the trade mark to
the assignee pursuant to an assignment
by the original registered owner, has
an evidential value., For purposes of
this appeal, unless an entry has been
made by the Registrar, no document or
instrument to prouve title of the assigned
trade mark shall be admissible in Court
(unless the Court otherwise directs), That
valid assignment will entitle the assignee
to exercise the trade mark rights, being
the recorded owner within the meaning

of section 47 [TMA], and binds third

parties to his assigned rights. In this
case, there is no evidence of the alleged
assignment being registered. Without
any evidence fo prove that the consent
given by the appellant was indeed an
assignment, and with there being want
of proof of such assignment, we hold the
view that the appellant never assigned
the trade mark to the respondents. In
short the argument of consent having
been given by the appellant must fail
(see also the conclusion in paragraph 46),"%

(emphasis added),

I am of the following respectful view regarding
Low Chi Yong,

(1) the Federal Court only granted leave fo

appeal regarding the giving of consent
by the propristor of a registered trade
mark to the use of the registered trade
mark 1n guestion. The Federal Court did



not grant lsave to appeal regarding the
1gsue of the validity of an assignment of
a rvegistered trade mark which has not
been registered under s 47(1) TMA and
reg. 63(1) TME: and

(2) the material facts of Low Chi Tong
concerned the withdrawal of consent to use
a registered trade mark by its propristor.
Low Chi Yong did not concern an assigmment
of a registersed trade mark, let alone its
validity due to ite non-registration under
s 47(1) TMA and reg, 63(1) TME.

In respect of s 47(3) TMA -

(1) an aseignee of a registered trade mark who
18 recognised 1in Equty as its beneficiary
by way of the doctrine of bars ftrust
(Assignee). mayv apply to Court for a
perpetual mandatory injunction to compel
the assignor (proprietor of the registersd
trade mark) (Assignor) to take all necessary
steps to rvegister the assignment in the
Register®, In such a suit, the Assignes
may apply for a Court corder under s
47(3) TMA to admit svidence regarding
the assignment in questlon; or

(2) the Assignee may apply to Court under
g 48(1)(a) TMA to rectify the Register
by "varying” the entry in the Register to
substitute the Assignor with the Assignes
(as the proprietor of the registered trade
mark) (Reectification Application), The
Rectification Application 1s made becauss
there 1s a "non-tnsertion’ in the Register
ol an “omission’ in the Register regarding
the registration of the assignment within
the meaning of s 45(1)(a) TMA. Section
47(3) TMA has expressly recognised a
Rectification Application as ons of three
avenues to adduce evidence regarding an
assigrment of aregistered trade mark which
has not been registered in the Regster,
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What constitutes “consideration™ for

assignments of registered trade marks?

Section 34(a) TMA provides that an owner of
a registered trade mark ‘shall ... have power
fo assign’ the registered trade mark and “give
gocd discharge for any consideration for the
assignment . It 18 clear that for an assignment
of a registersed trade mark to be enforceable,
there must be ‘consideration’ as required by

5 S4(a) TMA.

The term "consideration’ ins 34(a) TMA, 1nmy
view, should be construsd with reference to s
2(d) Contracts Act 1850 (CA)® which reads as
follows:

"s 2(d) when, at the desire of the promisor,
the promisee or any other person
has done or abstained from doing,
or does or abstains from doing,
or promises to do or to abstain
from doing, something, such act
or abstinence or promise is called
a consideration for the promise!’

(emphasis added).

I am of the following view regarding the
requirement of consideration for assignments
of registered trade marks:

(1) econsideration need not be valuakble or be
in monestary form, According to = 2(d)
CA, consideration may be in the following
form—

(a) any 'act”atthe "desire” of the Assignor;

ib) an "abstinence” from doing something
at the Assignor's desire; or

ic] a "promise’™ to do or abstain from
doing something at the desire of the
Agslgnor,

% Sanmars Ouerseas Marketing, supra, note 20, at paragraph 3, and s 53 of the Epecific Relief Act 10560

Privy Counamls demsion delivered by Lord Wilberfores in an appeal from Malayesia, Kepong Prospecting Lid & Ors v Schmid!
[18688] 1 ML.J 170, at 173,

% Pleags gee defimibion of "promise’ 1in g 9(b) CA



THE MALAYSIAN JUDICIARY
YEARBOOK 2017

(2) parties to the assignment may agrees to
a nominal consideration™,

(3) consideration may be provided by—
{a) the Assighee; or
k) a third party™

(4) "past consideration’ 1z valid so long as
the act or abstinence in guestion is done
at the Assignor's desive or request?;
and

(8) paragraphs (a) to (c) of s 26 CA provide
three exceptions wherein an assigriment of
registered trade marksmay be enforceable
degpite the lack of consideration™,

Different tvpes of assignments

A registered trade mark may be lawfully
assigned in the following circumstances:

(1) an assignment of a regiztered trade mark
with the goodwill of the business regarding
the goods or services of which the trade
mark 18 regigtered™

(2) an assignment of a registered trade mark
without the goodwill of the business
regarding the goods or services of which
the trade mark 1s registersd®: and

31

(3) an assignment of a registered trade
mark in respect of part of the goods
or services of which the trade mark is
registeraed®®,

Our TMA and TME do not expressly provide
for the following assignments of registsred
trade marks:

(1) assignments in relation to the use of
registered trade marks in a particular
MANNET)

(2) assignments in relation to the use of
registered trade marks in a particular
locality; and

i3) assignments of registered trade marks by
way of security.

It 15 to be noted that s 24(2)(b) TMA 1884 (UK)
provides for assignments in relation to the
use of registered trade marks in a particular
manner or a particular locality, Sectlon 24(4)
TRHA 1884 (UK) and & 38(5) TMA (Singapore)
concern assignments of registered trade marks
by way of security, I am of the wiew that there
1g nothing in TMA and TME which prohibite
‘partial’ assignments as stated 1n the above
sub-paragraphs 12(1) to (3} so long as the
partial assignments do not cause a likslihood
of deception or confusion (please sse Fart F
below).

Sanmaru Querseas Marketing, supra, note 20, at paragraph 8

' Bection 2(d) CA allows "any other person’ (other than the Assignes) to provide consideration for the assignment - Kepong

Progpecting, supra. note 27, at p. 173,

Bupreme Court's judgment delivered by Gunn Chit Tuan ECJ (as he then was) in South East Asia Insurance Bhd v Nastr
Ibrghim [1892]1 CLJ (Rep) 295, at 300-302, and Untversal Trustee (M) Bhd v Lambang Perlama SdnBhd & Anor [2014] 5 AMR
57, at paragraph 61,

¥ Hagan Lah FCJ's judgment in Federal Court case of Salid Tnuestments Lid v Aleatel-Lucent (M) Sdn Bhd [2014] 3 MLJ 785, at

paragraph 71
Eection 65(1) TMA

¢ Bection B6(1), (2), (B) TMA, reg. 66(1), (2) TME and Tokai Corporation v DKSH Malavsia Sdn Bhd [2016] AMEJ 1837, at

paragraph 47

" Supra, note 93,



Assignments should not cause likelihood
of deception or confusion

Section 55(3) TMA prowvides that, among others,
aregistered trade mark "shall be deemed not fo
be assignable” 1f "as a result of the assignment”,
more than one person in question would have
exclusive rights to the use of an 1dentical
trade mark or to the use of trade marks so
nearly resembling each other as to are likely
to deceive or cause confusion (Likelihood of
Deception/Confusion),

Section 6558(3) TMA 18 similar (not identical) to
s 22(4) of UK's Trade Marks Act 1935 [TMA
1938 (UK)]. In Phantom Trade Mark™, the
English Court of Appeal construsd. among
otherg, s 22(4) TMA 1935 (UK) Goff LJ ias
he then was) decided in Phaniom Trade Mark
that if an assignment had contravened g 22(4)
TMA 1838 (UK). the assignment would be prima
facte void”, On the facts of Phaniom Trade
Mark, the Court of Appeal reversed the High
Court's removal of the registered trade mark in
gquestion because, among others, the assignor
(proprietor of the registered trade mark) had
made a renunciation of certain rights to the
registered trade mark in respect of sirilar goods
which would avert a Likelihood of Deception/
Confusion and abreach of s 22(4) TIVIA 1838 (LK),

THE MALAYSIAN JUDICIARY
YEARBOOK 2017

I am of the view Phantom Trade Mark applies
in the interpretation of cur & 55(3) TMA, If
an assignment of a registered trade mark
causes a Likelihood of Deception/Confusion,
the registration of the registered trade mark
may be removed in a Rectification Application
under s 45(1)(a) TMA as an entry which is
“wrongfully remaining in the Register’, I am
of the further wiew that in deciding whether
there 15 a Likelihood of Deception/Confusion
under s 55(3) TMA. the Court may consider
maktters which have been laid down by previcus
IMalaysian cases regarding registrability of a
trade mark™ and infringement of a registered
trade mark®,

Conclusion

In Scandecor Development AB v Scandecor
Marketing AB & Ors*® Lord IMNicholls in
the House of Lords hag held that UK law
regarding licensing of registered trade marks
has responded to the changes 1n the conduct
of trade and business®, Similarly, Malaysian
Courts should not only protect IP rights but
should also respond accordingly to the rapid
development in the commercial world, To this
end, lawful assignments of registered trade
marks should be upheld and not be hindered
by technical niceties,

s [1978] RPC 245
I Ibid , atp 260

" Bectione 14(1)a) ia trade mark shall not be regetered if 1te use 18 likely to deceive or cause confusion to the public) and 37(b)
TMA . Please ses. eg. G5 Tuasa Corporation v GBI Marketing Malavsia Sdn Bhd [2017] 8 ML 166, at paragraph 38

% Bection 38(1)ia) TMA [A registered trade mark ts infringed by a person who not betng the registered proprietor ofthe trade mark
or registered user of the trade mark waing by way of permitted use. wses a mark which is identical with it or so nearly resembling
it as is likely to deceive or cause confitston in the course of trade tn relation to goods or services in respect of which the trade mark
is registered in such a manner as to render the wse of the mark likely to be taken ... - (a) as being tse as a trade mark]. Please ses,

eg. Philip Morris Brands SARL v Goodness for Impori and Export & Crs [2017] 10 CLJ 226, at paragraph 81
¥ [2001] FER 192.
4 Jbid., at paragraphs 12 and 13
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CHAPTER 10

CASES OF INTEREST
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CASES OF INTEREST: CIVIL

Teng Chang Khim (appealing as Speaker of
the Selangor State Legislative Assembly) v
Badrul Hisham bin Abdullah & Anor
[2017] 5 ML.J 567

The respondent, Badrul Hisham bin Abdullah was
a state assemblviman for the IN46 Pelabuhan Klang
Clonstitusncy and amember of the Selangor Legislative
Assembly (BLA)Y He failed to attend any of the six
davs sittings of the ELA 1N MNovermber 2010, It was only
on 10 December 2010 that the appellant. the Epealter
of the SLA received an application from Badrul
seeking leave of absence, citing "fraditional medical
treatment in Fahang” as thereason for his absence By
a letter dated 21 December 2010, the Spealker rejected
Badrul's applicaticn owing to his falure to provids
any cogent reasons as to the delay in hig application
for leave. Consequently, the Speaker declared the seat
for the IN46 Pelabuhan Klang Constituency vacant
pursuant to Article 82 of the Constitution of the State
of Selangor 1958, The Speaker's act of declamng the
seat vacant was made at a press conference, The 1ssue
before the Federal Court was whether such decision
of the Speaker was within the realm of the internal
arrangement of the SLA and therefore. not amendable
to judicial proceedings.

"“51 In conclusion we are of the view that
in the present case. the speaker was
acting within the limits of the power
given to him under Article 69 of the
Selangor Constitution when he declared
the W46 Pelabuhan Klang Constituency
seat vacant. Even though the declaration
was made outside the SLA proceedings.
it was inevitably connected with the
ecsential business of the SLA, made
within the parameters set out by Article
69 of the Selangor Constitution, and was
made to regulate the internal affairs
of the SLA Consequently, we rule that
the speaker’s act is non-justiciable and
the speaker is entitled to the protection
of parliamentary privilege enjoved by
the SLA as provided for under Article
72(1) of the Federal Constifution and
paragraphs 2 and 3 of the Schedule to
Article 77 of the Selangor Constitution’,

per Justice Raus Sharif
Chief Justice

Dr Kok Choong Seng & Anor v Soco Cheng
Lin and another appeal [2017] 6 AME 609

The respondent. Soo Cheng Lin, brought an action in
medical negligence against the appellants, Tr Kok
Choong Seng, a consultant crthopaedic surgeon, and
Sunway Medical Centre Bhd, the owner and operator
of the private hospital Bunway Medical Cenftre.
The respondent initizlly consulted the surgeon at
the latter's clinic, where the surgeon advised the
respondent to undergo an cperation at the hespital.
Subsequently, the surgeon performed the cperation
on the respondent at the hospital, The cperation was
performed negligently and ag a result, the respondent
suffered pain and numbness, The Federal Court held
that the doctrine of non-delegable duty of care applies
in Malaysia, iven the onerous naturs of these dutiss,
they may only be imposed where it would be fair
just and reascnable to do so, based on the particular
circumstances of the case, However, on the facts, the
Federal Court found that the hospital was not liable
for the surgeon’'s negligence. as the hospital had not
agsumed a positive duty in respect of the conduct of
the cperation. INer was the hospital vicariously hiable,
as Dr Kok was an independent contractor.

'88 Non-delegable
erroneously considered as a 'hind of
vicarious liability' and adopted as part
of the test to determine vicarious ltability
in some cases. This is a misconceptiion.
The two docirines are similar tn effect,
inthat they bot hreswlt inliability being
imposedon a party (the defendant) for the
njury caused to a victim (the plaintiff)
as @ result of the negligence of another
party (Lhe tortfeasor) However, it bears
emphasis that non-delegable duties and
vicarious liability are distinct in nature
and basis. The former imposes personal
liability on the defendant for the breach
of his own duty fowards the plaintiff
based on the relationship between the
defendant and the plaintiff, regardless
of whom the defendant has engaged fo
perform the task. The latier imposes
vicarious liability on the defendant jor
the tortfeasor’s breach of duty towards
the plaintiff, based on the relationship
of employment between the defendant
and the tortfeasor,

duties have been
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39, The doctrine of non-delegable duties has
anindependent scope of application apart
from the realm of vicarious [iability.
A number of scenarios illuminate the
distinciion. Non-delegable duties, or
positive duties o ensure that reasonable
care is taken, may exist in situgliions
where there 1s no vicartous liability: for
instance where harm is caused as a result
of a system faitlure and no individual
tortfeasor can be identified. or where
harm is caused by a third pariy to a
plamntiff under the defendant's custody,
Conversely, vicarious liability can
operate in the absence of a non-delegable
duty, in cases where the elements of
a special hazard or a relationship of
vilnerability or dependence are absent
(e.g. an employvee who negligently hits
a pedestrian. while driving a vehicle
tn the course of employment), The two
doctrines are conceptually and practically
distinect, "

per ustice Raus Shariyf,
Chief Justice

U Television Sdn Bhd & Anor v Comintel
Sdn Bhd [2017] 5 MLJ 292

The respondent, Comintel Sdn Bhd, was a company
invelved 1n the business of providing softwars
and hardware sclutions 1n the broadecast and
telecammunication industries, The first appellant,
U Television Sdn, Bhd,, was granted a broadcasting
licence under the Communications and Multimedia
Act 1988 to provide digital broadeasting services as a
subseription TV operator which broadeasts local and
overgeas TV channels, Following techmesl problamesin
transmission to viewers. the first appellant engaged
the respondent to provide technical consultancy
services to resolve the problems, Discussion betweesn
the parties resulted in the 1ssuance of a letter of award
(LOAY whereby the respondent undertook works in
the re-design and transmission enhancement (‘the
project’) for the fivst appellant on a full turnkey basis,
All monies due to the regpondent under the LOA was
pavable on demand by the second respondent through
a guarantes and indemmty, Pursuant to the temms
of the LOA. 1t was incumbent on the respondent to
pass a “proof of concept site acceptance test” (POC
SAT) aimead at determiming whether the respondents
proposal solutions would resclve the first appellant's

techmeal problems, The respondent proposed 12
different draft versions of the test protocol culrmnating
in the POC BAT version 3.8(a) the format of which the
first appellant found to be unsuitable for the intended
purpose of the POC SAT as 1t would not allow proper
recording of the test presentation and resulte. The
first respondent then requested for changes in format
to be made, The respondent then cames up with a
re-formatted wversion ("version 32.8(b)") which the
appellants contended was similar in substance to
version 3.8(a), The respondent contended otherwise,

Subsequently, the respondent terminated the LOA by
reason of the first appellant's breach and repudiation
of the same through its fanlure to make payments when
dus and through its acts or amissions in preventing
and/or interfering with the respondent s performance
and obligations under the LOA. The respondent
commenced proceedings in the High Cowrt against
the appellants for, inter alia, damages for breach
of contract, The appellant in turn counterclaimed.
infer alia, for monies already paid to the respondent
and damages for breach of contract. There were two
1ssues for detemmination before the High Court, The
first issue was whether the POC SAT versicns 3.8(a)
and 2.8(k) were the same or different. The second
1ssue was whether respondent had passed the POC
SEAT either based on wversion 3.8(a) or 3.8(h). The
learned High Court judge, who was convinced by the
testimony and evidence led bv the respondent, allowed
the respondent claims and dismissed the appsllants’
counterclaims, The issue before the Court of Appeal
wag, between version 2.8(a) or version 3,8(h), what
wag the correct test protocel to be used. The Court of
Appeal took note of the learned High Court judge's
finding that the respondent’s witnesses demonstrated
that thevhad the technical expertise and know-how of
the workings of the project and affimrmed the decision
of the High Court. The Federal Court was tasked fo
deterrmine the question whether it was cpen to the
court to hold that the plaintiff had discharged 1ts onus
of proof in circumstances where the onus 1g upon the
plaintiff to establish facts which by then nature call
forr o demand expert evidence under section 45 of the
Evidence Act 1950, The Federal Court held:

'50. The High Court found that there was a
need for technical evidence but, however,
it preferred the evidence of the plaintiff
on the basis of iis so-called technical
witnesses. It is our judgment, when it
was determined that there was a need
jor technical evidence, it was tncumbent
on the plaintiff to lead evidence through
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experts, It did not do so and by reason Datuk Harris Mohd Salleh v Datuk Yong Teck
of that fatlure had foiled to discharge Lee (sued in his personal capacity and as an
tis 'burden of proof under ss 101 and officer of the second respondent) & Anor [2017]
102 of the Act. Consequently the 'onus 6 ML.J 133

of proof did not shift to the defendanis

to dislodge the assertions made by the Both the appellant and the fivet respondent are former
plawntiff as the claimant.” Chief WMinisters of Sabah. The second respondent is a

political party, Sabah Progressive Party (SAFP), with
per Justice Zulkefli Ahmad Makinudin,  which thefirst respondent was affiliated. The appellant
President of the Court of Appeal filed a claim for libel against the first respondent and

Lush greens and blooms skarting the west wing of the Palace of Justice
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claimed damages in the sum of not less than EMED
million for character assassination. The action was
predicated by Tengku Razalaigh Hamszah's speech
descrbing the 6 June 1876 tragedy which claimed the
life of the then newlyappointed Chief Vinister, the lats
Tun Fuad SEtephens and all others on board a crashed
ITomad aireraft near Sembulan, Kota Einabalu and
how his life was spared when he was invited off the
plane by the appellant minutes befors the plane was
due to take off from Labuan Awrport. After the passing
of Tun Fuad Stephens, the appellant, who was then
the Deputy Chief Minister of Sabah, took over as the
Chief WMhirister, the post of which he held on until
hie Berjaya Party was defsated in the Sabah State
Election in 1985,

Based on Tengku Razaleigh Hamzah's speech. the
firgt respondent 1ssued a statement with the caption
'SAPP WAITS FILE OIN TRIFLE SIX TRAGEDY
PROBE REOFENED ('the first statement’) published
in the Dally Express on & April 2010, Subsequently, on
T Apnl 2010, the appellant issued a press staternent
disputing the accuracy of Tengku Razaleigh's account
of the tragedy and challenged the respondents to
repeat the remarks and accusations made in their
statement, more specifically and cpenly, In response,
the first respondent accepted the challengs by causing
to be published in the same newspaper on 9 April
2010 a second statement with the caption 'BAESIS
TO RECPEN DUE TC NEW INFO: YOG (‘ths
second statement’), The appellant contended he was
embarrassed and distressed by the second statement,
It was further contended that the first staterment and
the second statement could be understood to mean
that the appellant must be investigated because he
had conspired with others to, infer alia, (1) assassinate
the late Tun Fuad Stephens and other State Ministers
and officals who were traveling with lum; (1) to grab
power and becorme Chief Minister of Sabah himself
after the demise of the late Tun Fuad Stephens: (1) to
replace the then Chief Mimster bv way of assassination
of Tun Fuad Stephens, (v) to facilitate the signing
of a Petroleum Agresment between the Sabah State
Government and the Federal Government: and (v) to
hand over the petroleum wealth of the Etate of Sabah
to Petronas and/or the Federal Government.

On the ment of the appeal. the Federal Court found
that the impugned statements concerned a matter of
publicinterest but even after giving mammum latitude
to editorial judgment, 1t was not necessary to smbellish
and spice up what Tengku Razaleigh had revealed in
his spesch with insinuation of the appellant’'s possible
complicity in the criminal act of multiple murders,
Having applied the 10 points test propounded in the

case of Revnolds v, Tines Newspapers Lid, [1999] 4
All ER 802, HL for the detemmination of the element
of regponsible journalism to the facts of the case. the
Federal Court was of the view that the inclusion of the
defarnatory statements had not made anvecontribution
to the public intersst element in the publication,
Therefore, the respondents had failed the responsible
journalism test and failed to establish the Eevnolds
privilege defence, According to the Federal Court, the
demsionmade was sufficient to dispose of the appeal on
liability and therefors there was no necessity to answer
the question in respect of which the leave to appeal
was granted. Talking into account the arcumstances
af the case. the Federal Court allowed the appsllant’s
appeal on demages and was of the considered view that
a total award of RIVIE00,000.00 would be reasonable,
"48, . So, the first element which must be
established 1s whether the ariicle as
a whole concerned a matter of public
interest, If it is, then comes the second
gquestion — whether the inclusion of
the defamatory statement is justified?
However, the fact that the material
was of public interest does not allow
the newspaper to draog in damaging
allegations which serve no public purpose.
They must be part of the story, The
more serious the allegation, the more
important s that i should make real
contributionio the public inferest element
in the article, The gquestion of whether
the defamatory statement should have
been included is often a matter of how
the story should have been presented. In
considering this question, the court miust
gwe allowance for editorial judgment

L]

per Justice Ahmad Maarop,
Chuef Judge of Malava

Malayan Banking Berhad v Neway
Development Sdn. Bhd. & 3 Ors
[2017] 5 ML.J 180

The appellant. Malayan Banking Berhad, had grantad
a term lean to the fourth respondent to part finance
the purchase of a native land in Sabah from the
criginal registered native owner. Tan Haw Bin Since
the fourth respondent was not a native by defimition
in Sabah Land Ordinance (Cap 64)(the Ordinance)
and thus prohibited to buyv directly any native land, a
native nominee by the name of Chin ITyuk Fong who



was a staff of the fourth respondent, was used to enter
into the sale and purchase agresment and to hold the
native land in trust for and on its behalf The native
nominee also executed a power of attornsy giving
absolute power to the fourth respondent to sell, dispose
of charge orin any way deal with the native land. The
second and third respondents were the directors of the
firgt respondent, By way of a deed of assignment, the
fourth respondent absclutely assigned the term loan
to the first respondent whereas the fourth respondent
together with the gecond and third respondents
stood as guarantors for the term loan with the full
knowledge and consent of the appellant. Following the
firet respondent’s failure to settle the term loan. steps
were taken by the appellant to dispose of the native
land 1n order torecover the balance cutstanding,

The High Court dismissed the claim on the ground
that the term loan was for an illegal purpose in
that i1t was mven for the purchase of the native land
in contravention of sections 17(1) and 84(1) of the
Ordinance which prohibit anydealing between anative
and anon-native in respect of a native land, Therefore,
since the transaction was tainted with 1llegality, the
whole gale and purchase agresment was void by virtue
of sections 24(a) and (b) of the Contracts Act 1980,
Accordingly. all the other instruments connected with
the sale and purchase agreement such as the deed
of assigniment and the letters of guarantes were also
tainted with illegality, The Court of Appeal agreed
with the findings of the High Court, In dismmssing the
appeal by the appellant. the Court of Appeal ruled that
section 17(1) of the Ordinance prohibits any kind of
dealings invalving a non-native and a native and the
term ‘dealing’ as defined in the Ordinance includes
any trust deed created to circumvent the Crdinance,

EBefore the Federal Court, the appellant argued that
sections 17(1) and 64(1) of the Crdinance were never
infringed since there was never a fransfer of the
native land from a native owner to a non-native. It
was further argued that while there was a trust deed
capable of creating intersst in the native land, it was
incapable of remstration under the Crdinance It
follows that the trust deed was not 'dealing’ as definsd
in the Ordinance and thus, it was cutside the ambit of
any provizion of the Ordinance, The appellant relied
on the case of Borneo Housing Morigage Finance Bhd
v, Bank Bumiputra Malaysio Bhd [1991] 2 MLJ 261,
HC, In that case i1t was held that a trust deed could
not be considered as dealing as defined under the
Ordinance. Based on the case, the appellant submitted
that there was no prohibifion for a benefimary of such
trust deed to acquire an equitable interest 1n native
land and that the interest 1n such native land created
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by the trust deed would be betweesn the trustee and
the beneficiary. However, the Federal Court disagresd
with these submissions and upheld the decisions of the
courts below,

"28, At the outset we would think that
the leave gquesiion is academic and
misconceived in relation to this appeal.
Our reason 1s this. Tt simply ignored the
first stage of the transaction. namely.
the purchase of the nafive land itself
through the notive nominee. It was
cbuvicusly done in order to circumuvent
a clear statutory prohibition. As such
the purchase was clearly illegal as
correctly found by the courts below, I
was not disputed that it was the fourth
respondent who was the actual purchaser
of the natwe land through the native
nominee, Such fact was confirmed by
the execuiion of successive polver of
attorney, an instrument prohibited by
§ 64(2) of the SLO, In the power of
attorney dated July & 2002, the native
nominee purportediy gave absolute powers
to the fourth respondent to deal with
the native land., Obuviously the fourth
respondent must have been very well
aware of the statutory prohibition. As
such the purchase the native land wtself
was itliegal ab initic, Section 24(a) and
(b) of the Contracis Act 1850 is clear.
In our view no amount of gymnastic
argument could remedy the defaull.
Thus, any suwbsequent instrument and
documentation that linked to or arose
out of the purchase would have been
tainted with such illegality, Hence, even
the third party first legal charge security
for the term loan given by the appellant
was also tainted with tllegality.

23, There was also a deception praciiced
on the relevant Land Office. a part and
parcel of the public administraiion in this
country, in registering the native land
under the name of the native nominee
whenin truth the real owner fbuver was
the fourth respondeni and thereafier
registering the charge in fovour of the
appellant. And the appellant could not
be heard to sav that it was a bona fide
lender withowt any knowledge on the
purpose of the term loan It knew the
purpcse of the term loan and knew well
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to

that it was the fourth respondent who
was the actual cwner /purchaser of the
native land using the native nominee in
arder to circumuvent the prohibition of s
17(1) of the SLO, Indeed, the appellant
came to court with unclean hands In
cur view therefore such a decepfion is
contraryto public policy, The registration
15 therefore illezal and invalid. (See s
24(e) of the Contracts Act 1950,)

In respect of the contention that the law
affecting native land in Sabah should
be as propounded in the case of Borneo
Housing Mortgage Finance Bhd (supra),
we wholly disagree, We are of the view
that that case was wrongly decided and
we hereby overrule .’

per Justice Richard Malarjum,
Chief Judee of Sabah & Sarawak

Thai-Lac Co. Ltd. & Anor v Government
of the Liao People's Democratic Republic
[2017] 6 AMR 219

A joint venture agreement consisting of two mining
contracts was entered between the first appellant.
Thai-Liac Co.Ltd., and the respondent, the Government
of the Lac People's Damocratic REepublic, undsr which
the firet appellant undertook to swrvey and mine
ligmte 1in INorth West Lacs and to construct a lignite
power plant in Hongsa, Laos, The second appellant,
Hongsa Ligmte Co. Ltd., was incorporated by the first
appellant and the Agrmcultural Forestry and Impeort-
Export Development Co Ltd of Lacs with the aim to
perform the target and cbjectives of the joint venture
agresment, Thereafter, through a project development
agreement (FDA). the respondent granted and the
first appellant accepted, the exclusive right to develop
and 1mplement a Lignite-fired Power Complex to
produce electricity 1in Hongsa, Laocs, Pursuant to the
terms of the PDA acompany by the narns of Thai-Lao
Power Co, Ltd. (TLF) was incorporated to implement

JUETICE ABOVE ALL

(L -R): Tun Zaki Tun Azmi, Tun Arifin Zalkaria. Chief Justice Tun Raus Sharf,
Justice Zulkefli Ahmad Makinudin and Tun Abdul Hamid Mohamad



the project, South East Asian Power Co (EEAF) was
incorperated to anrange for bank financing, However,
the second appellant. TLP and SEAFP were not parties
to the PDA, After several vears. nelther mining nor
production of electricity materialised. Subssquently,
the respondent temminated the mining contracts and
the PDA

The arbitration agreement of the PDA made Malaysia
its judicizl seat under the UNCITRAL Rules but
parties did not designate the law applicable to ths
arbitration. The Appellants invoked the arbitration
clause in the PDA claiming that they were enfitled
under the INew York Law to damages for the wrongful
termination of the PDA The Eespondent objected to
the claim by arguing that since the mining contracts
were governed by Lactian Law, the arbitrators
would lack the junsdiction to apply INew York Law
to anyv matter relating to the miring contracts. The
gquestion of law before the Federal Court was that,
where the governing law of the contract is a foreign
law and the seat of anbitration 1s Malavsia, doss the
parties' stipulation of Malayvsia as the seat constitute
an sxpress agreement that the law governing the
arbitration agreement 1s Malaysian law? The Court
obgerved, in very strong terms. the role of the courtsin
reviewing arbitral awards:

Y239, We leave i to others to comment on
the bearing aend tone of that latter
submission and the legitimacy of ii,
But we need to say this much: '‘Support
for arbiiration’ is not 'no disturbance
There are alwave two sides to the same
coin, The loser will call for 'disturbance’,
If an arbitral award is a sacred cow
and cannot be disturbed, that will not
engender confidence in arbitration,
‘No disturbance may appear. at least
superficially, to support arbitrators. But
wn truth, 'no disturbance’ is anathema
to arbitration. 'Do not disturb’ will
kill confidence in arbiiration, Once
confidence is lost, both arbiiration and
arbitrators will be the worst for it. For
arbitration to continue fo be relevant, it
must be aecepted that arbitral awards
are not sacrosanct. Arbitral awards will
be reviewed by the supervisory court of
the seat, Arbitration will be dead in
Malavsia and elsewhere, if a supervisory
court will only fto rubber stamp arbiiral
aruards.
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The Federal Court answered the leave questions in the
following terms,

"244 We need not answer leave guestions 9 -
6, as we do not agree that there was a
counter-claim and or that a challenge to
standing is not a challenge to jurisdiction.
But we will answer leave question I, in
the following terms:

The seat of the arbitration establishes
the lex arbitrii and the curial law of
the arbitration.

Where the seat is Malaysia. AA 2005
is the lex arbiirii. Section 30(4) of AA
2005 provides that where parties failed
to designate the law applicable to the
substance of the dispute, the arbifral
tribunal shall apply the law determined
by the conflict of laws rules. It follows,
that where parties failed to designate
the law applicable to the arbiiration
agreement, the arbitral trtbunal shall
apply the law as determined, also, by
the conflict of laiws rules.

Under the conflict of laws rules, the law
with the closest and most real connection
to the arbitration agreement is the law
applicable to the arbitration agreement.
More often than not, the law of the seat
has the closest and most real connection
to the arbiiration agreement,

The stipulation of Malavsia as the seat
15 notf an express agreement that the law
applicable to the arbitration agreement
ts the law of Malaysia.

But under the conflici of laws rules.
the stipulation of the seat is usually
decisive in the determination of the law
applicable to the arbitraiion agreement.
Unless it is shown to be the contrary, the
stipulation of Malayvsia as the seat is a
tacit agreement that the law applicable
to the arbifration agreement is the law
of Malaysia.”

per Justicé Jeffrey Tan Kok Wha,
Judge of the Federal Court
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Semenyih Jaya v Pentadbir Daerah Hulu
Liangat [2017] 3 ML.J 561

The Federal Cowrt was tasked to scrutinise the
constitutionality of sections 40D of the Land
Acquisition Act 18980 (LAA) in the context of Arficles
18 and 121(1B) of the Federal Constitution. The crux
of the matter lay in the conflict between section 40D(1)
of the LAA, which allowed two lay asseseors rather
than the judge with whom they =abt to conclusively
determine the amount of compensation in a land
reference proceedings. and Article 121(1E) of the
Federal Constitufion, which provides that the judicial
power to decide a dispute in the superior courts
resided with the courts and was exercisable only by
judges appointed under Article 122B of the Federal
Constitution. Under section 40D(2) of the LAA, where
thedssessors disagresd onthe ammount of compensation,
the judge could only concur with either ene of them
and the decision of the assessor with whom the judge
had concurred would prevail, Section 400(3) further
provides that any decision made under sections 40D(1)
and (2) to be final and non-appealable,

The cumulative effsct of secton 40D(1) and (2)
rendered the constitutional guarantee of adequate
compensgation, as enshrined under Article 13(2) of the
Federal Constitution, illuserv since the provisions
transferred the power of determining the adeguacy
of compensation to two assesscors and reduced the
role of the High Court judge to a purely mechanical
one. The Federal Court held that the power to award
compensation 1n land reference proceedings 1s =@
judicial power that should rightly be exercised only
by a judge, Further, business loss at the time of the
compulscry acquisition must be taken into account in
determining the market value of the property for the
purposes of compensation, The Federal Court declared
that secton 40D of the LAA was wlfra vires Articls
121 of the Fedearal Constibution. Through 1ts ruling,
the Federal Court propounded that the principles of
judicial power, judicial independence and separaticn
of powers are integral to and form part of the basic
structurs of the Federal Constitution which cannot be
modified even by Parliament.

88 The Judiciary is thus entrusted with
keeping every organ and instuuiion
of the state within s legal boundary,
Ceoncomitantly the concept of the
tndependence of the Judiciary is the
foundation of the principles of the
separation of powers,

89,

This is essentially the basis upon which
rests the edifice of judicial power,

90. The important concepts of judicial
power. judicial independence and the
separation of potvers are as critical as
they are sacrosanct in our constitutional
framework,

91, The concepts above have been juxtaposed
fime and agaein in owur judicial
determination of tssues in judicial
reviews, Thus an effective check and
balance mechantsm is in place to ensure
that the Executive and the Legislature
act within their constitutional limifs and
that they wphold the rule of law. The
Malayvsian apex cowurt had prescribed
that the powers of the Executive and
the Legisiature are limited by the
Constitution and that the Judiciary
acts ds a bulwark of the Constifution
in ensuring that the powers of the
Executive and the Legislature are io
be hept within their intended limit (see
FPengarah Tanah Dan Galian, Wilayvah

Persekhutuan v Sri Lempah Enterprise
Sdn Bhd [1979] 1 ML 135)."

per Justice Zainun Al
Judge of the Federal Court

CTI Group Ine v International Bulk Carriers
SPA [2017] 5 ML.J 314

This case involved the registration and enforcement of
a foreign avbitral award. The award debtor sought to
challenge the enforcement of the award onthebasis that
it was not a party to the share transfer agresment (the
"STA") contaiming the arbitration clause The award
debtor was however a party to two other agreements
that were annexed to the STA Although the STA was
exhibited before the High Court, the annexes were not.
The High Court had nonstheless granted the order
under gsection 38 of the Arbitration Act 2005 for the
recognition and enforcement of the foreign arbitral
award. on the basis that the annexes were an integral
part of the STA, and thus the non-production of the
annexes were Irrelevant as the arbitration agreemerit
was found in the 8TA. The Court of Appeal however
revarsed the decision of the High Court, The Federal
Court allowed the award creditar's appeal and restored



the decision of the High Court. holding thatit was not
open to the award debtor to challenge the recognition
and enforcement of an award under section 39 on
grounds that there was non-compliance with the
requirements of section 38,

“105 In owur view, the two-stage process for
the enforcement of arbiiral awards
as contained in ss 38 and 39 of our
Arbitraiton Act (read with O 69 r 8
of the Rules of Court 2012) does not
permit a party seeking lo sel aside an
order made under s 38 to apply to set
it aside under that very section on the
ground that there was no arbitration
agreement wn extstence befweéen the
parties, That pariy must apply fo set
that order aside wunder s 39

106 When the matter moues to the second
stage under s 389, the defendant can
only apply to set aside the order mode
under s 38 upon any one or more of the
grounds set out in s 39 and no other.’

per Justice Zaharah Ibrahim,
Judge of the Federal Court

Ketua Polis Negara & Ors v Nurasmira

Maulat bt Jaffar & Ors [2017] 8 AMRE 829

This case concerned thres appeals in 1elation to
dependency claims following death in police custody,
Among the 1ssuss that were raised before the Federal
Court were whether exemplary damages can he
awarded 1n claimes founded under section 7 of the Civil
Law Act 19568 (CLA): and whether general damages
for pain and suffering can be awarded to a plaintiff
in a dependency claim brought under section 7 of the
CLA. On the first question. the Federal Court held
that section T(3) of the CLA clearly stipulates that
the nature of compensation 18 restricted to any loss of
support suffered togetherwith anyreasonable expenses
incurred as a result of the wrongful act. neglect o
default of the tortfeasor, An award of exemplary
damages under section 7 of the CLA 15 clearlyvcontrary
to the legislaturs's intention 1n enacting that section.
On the second question, the Court cbserved that section
7 of the CLA does not provide for general damages for
pain and suffering. For loss other than pecuniary loss,
the only damages claimable under section 7 of the CLA
are damages for bereavement.

"92

96,

101,
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Subsection 7(3) of the CLA clearly specifies
that damages which the person against
whom the action is brought 1s liable fo
pay "shall subject to this section, be
such as will compensaie the party jor
whom and for whose benefit the action is
brought for anv loss of support suffered
together with any reasonable expenses
incurred as @ result of the wrongful act,
neglect or default." The critical words
are "compensate”,

An award of exemplary damages
under seciion 7 ig clearly conirary to
the legislature’s intenilon in enaciing
that section, The legislature cbuiousiy
did not anticipate that such an cward
would be made Hence, an express
provision disallowing such an award

s not reguired in section 7.

Ag section 7 of the CLA is a prouision
enabling the specified dependants of a
deceased person who came by his death
due to the wrongful act. neglect or
default of anocther to claim for damages
in their own righi to compensate them
Jor loss of support due to such death,
a claim jfor the pain and suffering of
the specified dependants for even of the
deceased person himself) is certainly
bevond the purview of the section,

For loss other than pecuntary loss, the
only damages that section 7 of the CLA
allows to be claimed are damages for
bereavement. However, such damages
can only be awarded to the spouse of a
deceased person or, if he was a minor
and never married. his parents. The
sum that can be awarded as damages
for bereavement is RALI0 000,00, subject
to. the power of the Yang di-Pertuan
Agong to vary such sum.”

per Justice Zaharah Ibrahim,
eJudge of the Federal Court
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CASES OF INTEREST: CRIMINAL

Pendakwa Raya v Gan Boon Aun
[2017] 3 AMR 164

The Federal Court was tasked to determine the
constitutionality of section 122(1) of the Securities
Industry Act 1883 (SI4), The respondent, Gan Boon
Aun, was a divector of Transmile Group Berhad and
was charged for abetting Transmile in making a
misleading statement relating to Transmule's revenue
in the companys unaudited consclidated results
for the finanaal vear ended December 2008 under
section 868(h) read with section 122C(c) of the SIA
He was also charged with an alternative charge for
furmshing the same rmsleading statement to Bursa
Malaysia under section 122B(a)(bb) read together with
section 122(1) of the SIA. The defence contended that
section 122(1) of the BIA wiclated the presumption
of innocence, as embedded under Articles 5(1) and
8(1) of the Federal Constitution. Further, it was
contended that section 122(1) of the EIA offended ths
doctrine of separvation of powers as 1t was not open
to Parliament to usurp judicial power by placing
the liability of a bodyv corporate upon a director,

It was also contended that the continued prosecution
of the accuged on the alternative charge after beang
acquitted of the principal charge breached Arvticle Ti2)
of the Federal Constitution, In declamng that section
122(1) of the SIA 1s constitutional, the Federal Court
emphasised that the provision doss not viclate the
presumption of innccence as the prosecution bears the
burden toprove the charge against the accused beyvond
reasonable doubt. On the question of whether section
122(1) of the SIA offended the doctrine of separation
of powers, Federal Court ruled that the section was
merely an offencecreating provision, and the power to
adjudicate the guilt or innocence 18 left to the courts
to decide. On the 1ssues of double jsopardy under
Article T(2) of the Constitution, the Federal Court held
that the ingredients of the cffence for the prinapal
and alternative chavges were different, hence the
protection against double jecpardy does not applv.

"GO0, The ingredients of the principal and
alternative charge were different in
fact and in law A plea of autrefois
acguil would not succeed, Unforiunately,
that fourth 'constitutional issue' was
not recogrnised by the courts below for
what it was, In substance, the fourth

‘tonstitutional issue’ was just a plec
of autrefois acgquit. It should not have
been accepted by the courts below as a
‘constiiutional issue when it was not.
The fourth 'constitutional issue should
also not have been referred to this court
for determination.”

per Justice Jeffrev Tan Fok Wha,
Judge of the Federal Court

Hamzah bin Osman v Public Prosecutor

[2017] 5 MLJ 16

The appellant, Hamzah bin Osman, was charged for
murderin the High Court undersection 302 of the Penal
Code and after trial, was convicted and sentenced to
death. The Court of Appeal upheld the conviction and
sentence of the High Court. Before the Federal Court.
the appellant argued that there was non-complhiance
with the relevant provisions of sections 342 and 343
of the Criminal Procedure Code (CPC) when the High
Court accepted that the accused was fit to stand trial
without the supporting Certificate of Medical Director
tendered and marked as an exhibit, According to the
appellant. the non-compliance with the aforesaid
gections rendered the proceedings a nullity and a
retrial of the same, On the other hand, the respondent
argued that the sa1d provisions were merely directory
in effect and no prejudice had been cccasioned to the
appellant. The Federal Court allowed the appeal and
remitted the matter to the High Court to be retried,
"8 It must be emphasised, that ss 542 and
343 of the CPC is concerned with the
mental state of mind of the appellant
at the time of the plea, These aforesaid
sections afford proteciion to an accused
who 1s suspected of being of unscund mind
and would be incapable of understanding
the nature of the charges against him
and the meaning and import of evidence
adduced against him. The Taison d'etre’
of these sections is that the mental state
of the accused renders him in capable of
making his defence thereby reducing his
presence at the proceedings fo a nwliiiy.
These sections do not apply to a sifuation
where the accused is going fo rely on
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a plea of tnsanity as a defence at the
time of the commission of the offence,
In our instant case a plea of insanity
was never raised by the appellant, To
encapsulate, we are dealing with the
concept of fitness to plead, or fitness to
stand trial, fitness ic be tried and fiiness
to make defence which is the phraseclogy
tn ss 342 and/or 343 of the CPC, but
which terms are used interchangeably
(see Kesavarajah v The Gueen (1994)
181 CLR 230 at p 238 NB p 234),

On the evidence, it is clear the High
Court, after having inuestigated the fact
of unsoundness of the appellant, exercised
tts powers under 342(3) and remanded
the appellant for obseruvation af Hospital
Bahagia Tanjong Rambutan, We note
from the notes that no certificate of the
Medical Direcior was forth coming nor
was the same produced and or tendered

in court. Apart jor an oral assertion by
the respondent which fantamounied to
a statement from the BAR table at the
highest, there was clearly non-compliance
with s 324( 1) of the CPC, Inour view, the
soundness or otherwise of the appellant
to plead remained unresolved us the basis
for the finding must be the certificate
to state whether the appellant was fit
to stand trial. although the Medical
Director needed not be present in court
to tender the same his certificate would
be admissible Since there was non-
compliance of & 343(1) of the CPC after
a reference was made by the High Court
under s 342(1) of the CPC. in our view
proceeding with the irial as was done
in this case by the High Court rendered
the trial a nullity,

The Court of Appeal in its grounds of
judement dealt with the issue at paras

The terrestrial yellow canna lilies at the main entrance of the Palace of Justice, Putrajaya.



27-89 of their grounds appearing at
pp 30, 34 and 40 of the same. The
essence of the approach of the Court of
Appeal was as the trial had proceeded
tn earnest, the issue of fitness to plead
had beenovertaken by circumstances and
at ‘any rate no prejudice had befallen
the appellant, This was echoed by the
respondents in their submissions before
this court. We would hold that the
statufory injunctions in s 342(1) and
343 of the CPC are sacroesanct to the
fundamenial right of the appellant in
our Criminal Justice System to auatl
himself of the right to ensure that he
i n law fit to plead and understand
the consequence of proceedings against
the appellant, These are mandatory
provisions and non-compliance with the
same would tn our view render a trial
a nullity as in our instani case and
under those circumstances the Court of
Appeal misdirected itself in considering
prejudice in this instant appeal where
there had be non-compliance of t he said
section.”

per dJustice Prasad Sandosham Abraham.
Judge of the Federal Court

Menteri Dalam Negeri, Malaysia & Anor v
Seyed Ramin Paknejad [2017] 4 ML.J 303

A warrant of amrest was issued by the Bangkok
Criuminal Court against the respondent, Seved Ramin
Paknejad, after he had failed to turn up in court to
stand tral on a charge for 1llegal possessicn of hercin
and nine charges of document forgery, Pursuant to the
Exztradition Treaty recognised by both governments,
an extradition request was made by the Government
of Thailand to Government of Malaysia whereby a
provigional warrant of arrest was issusd by the Kuala
Lumpur Magistrates' Court against the respondent.
Subsequent to his arrest, the vespondent was
remanded until he was brought before the sessicns
court, On application mads by the public prosecuteor, a
warrant of comnmttal was then 1ssusd by the ssssions
court by which the respondent was commutted to prison
pending extraditicn,

The respondent filed an application for a writ of
habeas corpus at the Fuala Lumpur High Court but
the application was disrmissed. On appeal, the Federal
Court allowed the appeal and ocrdered a reheamng
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of the respondent's case hefare another High Court
judge as the decision disrmissing the application was
made without the benefit of the grounds of judgment
af the Sessions Court judge who 1ssued the warrant
of comrmuttal, On rehesaring before the High Cowrt,
the grounds raised by the respondent, inter alia, were
1ssues on dual erirmminality and rule of speciality, The
learnsd High Court judge found that the affidavits in
support of the extradition request indicated that the
respondent would be prosecuted for additional offences
cther than those in the charges for which extradition
was requested and there was no undertaking by the
CGovernment of Thailand that the respondent would
face only those charges, In addition, the learnad High
Court judge was of view that based on the Extradition
Treaty, the nature and consequences of the charges
that the respondent would face must be certain and
proved at the prima facie stage before a commuttal
crder could be made, The learned High Court judge
therefore allowed the application for a writ of habeas
corpus and ordered that the respondent be releasesd
from detention, The appellants appealed.

The 1ssue before the Federal Court was whether the
comrmittal order by the Sessions Court pending the
extradition order by the minister offends the rule of
speciality and the ruls of dual crirminality. In allowing
the appeal, the Federal Court first examined whether
there was compelling evidence suggesting that
Thailand will act 1n breach of the rule of speciality so
that the respondent's extradition should be refussd
and therefore the arder for his commuittal pending the
crder for his extradition should not have been made,
On the authorities adduced before 1t, the Court noted
the established presumption that the requesting
states would act in accordance with their international
cbligationsin respectoftherule of speciality. Therefore,
compelling evidence was required to displace that
presumption,

The Court observed that Malaysia has had an
extradition srrangement with Thailand from as early
as in 1911, imtially through Great Britain, Upcn
the enactment of the Extradition Ordinance 1958,
the relationship farged by the Treaty between Great
Britain and Thailand was reaffirmed by way of an
exchange of notesin COctober 1959 and gmiven legislative
effect by the Extradition (Thailand) Crder 15680, The
Court further noted that there was no evidence at
all before the courts below that Thailand had in the
past acted in breach of the rule of speaality. Having
perused the affidavits in support of the extradition
request. the Court was of the view that the affidavits of
the three Thai officers cannoct be said to be ‘compelling
evidence that the Thai authorities would act in breach
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of the rule of speciglity, Therefore, the 1ssue of the
Thal Government providing an undertaking did not
arise.

On the rule of dual crumainality, the Court inguired
whether the offences in the charges upon which the
extradition request was made were offences which
corresponded to offences in Malaysia, In relation to
the mne charges for the counterfeiting of documents,
the Federal Court compared sections 21 and 2684 of the
Thailand Penal Code with the equivalent provision in
Malaysia provided under section 468 of the Malavsian
Fenal Code. The Court also nioted that the offence of
forgerv is clearly listed as item 8 in the list of offences
in article IT of the Treaty embodied 1n the Extradifion
(Thailand) Order 12680, Therefore, the Court held
that the rule of dual ciimuinality as provided under
section & of the Malavsian Extradition Act had not
been breached, Simmilaily, in relation to the charge for
possession of narcotics, the Federal Court compared
sections 7, 15 and 67 of Thalland Iaicotics Act 197
with sections 11(1), 12(2) and (3) of the Malaysian
Dangerous Drug Act 1952 However, the Court noted
the specific absence of offences relating to possession
of narcotics in the list of extradition coffernces in the
Treaty embodied in the Thailand Order. On thisissue,
the Court made reference to the final paragraph in
article II of the Treaty in the Thailand Crder which
states that extradition may also be granted at the
discretion of the State applied to in respect of any
other crime for which, according to the law of both the
Contracting Parties for the time beaing in foce, the
grant can be made, The Court went further to state;

"7.3. Ascanbeseen from the above discussion,
the narcotic offence with which the
appellant s charged is an extradition
offence under s 6 of cur Extradilion
Act. The only gquestion is whether the
offence is also an extraditable offence
under the Thai law.

In our view, as the discretion lies with
state to which the extradition request is
made as to whether to grant extradition
for an offence not listed in article IT, tt
tsthat state which 15 1n the best position
to determine if the grant can be made,

In the case before us, the request had
been made to Malaysia but the Minister
had vet to make his order for extradition
at the point in time that the application
for hobeas corpus was made by the
respondent.

However, the fact that the reguest
was being processed by the Malavsian
Gouvernment in accordance with the
Thatland Order and the Extradiiion
Act is prima facie evidence of the
government s satisfaction that the grant
could be made,

What remains certain is that an
extradition order can certainly be made
based on the nine jorgery charges, '

per Justice Zaharah Ibrahim,
Judge of the Federal Court

Public Prosecutor v Surbir Gole
[2017] 1 ML.J 549

The respondent, Burbir Gole, was charged under
section 302 of the Penal Code for murdering one Tal
A1 Ping (‘the deceased) The respondent stabbed the
deceased who was then bleeding profusely, became
unconscious and was taken to the hospital. The cause
of the death was 'stab wound to the chest' Before the
Hhigh Court, the respondent inveoked the deferce of
grave and sudden provecation, According to him, he
was subjected to verbal abuse. 1ll-treatment and mental
torture by the deceased for a significant period of time,
Based on the svidence adduced and the arcumstances
of the incident. the learned timal judge found that the
respondent had lost control of himself as a result of
the cumulative provocation by the deceased; that the
inecident happened in a short gpan of time; and that the
deceased did not die immediately, For thess reasons,
the learned trial judge concluded that the element of
intention to kill did not exst. Having found that grave
and sudden provecation had been proven, the learned
tmal judge held that Exception 1 to section 300 of the
Fenal Code applisd, The accused was conssquently
convicted under paragraph 304(b) of the Penal Code
and sentenced toumprisonment for a period of ten vears,

On appeal, the Court of Appeal dismissed the
progecution’'s appeal. Before the Federal Court. the
public prosecutor's scdle ground of appeal was that the
Court of Appeal had erved in finding that the accused's
act 1n stabbing the deceased and thus causing her
death was an act committed as a result of cumulative
provecation which qualifies as grave and sudden
provecation under Exception 1 to 8 300 of the Penal
Code. The Federal Court affimmed the decision of the
courtsbelow, Whether provecationis grave and sudden
18 & question of fact. Grave and sudden provocation
can be precipitated by the accurnulated effects of the
acts of the deceased over a significant period of time,



"33 In the case of Lorensus Tukan v Public

Prosecutor [1988] 1 MLJ 251: [1988]
i CL.J 143 [i988] 1 CLJ Rep 162,
referred to by the Federal Court in Che
Omar’s case, Seah SC.J in delivering
the judgment of the Supreme Court
satd: The test of 'grave and sudden’
provocation is whether a reasonable man,
belonging to the same class of sociefy
as the accused, placed in the situation
tn which the accused was placed would
be so provoked as to lose his self-control
(see Nanavati v State of Maharashira
ATR [1962] SC 605, 530),

It appears to us that the term 'cumulative
provecation’ used or referred to in the
High Court and the Court of Appeal
in this case. and the cases referred
to or cited in both courts, was used
n relation to o series of provocations
each of which is not by itself grave
It is only when all the provocations
tn the series are accumuldied that
the sum total of them becomes grave
provocation.

35,

36.
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(L - R): Justice Zainun All, Chisf Justice Raus Shanf Justice Richard Malanjum and Juctice Jeffrey Tan Kok Wha
during the operming ceremony of Parliamment

We believe that Che Omar's case has
made the legal position clear with
regard to cumulative provocation of the
nature described in para 34 above. We
ought io be reminded that the defence of
‘cumulative provocation does not exist in
owr criminal law. and therefore we are
not persuaded that 1t 15 a permissible
defence to s 300 of the Penal Code
Oniy the defence of grave and sudden
provocation 18 specifically provided jor
in Exception I to s 300 in the Penal
Code We are not inclined to agree to
any departure from the established law.

We wish to reiterate. however. that
provocation fo an accused person that
ts ordinaritly and by iiself not grave
may be grave enough to fall within
Exception Ito s 300 when, after all the
circumstances of the case before and
during that provocaiton are taken inio
consideration. it can be concluded that ‘a
reasonable man. belonging to the same
class of society as the accused, placed
in the situation in which the accused
was placed would be so provoked as fo
lose his self-control,
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37 To be able to come within Exception 1,
the provecation that an accused person
ts relving on must not only be grave, but
must also be so sudden as to cause the
accused person to lose his self-conirol,
and act in spontaneous reaction to the
grave prouccalion.

38 It is the khind of suddenness thai, to
use the words in the illustrations to
Exception I to s 300 in the Penal Code,
‘excited the accused person to ‘sudden
and viclent passion’ or to 'violent rage’,

39, Ultimately, however, whether the

provocaiion is grave and sudden is a

question of fact.’

per Justice Zaharah Ibrahim,
Judge of the Federal Court

Pendakwa Raya v Awalluddin bin Sham
Bokhari [2017] 8 AMR 533

The appellant, the Public Prosecutor, had applied
pursuant to section 58 of the Anti-Money Laundenng
and Anti-Terrorism Financing Act 2001 (‘the Act) for
an order of forfeiture of the properties and money in
investment account of the respondent. Awalluddin bin
Sham Bokhar, The crux of the appellant’'s case was
that the properties and the money in the investment
account had been obtained cut of the proceeds of an
urlawful activity made possible with the assistance
of one Simathari a/l Somenaidu (originally the first
respondent) and Sharafaizan binAbd Samad (originally
the second respondent) as conspirators. The first and
second vespondent did not appear at the hearing to
conitest the appellant’s application and the High Court
thereupon ordered thewr properties to be forfeited
accordingly to the govermment. The respondent was
an employvee of Malayeia Airline Berhad (MAS') who
handled bockings by and sales of airline tickets to
passenger. He was also the scle proprietor of a firm,
known as Ashha Leisure Resources, which carried cn
business as ticketingand commission agent. Simathart
a/l Somenaidu was attached to the Admunistrative
Section of Markas Tentera Laut (MTLY, Mimstry of
Defence, Jalan Padang Tembak, Kuala Lumpur whose
dutv was to prepare and 1ssue air travel warrants to
MAS stictly on behalf of MTL's personnel through
various travel agents. On the other hand, Sharafaizan
bin Abd Samad was a hicketing clerk at YHA Travel
and Tours (M) 8dn. Bhd. who had frequently dealings
with the respondent relating to sales of airline tickets,

The respondent's modus operandi was that having
recewved confirmed bookings of online tickets from
passengers. he then sent the name of the passengers
to Sharafaizan who, in turn, contacted Simathari
for approval. Simathari then 1ssued the air travel
warrants to MAS via YHA Travel and Tours (V) Sdn.
EBhd By procedure, MAS would have to present the
warrants to MTL for paviment, Each air travel warrant
consisted of four copiss where the first copy (criginal)
bearing the name of the MTL's personnel would be
kept by MTL and the remaining thres were gven to
the relevant travel agent, The names of the approved
passengers, who were members of the public were
then entered in the coples of the air travel warrants
together with the names of MTL's personnel. The
nammes of members of the public would not appear 1n
the omginal warrant, Tickets purchased by the use of
the warrants were sold at lower prices, The ficksts
purchased by members of the public through the travel
agente were sold at mavket price. Members of the
public would not know what transpired between the
respondent, Simatharn and Sharafaizan, Sharafaizan
then presented the warrants to MAS for payments
and MAES in turn claimed reimbursement from MTL.
Congequently, MTL ended up payving MAS not only
for the costs of travel by MTL's personnel but also the
travelling costs of members of the public. whose names
appeared in the warrants, The proceeds derived by the
respondent through this modus operandi were used by
him to purchase the sald properties or for investment.
This modus operandi was explained in the affidavit of
DEP Ku Ismail bin Ku Awang and in the rebuttal of
the 1nvestigation officer. DEP Amran bin Yaacob,

The High Court was satisfied that the appellant had,
on balance of probabilities, shown that the respondent
acquired the properties out of procesde of an unlawful
activity, The respondent, on the other hand, had failed
todischarge the burden to show that the properties had
been acquired through his legitimate sources of incorme,
The High Court found that his income from known
legitimate sources were insufficlent to support the
purchases of the properties, The High Court allowed the
appellant's applhication and ordered the respondent’s
properties to be forfeited to the government. Cn
appeal, there were two i1ssues for determination, The
first 1ssue was whether the tmal High Court judge had
satisfied the first threshold of section 56(4) of the Act
which requnred the appellant to prove. on the balance
of probabilities, that the seized properfies were the
subject matter of or used in the comimussion of an
cffence under section 4 of the Act. The second issue was
whether the trial High Cowrt judge had svaluated the
appellant's evidence. on the balance of probabibities,
before he granted the crder of forfeiture in respect of



the seized properties, The Court of Appeal allowed the
respondant’s appeal on twe grounds. The first ground
was that the prosecution relied heawvily on paragraph
32 of the affidavit of the investigation cfficer which “in
substance was purely hearsay’ and that the contents
of the affidasat also did not satsfy the criteria set out
under Order 41 rule 5(1) of the Rules of Court 2012,
The second ground was that the order of forfeiturs
18 against the law and the Federal Constitution. The
Court of Appeal ordered for the High Court's crder to
be set aside and the property seized to be rveturned,

The 1ssue before the Federal Court was whether the
Court of Appeal had erred in holding that the affidavit
of the i1nveshigation officer in particular. paragraph
32 therecf, was "in substance purely hearsay’ It
was contended by the appellant that the case was
not based on the affidawvit of DEP Amran bin Yaacch
alone but was alsc based on the affidavit of DEP Ku
Ismail bin Ku Awang and the oral svidence of two
other rebuttal witnesses who were called to rebut the
regspondent’s tesfimony that he acquired the properties
from income derived from his salary and earmngs
fram his businesses and that his incame was sufficient
to purchase the proparfiss. It was contended by the
appellant that the contents of the affidavite affirmed
bv both police officers and the documents exhibited
therein were based on their pereonal knowledge which
were divectly chtained from witnesses 1in the course
of thelr investigations under the Act In allowing the
appeal and setting aside the deasion of the Court of
Appeal, the Federal Court held that;

"29  Section 32 of the Act confers witde
powers on the tnvestigation officer
n tnvestigating an offence of money
laundering or terrorism financing
offence, He may order any person whom
he believes to be acguainied with the
facts and circumsiances of the case fo!

() attend before him for examination.

(b) toproduce before him any properity,
record, report or document, or

(¢) to furnish to him a statement in
writing made onoath or affirmation,

Any person who disobevs the order of the
wnvestigation officer commits an offence.

23 The investigation officer is empowered
to administer an cath or affirmation to
the person being examined, The person
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being examined shall be legally bound
to answer all the questions and to
state the truth save that he may refuse
fo answer any guestion the ansiwer to
which would have a fendency to expose
him to a criminal charge or penalty or
forfetture,

The admissibility of the record of
examinationcf any person or any properiy,
record, report or document obiained by
the investigation officer is governed by s
40 of the Act. The section overrides any
written law or rule of law to the contrary.

We. have read the affidaviis of DEP
Amran bin Yaacob and DSP Ku Ismail
bin Ku Awang in their entirety. What
was deposed in paragraph 32 of DSP
Amran bin Yaacobs affidavit should
not be read in isclation and ocut of
context, The affidavit must be viewed
in ite entirety, Paragraph 32 of the
said affidavit was not eviderce per se.
It was basically conclusion based on
information exiracted from witnesses
whose statemenis had been recorded by
the investigation officer and from the
numerous records and documents which
were exhibited in the affidavit,

Any property, record, report or document
obtatned by the investigation officer
pursuant to s 32(2) of the Act are, by
virtue of s 40 of the Act. admissible
as evidence in any proceedings in any
court for or in relation to an offence or
any other matter under the Act or any
offence under any other written law.
The Court of Appeal was clearly in
error in holding that paragraph 32 of
the investigation officer's affidavit was
"purely hearsay" It also erred in ruling
that t he learned trial judge committed an
error in relving "on an affidavit which
s not worth the paper it is writtenon'
What had been deposed by these two
senior police officers in their affidaviis,
which were based on their personal
knowledge acquired in the course of
investigation under s 32 of the Act,
could not be said as purely hearsay.’

per Justice Abu Samah Nordin,
Judge of the Federal Court
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STATISTICS 2017

IN THE HIGH COURT OF MALAYA AND HIGH
COURT OF SABAH AND SARAWAK

The particulars of the performance for each High
Court in Malavsia can be seen in the illustrated
tracking charts and the tables of pending cases
item one (1) until 1item fourteen (14) below,

A) INTRODUCTION

B) STATISTICS
In the wear 2017, the High Courts throughout the
country have continued to maintain their high 1.
performance, The overall performance forr Criminal
Cases and Civil Cases in the High Court Of Malava
and High Court of Eabah and Sarawak are as follows:

PERLIS

1.1 INTHEHIGH COURT AT KANGAR- CIVIL
The tracking chart below shows the registration
and disposal of Civil Cases in the High Court at
Kangar for the wear 2017, The total number of
Civil Cases registered was 205. The High Court has
managed to dispose of 227 cases throughout the
vear 2017, leaving a total of 210 cases still pending
as reflected in pending cases below, The rate of
disposal against registration for Civil Cases in the
High Court at Kangar for the year 2017 is 111%.

. for Civil Cases. the High Courts have managed
to dispose of 64 729 cases against registration
of 64,715 cases. The percentage of 'd-ispnsal as
against regigtration for Civil Cages 15 100%; and

. for Crinunal Cages, the High Courts disposed
of a total of 7,005 cases against registration
of 7847 cases, The percentage of disposal as
against registration is 89%.

TRACEKING CHART
IN THE HIGH COURT AT KANGAR (CIVIL)
JANUARY-DECEMBER 2017
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Excluding Cases for Codes 29, 31 and 32 — Bankruptey. Letter of Administration and Probate

PENDING CASES
IN THE HIGH COURT AT KANGAR (CIVIL)
AS AT 31 DECEMBER 2017

2015 111 2
2016 201 35 38
2017 21211 |4 611 8 1 2 8 |122| 1 4 170
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1.2 IN THE HIGH COURT AT EANGAR- trials were registered and 67 cases were disposed
CRIMINAL of. leaving a balance of 20 cases as reflected in the

pending casss below, The rate of dispeosal against
For Criminal Cases in the High Court at Kangar, registration for Criminal Cases in the High Court
a total number of 52 cases including appeals and at Kangar for the year 2017 15 129%,

TRACKING CHART _
IN THE HIGH COURT AT KANGAR (CRIMINAL)
JANUARY-DECEMBER 2017

No. of Cases

| Jan-17 [ Feb-17 [Mar-17 [Apr-17 |May-17[Jun-17 | Jul-17 | Aug-17| Sep-17| Oct-17 [Nov-17] Dec-17 Jan-18
mmfalarice LastMonth | 45 | 38 | 37 | 32 | 38 | 37 | 30 | 28 | 25 | 28 | 20 | 29 | 20
— {2 &3S B0 TY K EN R 3 2 | 3|2 | 3 | s s | 1 |
e D5y 05 5 | 14 | 58 |8 | 7 2 9 | 8 3 2 | 2 4 | 7 |

PENDING CASES
IN THE HIGH COURT AT KANGAR (CRIMINAL)
AS AT 31 DECEMBER 2017

Z}iE 1 2 3
2016 2|1 2 b
2017 7 2.8 1 1|1 3 3 21

AJC - Appeal against Conviction & Appeal against Bentence Hbe - Habsas Corpus Ors : Others
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2. KEDAH

2.1 IN THE HIGH COURT AT ALOR SETAR
- CIVIL

The tracking chart below shows the regstration and
disposal of Civil Cases in the High Court at Alor
Eetar for the year 2017, Alor Setar High Court has

managed to dispose of more than registration, The
total number of disposal for Civil Cases was 3,460
cases as against registration of 3,331 cases 1n vear
2017 leaving a balance of 2 958 cases pending, as
reflected in the pending cases below. From January
to December 2017, the High Court has managed
to dispose of 104% Civil Cases,

TRACKING CHART
IN THE HIGH COURT AT ALOR SETAR (CIVIL)
JANUARY-DECEMBER 2017
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Excluding Cases for Codes 29, 31 and 32 — Banlkruptoy. Letter of Admimstration and Probate

PENDING CASES
IN THE HIGH COURT AT ALOR SETAR (CIVIL)
AS AT 31 DECEMBER 2017

2013 2
2014 1 1|1
2015 1 26 2|11 9 19
2016 2 8 12 5 | 36 203 5 419 1|3 496
2017 | 26 | b6 | 30 [ 102 43 (12| 3 | 3 | 27T |78 443 17 31 |1399| 18 | 10 |106 2402

A - Interlocutory B : Full Trial
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2.2 IN THE HIGH COURT AT ALOR SETAR Alor Setar is 69%. The High Court has managed

— CRIMINAL to dispose of 342 cases out of 503 cases registersd,
leaving a balance of 455 cases still pending as

For the year 2017, the rate of disposal agzinst veflected in the pending cases below,

registration for Cruminal Cases 1n High Court at

TRACKING CHART
IN THE HIGH COURT AT ALOR SETAR (CRIMINAL)
JANUARY-DECEMBER 2017
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PENDING CASES
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3. PULAU PINANG

3.1 INTHEHIGH COURT AT GEORGETOWN
- CIVIL

The tracking chart below shows the regstration and
dispogal of cases in the High Court at Georgetown
for the wear 2017 For the peried from January

tc December 2017, the total number of Civil
Cases registered was 4.888, The High Court has
succesfully disposed of 4,854 cases throughout the
vear 2017, The percentage of clearance for the vear
2017 18 98.7%. As at 31 December 2017, the total
number of Civil Cases pending in the High Court
at Georgetown 15 3,795 as reflected in the pending
cases below.

TRACKING CHART
IN THE HIGH COURT AT GEORGETOWN (CIVIL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT GEORGETOWN (CIVIL)
AS AT 31 DECEMBER 2017

2010 3 3
2011 2 2
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3.2 IN THE HIGH COURT AT GEORGETOWN  and trials were registered in the High Court af
— CRIMINAL Georgetown and 320 cases were disposed of, leaving

a balance of 420 pending cases. The High Court
For the period from January to December 2017, has managed to dispose of 68% of Criminal Cases
a total number of 473 cases including appeals throughout the year 2017

TRACKING CHART
IN THE HIGH COURT AT GEORGETOWN (CRIMINAL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT GEORGETOWN (CRIMINAL)
AS AT 31 DECEMBER 2017
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4. PERAK
4.1 IN THE HIGH COURT AT IPOH - CIVIL

The tracking chart below shows the registration
and disposal of cases in the High Court at Ipch for

the year 2017, A total number of 3,361 Civil Cases

was registered in year 2017, The High Court has
managed to dispose of 3,407 cases throughout the

year 2017, The rate of disposal against registration
for the vear 2017 18 101%, This shows that the High
Court has successfully disposed of the cases more
than registration for the year 2017, however, the
High Court has 2.452 cases including ageing cases
pre 2016 which ave still pending, It is observed
that the High Court has to put more effort to
dispose of all the pre 20168 cases by the year
2018,

TRACKING CHART
IN THE HIGH COURT AT IPOH (CIVIL)
JANUARY-DECEMBER 2017

1200
2 800
5
o
‘s GO0
2
400
200 :
0
Jan-17 [Feb-17|Mar17 | Apr-17 [May-17 [Jure17 | Jul-17 1Aug-17 [Sep-17 | Oct-17 [Mov-17 |Dec-17 [Jan-18
— Balence Last Manih 1043 | 1043 | 1000 | G680 858 ge2 aa7 424 go2 818 | 1028 | 628 447
f—Registration 286 252 313 251 288 283 257 285 276 302 238 32
— Cisposal 286 285 353 252 283 248 330 T 259 185 338 243

Excluding Cases for Jodes 28, 31 and 82 — Bankruptoy, Letter of Administration and Probate

PENDING CASES _
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4.2 IN THE HIGH COURT AT IPOH- trials were registered and 243 cases were disposed
CRIMINAL of. leaving a balance of 293 Criminal Cases pending

as reflected in the pending cases below, The
For Criminal Cases in the High Court at Ipoh, & percentage of disposal against registration for the
total number of 408 cases 1ncluding appeals and wvear 2017 18 60%.

TRACKING CHART
IN THE HIGH COURT AT IPOH (CRIMINAL)
JANUARY-DECEMBER 2017
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4.3 IN THE HIGH COURT AT TAIPING -
CIVIL

The tracking chart below shows the registration
and disposal of Civil Cases in the High Court at
Taiping for the year 2017, For the peried from
January to December 2017, the total number of

Civil Cases registered was 633, The High Court
has managed to dispose of 638 cases. The rate of
disposal againet rvegistration is 101%, As at 31
December 2017, the total number of Civil Cases
pending in High Court at Taipingis 401 as reflected
in the pending cases below,

TRACKING CHART

IN THE HIGH COURT

AT TAIPING (CIVIL)

JANUARY-DECEMBER 2017
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44 IN THE HIGH COURT AT TAIPING - registration iz 92%. As at 31 December 2017, the
CRIMINAL High Court hag successfully disposed of 185 cases

out of 202 registered cases, leaving a balance of
For Criminal Cases in the High Court at Taiping 80 cases pending as reflected in the pending cases
for the wear 2017, the rate of disposal against below.

TRACKING CHART
IN THE HIGH COURT AT TAIPING (CRIMINAL)
JANUARY-DECEMBER 2017
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IN THE HIGH COURT AT EKUALA

LUMFPUR

DIVISIONS AND SPECIALISED COURTS

Kuala Lumpur High Court has been divided into
Divisions and Specialised Courts, There are four
(4) Specialised Courts and five (5) Divisicns in the
High Court at Kuala Lumpur as can be ssen in

the table below.'

HIGH COURT AT KUALA LUMPUR

NO | DIVISIONS SPECIALISED COURTS
MUAMALAT
INTELLECTUAL
1 COMMERCIAL PROPERTY
ADMIRALTY
2 BANKRUPTCY
(placed in
Commercial
Division)
3 CIVIL CONSTRUCTION
4 CRIMINAL
5 APPELLATE AND
SPECIAL POWERS

These Specialised Courts are placed in the Divisicns

of the Kuala Lumpur High Court, namely;-

5.1

1

Commercial Division which comprises: -

* Muamalat (Epec

1alised Court);

* Admaralty (Bpecialised Court):

*  Intellectual Frop

*  Cld Commercial

erty (Epecialised Court);
(OO,

= Iew Commercial (INCC): and

* Bankruptey,

Source — The Registrar Of High Court Of Malaya Office

52 C1vil Division which comprises:-

*  Construction (Specialised Court)
» New Civil (NOvG);
* 0Old Civil (OCw(C); and

*  Familv,
53 Criminal Division: and

5.4 Appellate and Special Powers Division
(RHEHKK).

The respective statistics of the Epecialised Courts
and Divisiong in the High Court of Kuala Lumpur
are shown below,
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5.1 IN THE HIGH COURT AT
LUMPUR - COMMERCIAL DIVISION

KUALA

Muamalat Court

The Specialised Muamalat Court was set up under
the Commercial Division to handle cases relating
to islamic banking and finance. The tracking
chart below shows the registration and disposal

of Muamalat Cases in the High Court at Kuala
Lumpur for the year 2017, For the period from
January to December 2017, the total number of
Muamalat Cases registered was 538, The High
Court has successfully disposed of 552 cases leaving
a balance of 87 cases. However the Court still has
four (4) ageing cases registered in year 2015 and
two (2) cases registered in year 2016 still pending
as reflected in pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (MUAMALAT)
JANUARY-DECEMBER 2017
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Admiralty Court

The setting up of the Admiralty Court has speeded
up the disposal of maritime cases in Malaysia as
can be seen in the tracking chart below For the
pericd from January to December 2017, the total
Admiralty Cases registered was 80. The Admiralty
Court has disposed of 103 casess throughout the

wear 2017 leaving a balance of 30 cases pending
as reflected in pending cases below, Looking at the
psnding cases table below, unfortunately the Court
still has four (4) pending aigeing cases registered
in year 2016. The goal of this Court for year 2018
1g to dispose of all the four (4) cases within the
first half of 2018,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (ADMIRALTY)
JANUARY-DECEMBER 2017
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Intellectual Property Court

The Intellectuzl Property Specialised Court was
set up to handle Intellectual Property suits, The
tracking chart below shows the rate of registration
and disposal of Intellectual Property Cases in the
Commercial Division in the High Court at Kuala
Lumpur for the vear 2017,

For the period from January to December 2017,
the total number of Intellectuasl Property Cases
registered was B3, The High Court has managed
to dispose of 81 cases throughout the year 2017,
Az at 31 December 2017, the total number of

Intellectual Property cases pending in the High
Court at Kuala Lumpur is 54 as reflected in the
pending cases table below. The Intellectual Property
Court has wide jurisdiction, It can hear both civil
and criminal offences.

As for Criminal Intellectual Property Cases, there
were two (2) cases registered in year 2016. Zero (0)
case was registered in year 2017, The Court has
managed to dispose of two (2) 2018 caszes leaving no
case pending. The scenario shows that the setting
up of the Special Intellectual Property Court 1s a
strong move to strictly enforce Intellectual Property
rights justly and efficiently.

| TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (INTELLECTUAL PROPERTY)
JANUARY-DECEMBER 2017
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New Commercial Court (NCC)

The tracking chart below shows the registration
and disposal of IMNew Commercial Cases in the
Commercial Division in the High Court at Kuala
Lumpur for the year 2017, For the period from
January to Decernber 2017, the total INew Commertial

Cases registered was 2,387, The High Court has
managed to dispose of 2,319 cases throughout the
vear 2017, The rate of disposal against registration
for the vear 2017 is 87%, As at 31 December 2017,
the total number of INew Commercial Cases stall
pending in the High Court at Huala Lumpur 1s 771
as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (FAMILY)
JANUARY-DECEMBER 2017
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OCC (0Old Commercial Court)

The tracking chart below shows the registration
and disposal of Old Commercial Cases in the
High Court at Kuala Lumpur for the wvear 2017
For the period from January to December 2017,

the total Old Commercial Cases registered was

ornie (1). The High Court has managed to dispose

of gix (6) cases throughout year 2017, Looking at
the pending cases below, the total number of cases
gtill pending in the Old Commesrcial Casss Court
1s four (4) and the Court still has one (1) case
registered in vear 2018, two (2) cases registered
in yvear 2008 and one (1) case registered in vear
2008 gtill pending, as reflected in the pending cases
belowr.

~ TRACKING CHART _
IN THE HIGH COURT AT KUALA LUMPUR (OCC)
JANUARY-DECEMBER 2017
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— R agistraetion 1

— Disposal 2

. PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (OCC)
AS AT 31 DECEMBER 2017

2006 1 1
2008 2 2
2009 1 1
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Bankruptey Division 5,212, The High Court has managed to dispose of

7,439 cases throughout the year 2017, The rate of
Ths tracking chart below shows the registration and  disposal against registration for the year 2017 is
disposal of Bankruptcy Cases in the Commercial 126%. As at 31 December 2017, the total number
Division of the Kuala Lumpur High Court for the of Bankruptey Casss pending in the High Court at
vear 2017, For the period from January to Decernber  Kuala Lumpur is 3,639 as reflected in the pending
2017, the total Bankruptey Cases registered was cases below,

~ TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (BANKRUPTCY)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (BANKRUPTCY)
AS AT 31 DECEMBER 2017

2011 | 1 1
202

2013

2014

2015 14 14
2018 206 206
2017 3418 3418
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5.2 IN THE HIGH COURT AT KUALA
LUMPUR -CIVIL DIVISION

Construction Court
The ESpecialised Construction Court in the High

Court of Huala Lumpur has been installed with
upgraded technology equipment to assist the court

in handling Construction Cases in a more efficient

way. The tracking chart below illustrates the
regiztration and disposal of Construction Cases
in the High Court at Kuala Lumpur for the year

2017, From January 2017 to December 2017, the
Construction Court has managed to dispose of 448
cases out of 473 registered cases. leaving a balance
of 182 cases. Most of the cases pending are current
cases, except for only ons (1) cass registersed in
wvear 2015 and sixteen (158) cases registered in year
2016, The rate of disposal against registration for
the year 2017 18 95%, Based on the percentage of
dizposal for the year 2017. it is proven that the
Construction Court has contributed enorimously in
expediting the hearing of the Construction Cases
in Malaysia.

IN THE HIGH COURT AT KUALA LUMPUR (CONSTRUCTION)
JANUARY DECEMBER 2017
TRACKING CHART
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PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (CONSTRUCTION)
AS AT 31 DECEMBER 2017

2015 1 1
2016 2 11 3 18
2017 | 2 | 4 [ 13|11 6 | 61 68 165

A ¢ Interlocutory B ; Full Trial
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Old Civil Court (OCvC) 2017, the total number of Old Civil Cases registered

was two (2). The High Court has managed to
The tracking chart below shows the registrationand  dispose of eight (8) cases throughout the year 2017.
disposal of Cld Civil Cases in the Civil Division As at 31 December 2017, there ave still five (5)
in the High Court at Kuala Lumpur for the year cases pending as reflected in the pending cases
2017, For the period from January to December below.

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (OCvC)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (OCvC)
AS AT 31 DECEMBER 2017

2008 3 )

A o Interlocutory B : Full Trial
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New Civil Court (NCvC) 5,328  The High Court has managed to dispose of

5,177 cases throughout the year 2017, The rate of
Ths tracking chart below shows the registrationand  disposal against registration for the year 2017 is
disposal of New Civil Cases in the Civil Divisionin 97%. As at 31 December 2017, the total number
the High Court at Kuala Lumpuy for the vear 2017, of WNew Civil Cases pending in the High Court at
For the period from January to December 2017, the Huala Lumpur is 2,231 as reflected in the pending
total number of MNew Civil Cases registered was cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (NCvC)
JANUARY-DECEMBER 2017
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Excluding Cases for Codes 28, 31 and 32 — Bankruptoy, Letter of Administration and Probate

PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (NCvC)
AS AT 31 DECEMBER 2017

2011 1 1
2012 1 2|8 1 10
2013 1|1 2 i
2014 6 |18 1)1 26
‘2016 1 5 | B4 17 (1 B8
2016 2 4 23 (242 4] 6 1 202
2017 | 60 | 46 |101| 84 11 T4 | 423 79 | 628 208|165 1810
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Family Court

The tracking chart below shows the registration
and disposal of Family Cases in the Civil Division
in the High Court at Kuala Lumpur for the year
2017, For the period of January to December 2017,
the total number of Family Cases registered was

3,248, The High Court has managed to dispose of
2,852 cases throughout the year 2017, The disposal
rate as against registration for the year 2017 is
28%. As at 31 December 2017, the total number of
Family Cases pending in the High Court at Kuala
Lumpur iz 836 cases as reflected in the pending
cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (NCC)
JANUARY-DECEMBER 2017
PENDING CASES
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IN THE HIGH COURT AT KUALA LUMPUR (FAMILY)
AS AT 31 DECEMBER 2017

| 2013 1 1
2014
2015 5 5
2016 9 47 B
2017 1 110 655 8 774

A ¢ Interlocutory B : Full Trial
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5.3 IN THE HIGH COURT AT KUALA
LUMPUR - CRIMINAL DIVISION

The tracking chart below shows the regstration
and disposal of Criminal Cases of the High
Court at Kuala Lumpur for the year 2017, For
the pericd of January to December 2017, the
total number of Criminal Cases registered was

803 The High Court has managed to dispose of
776 caseg throughout the wear 2017, As at 21
December 2017, the total number of Criminal Cases
pending in the High Court at Kuala Lumpur is
280 as reflected 1n the pending cases bslow. The
percentage of disposal as against registration for
Crirmninal Cases in the High Court at Kuala Lumpur
18 B7%.

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (CRIMINAL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT KUALA LUMPUR (CRIMINAL)
AS AT 31 DECEMBER 2017

2014 1 1
20156 1 1 1 3
16 10| 10 1|3 2|9 3 38
2017 20 | 61 B 36| 93 34| 3 g | 67 17 19121 347
torau| |zsi| | || |ssfws| |4 7|a| |s|es| [ [ | | [ | | |wr|n|m|1] s
A/T : Appeal against Conviction 2 : Appeal against Sentence  Hbc : Habeas Corpus OCrs : Others
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6. SELANGOR

The High Court at Shah Alam has only ons (1)
Epecialised Court, that 1z, Construction Court. The
court 1g also well equipped with the technology sumilar
to the High Court of Kuala Lumpur Construction
Court to cater for the hearing of Construction Cases
efficiently. The High Court at Shah Alam has two
(2) divisiong and one (1) unit, namely:'

1. Civil Tavision which comprises -
o Construction Court
o DIew Civil Court (IMCwC):

o Land. Judicial Eeview and Commercial
(LJC) Court;

o Omngnating Summons Court: and
o Family Court;

2, Criminal Division | and

3, Appeal Unit,
6.1 INTHE HIGH COURTATSHAH ALAM-CIVIL
Construction Court

In the year 2017, the Construction Court has managed
to dispose of 115 cases out of 138 registered cases,
leaving a balance of 88 cases. Most of the cases,
are current cases, except for the ten (10) ageing
cases registered in vear 2014, 2015 and 2018, The
percentage of disposal as against registration for
Construction Cases in the High Court at Shah
Alam 15 B3%.

TRACKING CHART
IN THE HIGH COURT AT SHAH ALAM (CONSTRUCTION)
JANUARY DECEMBER 2017
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! Bource — The Remstrar Of High Court Of Malaya Office




THE MALAYSIAN JUDICIARY
YEARBOOK 2017

New Civil Cases (NCvC)/ Land, Judicial Review
and Commercial (LJC)/Originating Summons
(OS)Family CasesfAppeal Cases

The tracking chart below shows the registration
and disposal of IMNew Civil Cases (IVCv(C), Land,
Judicial Review and Commercial (LJC) Cases,
Criginating Summens (0O8) Cases. Family Cases
and Appeal Cases in Civil Divigion of the Shah

Alam High Court for the yvear 2017, The High Court
has managed to dispose of 9,110 cases out of 9,190
cases registersed in yvear 2017, leaving 11,581 cases
pending as reflected in the pending cases below, The
percentage of disposal as against registration for
Iew Civil Cases (IMCvC), Land, Judicial Review and
Commercial (LJC) Cases, Originating Summons(0O8)
Cases. Family Cases and Appeal Cases 1n the
Civil Divigon of High Court at Shah Alam i1s 99%.

TRACKING CHART
IN THE HIGH COURT AT SHAH ALAM (CIVIL - NCvC/LJC/OS/FAMILY/APPEAL)
JANUARY DECEMBER 2017
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Excluding Cases for Codes 29, 31 and 32 — Bankruptey, Letter of Adminigtration and Probate

PENDING CASES
IN THE HIGH COURT AT SHAH ALAM (CIVIL - NCvC/LJC/OS/FAMILY/APPEAL)
AS AT 31 DECEMBER 2017

1995 | 1 1
1999 1 1
2002 2 2
2004 1 1
2006 1 1
2007 1 1
2008 1 1
2009 1 1 2
2010 3 3
2011 2 1 3
2012 3 2 b
2013 1 3
2014 1|10 11
2015 2 4 4|38 3 1 2 53
2016 | 3 [19] 9 |51 77| 9 13 | 102 12 | 10 7 12 (684 1 [ 1 |20 1030
2017 | 76 | 98 191|234 1 200| 19 | 2 43 |414 28 977 40 322 7246|119 75 [372| 6 | 10463
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6.2 IN THE HIGH COURT AT SHAH ALAM were disposed of lszaving a balance of 1,375 cases

— CRIMINAL pending as reflected 1n the pending cases below,
The percentage of disposal as against registration

For Cruminal Cases in the year 2017, in the High for Criminal Cases in the High Court at Shah

Court at Shah Alam. a total of 2222 cases including Alam 1s 95%.

appeals and trials were registered and 2,110 cases

TRACKING CHART
IN THE HIGH COURT AT SHAH ALAM (CRIMINAL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT SHAH ALAM (CRIMINAL)
31 DECEMBER 2017

2014 1 3 4 [} 2 18
2016 1 1 a9 19 b 3 68
2018 1|8 L 11| 19 6|13 108 a4 a7 | 2 |18 240
2017 T0 | 241 4 |17 06 | 189 T 7|12 1g(108 o8 168 1 | 4 1060

AJC . Appeal against Conviction & : Appezl against Bentence  Hbc : Habeas Corpus Ors : Others
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7. NEGERI SEMBILAN

7.1 IN THE HIGH COURT AT SEREMBAN
- CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Seremban
for the wear 2017. For the period from Janusrwy

to December 2017, the total number of civil cases
registered was 2,449, The High Court has managed
to dispose of 2,806 cases throughout the year 2017.
As at 31 December 2017, the total number of civil
cases pending in the High Court at Seremban 1s
3,334 as reflected in the pending cases below, The
percentage of disposal as againet registration for
Civil Cases in the High Court at Seremban is 115%.

TRACKING CHART
IN THE HIGH COURT AT SEREMBAN (CIVIL)
JANUARY-DECEMBER 2017
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PENDING CASES |
IN THE HIGH COURT AT SEREMBAN (CIVIL)
AS AT 31 DECEMBER 2017

- 2013 1 1
2014 1 1
2015 [ 3 1 11
2016 1 b 5 6 |19 2 1 73| 1 3 800
2017 | 4 | 13|20 |42 134 7|53 341 4 7 |1836|41 |42 93| 1 |1 | 4| 2521
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7.2 IN THE HIGH COURT AT SEREMBAN
— CRIMINAL

For Criminal Cases in the vear 2017, a total of 214
cases including appeals and trials were regstered
and 215 cases were disposed of, leaving a balance of

133 cases pending as reflected in the pending cases
below. The Eeremban High Court has guccessfully
disposed of the cases more than the registration
for the wyear 2017, The percentage of disposal as
against registration for Criminal Cases in the High
Court at Seremban 1s 100%,

TRACKING CHART
IN THE HIGH COURT AT SEREMBAN (CRIMINAL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT SEREMBAN (CRIMINAL)
AS AT 31 DECEMBER 2017
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TOTAL 14|23 11|43 1 9 | 16 11 (i} 133
A/C . Appeal against Convietion & : Appeal against Bentence  Hbc : Habeas Corpus Ors : Others
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8. MALACCA
8.1 IN THE HIGH COURT AT MALACCA -
CIVIL

The tracking chart below shows the registration
and disposal of cases in the High Court at Malacca
for the wear 2017. For the period from Janusrwy

to December 2017, the total number of civil cases
registered was 1,422, The High Court has managed
to dispose of 1,454 cases throughout the year 2017.
The rate of disposal against registration for Civil
Casges in the High Court at Malacca for the wyear
2017 is 102%, As at 31 December 2017, the total
number of Civil Cases pending in the High Court at
Malacca is 906 as reflected in the pendingcases below.

TRACKING CHART
IN THE HIGH COURT AT MALACCA (CIVIL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT MALACCA (CIVIL)
AS AT 31 DECEMBER 2017

2010 2 2
2014 1 1
20156 1 1 1 )
2016 5 & 2 112 1 156 a 43
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8.2 IN THE HIGH COURT AT MALACCA- 106cases weredisposad of leavingabalance of 83 cases

CRIMINAL pending The rate of disposal against registration for
Criminal Cases in the High Court at Malacca for the

For Criminal Cases in the year 2017, a total of 118 year 2017 1s 90%.

cases including appeals and trials were registered and

TRACKING CHART
IN THE HIGH COURT AT MALACCA (CRIMINAL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT MALACCA (CRIMINAL)
AS AT 31 DECEMBER 2017
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A/ . Appeal against Conviction B : Appeal sgainst Bentence  Hbc : Habeas Corpus Ors : Others
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9. JOHOR

9.1 IN THE HIGH COURT AT JOHOR BAHRU
- CIVIL

The tracking chart below shows the registration
and disposal of Civil Cassg in the High Court at
Johor Bahru for the year 2017. For the period from
January to December 2017, the total number of

Civil Cases registered was 6,757 The High Court
has managed to dispose of 6,692 cases throughout
the vear 2017, As at 31 December 2017, the total
numkbker of Civil Cases pending in the High Court
at Johor Bahru 1s 4 327 as reflected 1n the pending
cases below, The percentage of disposal as against
registration for Civil Cases in the High Court at
Johor Bahru is 98%.

~ TRACKING CHART
IN THE HIGH COURT AT JOHOR BAHRU (CIVIL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT JOHOR BAHRU (CIVIL)
AS AT 31 DECEMBER 2017

| ‘2014 1 3 1 5
2016 ] 1 1 11
2016 1 1 | 58 19| 7 1 1 368 449
2017 | 7 | 25| 27| 83 9|4 | 86 | B |12 | 164 15 | 436 112 1 | 69 |2512) 46 | 77 |210 3862
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9.2 INTHE HIGH COURT AT JOHOR BAHRU and 438 cases were disposed of, leaving a balance
- CRIMINAL of 217 cases pending asg reflected in the pending

cases below, The percentage of disposal as against
For Criminal Cases in the vear 2017, a total of 448 registration for Criminal Cases in the High Court
cases including appeals and trials were regmstered at Johor Bahru 1z 98%.

TRACKING CHART
IN THE HIGH COURT AT JOHOR BAHRU (CRIMINAL)
JANUARY-DECEMBER 2017
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9.3 IN THE HIGH COURT AT MUAR- CIVIL
The tracking chart below shows the registration
and disposal of Civil Cases in the High Court
at Muar for the vear 2017. For the period from
January to December 2017, the total number of
Civil Cases registersd was 1,876, The High Court

has managed to dispose of 1,787 cases throughout
the year 2017, As at 31 December 2017, the total
number of Civil Cases pending in the High Court
at Muar 1s 1,001 cases as reflected in the pending
cases below, The percentage of disposal as against
registration for Civil Cases in the High Court at
Muar 18 86%.

TRACKING CHART
IN THE HIGH COURT AT MUAR (CIVIL)
JANUARY-DECEMBER 2017
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A Interlocutory B : Full Trial
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2013 1 1
2014 4 1 (1 8
2015 a 1 10
2016 11 3|4 1 ‘|l 211 61
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9.4 IN THE HIGH COURT AT MUAR - of 93 cases pending as reflected in the pending
CRIMINAL cases below, The Court has successfully disposed

of the cases more than the registration for the
For Criminal Caszes in the year 2017, a total of 1953 wear 2017, The percentage of disposal as against
cases including appeals and trals were registered rvegistration for Criminal Cases in the High Court
and 206 cases were disposed of leaving a balance at Muar is 107%,

TRACKING CHART
IN THE HIGH COURT AT MUAR (CRIMINAL)
JANUARY-DECEMBER 2017
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10. PAHANG

10.1 IN THE HIGH COURT AT KUANTAN
- CIVIL

The tracking chart below shows the registration
and disposal of Civil Cases in the High Court
at Huantan for the wvear 2017. For the period of

Civil Cases registered was 859, The High Court
has managed to dispose of 900 cases throughout
the year 2017, Ae at 31 December 2017, the total
numkbker of Civil Cases pending in the High Court
at Kuantan is 1,019 as reflected in the pending
cases below, The percentage of disposal as against
registration for Civil Cases in the High Court at
Kuantan 1s 105%.

January to December 2017, the total number of

TRACKING CHART
IN THE HIGH COURT AT KUANTAN (CIVIL)
JANUARY-DECEMBER 2017
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PENDING CASES |
IN THE HIGH COURT AT KUANTAN (CIVIL)
AS AT 31 DECEMBER 2017
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10.2 IN THE HIGH COURT AT KUANTAN of 52 cases pending, as reflected in pending cases
- CRIMINAL below, The Court has successfully disposed the

cases more than the registration for the year 2017.
For Criminal Caszes in the year 2017, a total of 1567 The percentage of dispogal as against registration
cases including appeals and trals were registered for Criminal Cases 1in the High Court at Kuantan
and 208 cases were disposed of leaving a balance 1s 132%,

TRACKING CHART
IN THE HIGH COURT AT KUANTAN (CRIMINAL)
AS AT JANUARY-DECEMBER 2017
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AS AT 31 DECEMBER 2017
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AT . Appeal against Conviction S : Appeal against Sentence  Hhc : Habeas Corpus Ors : Others
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10.3 IN THE HIGH COURT AT TEMERLOH
— CIVIL

The tracking chart below shows the registration
and disposal of Civil Cases in the High Court
at Temerloh for the year 2017, For the period of
January to December 2017, the total number of
Civil Cases registered was 814. The High Court

has managed to dispose of 882 cases throughout
the year 2017, As at 31 December 2017, the total
number of Civil Cases pending in High Court at
Temerleh iz 775 as reflected in the pending cases
below. The percentage of disposal as against
registration for Civil Cases in the High Court at
Temerloh 15 108%.

TRACKING CHART
IN THE HIGH COURT AT TEMERLOH (CIVIL)
AS AT JANUARY-DECEMBER 2017
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PENDING CASES
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A . Interlocutory B . Full Trial
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2018 1 L |2 10 26 73
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10.4 IN THE HIGH COURT AT TEMERLOH and 169 cases had been disposed of, leaving a
— CRIMINAL balance of 69 cases pending as reflected in pending

cases below, The percentage of disposal as against
For Criminal Cases in the vear 2017, a total of 183  registration for Criminal Cases in the High Court
cases including appeals and trials were registered at Temerloh i 104%.

TRACKING CHART
IN THE HIGH COURT AT TEMERLOH (CRIMINAL)
AS AT JANUARY DECEMBER 2017

Mo. of Cases

0

Jan-17 | Feb-17 |Mar-17 |Apr-1T |May-17 [Jun-17 | Jul-17 [Aug-17 |Sep-17 |Oct-17 | Mov-17 |Dee-17 | Jan-18
m— Faiance Last Month | 78 92 88 102 100 108 "7 122 122 118 100 17 69

m— 2 agistration 23 16 21 5 13 26 13 14 12 2 6 12
— isposal 3] 20 7 1 7 15 B 14 15 21 29 20

PENDING CASES
IN THE HIGH COURT AT TEMERLOH (CRIMINAL)
AS AT 31 DECEMBER 2017

DIFTARM 3=a;:: :tr:a:-:i...u-'f:"-' AL

2016 3 1
2016 1 i 1 5]
2017 1|12 1 b | 18 3|4 53 4 L]
vorar] |1 2| [o]e] [s]w] | | Clals| || | P11 Ts] | )

AJC | Appeal against Conviction & : Appeal against Bentence  Hbc - Habeas Corpus  Ors . Others




THE MALAYSIAN JUDICIARY
YEARBOOK 2017

11. TERENGGANU
11.1 IN THE HIGH COURT AT KUALA
TERENGGANU - CIVIL

The tracking chart below shows the registration
and disposal of Civil Cases in the High Court
at Huzala Terengganu for the vear 2017. For the
period from January to December 2017, the total

nurmnber of Civil Cases regmstered was 844 The
High Court has managed to dispose of 718 cases
throughout the wvear 2017, As at 31 December
2017, the total number of Civil Cases pending
in the High Court at Kuala Terengganu is 940
as reflected in the pending cases below. The
percentage of disposal as against registration for
Civil Cases in the High Court at Terengganu is
8E%,

TRACKING CHART
IN THE HIGH COURT AT KUALA TERENGGANU (CIVIL)
JANUARY-DECEMBER 2017
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PENDING CASES
IN THE HIGH COURT AT KUALA TERENGGANU (CIVIL)
AS AT 31 DECEMBER 2017
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11.2 IN THE HIGH COURT AT KUALA and 200 cases were disposed of, leaving a balance
TERENGGANU - CRIMINAL of 242 cases pending as reflected in the pending

cases below, The percentage of disposal as against
For Criminal Cases in the vear 2017, a total of 255 registration for Criminal Cases in the High Court
cases including appeals and trials were regmstered at Huala Terengganu 1s 78%.

TRACKING CHART
IN THE HIGH COURT AT KUALA TERENGGANU (CRIMINAL)
JANUARY-DECEMBER 2017
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12,  EKELANTAN

12.1 IN THE HIGH COURT AT KOTA BHARU
- CIVIL

The tracking chart below shows the registration
and disposal of Civil Casss in the High Court at
Kota Bharu for the year 2017, For the period from
January to December 2017, the total number of

Civil Cases registered was 1,033 The High Court
has managed to dispose of 994 cases throughout
the year 2017, Ae at 31 December 2017, the total
numkbker of Civil Cases pending in the High Court
at Kota Bharu is 1,301 as reflected in the pending
cases below, The percentage of disposal as against
registration for Civil Cases in the High Court at
Kota Bahru 1s 86%.

TRACKING CHART
IN THE HIGH COURT AT KOTA BHARU (CIVIL)
JANUARY-DECEMBER 2017
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12.2 1IN THE HIGH COURT AT KOTABHARU and 303 cases were disposed of, leaving a balance
— CRIMINAL of 217 cases pending as reflected in the pending

cases below, The percentage of disposal as against
For Criminal Cases in the year 2017, a total of 397 registration for Criminal Cases in the High Court
cases including appeals and trials were registered at Kota Bahru iz 76%.

TRACKING CHART
IN THE HIGH COURT AT KOTA BHARU (CRIMINAL)
JANUARY-DECEMBER 2017
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15. SESSIONS COURT IN PENINSULAR For the period from January te December 2017, the

MALAYSIA total number of Civil Cases registered was 42,018, The
Sessions Court has managed to dispose of 43,200 cases
15.1 SESSIONS COURT-CIVIL throughout the year 2017, The rate of disposal against

registrationis 103%.

The tracking chart below shows the registration and

disposal of cases in the Sessions Court in Peninsular  As at 81 Decernber 2017, the total number of Civil

Malaysia for the year 2017, Cases pending in the Sessions Court in Peninsular
Malaysia 15 12,069 cases as reflected in the pending
cases below,

TRACKING CHART
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CIVIL)
JANUARY- DECEMBER 2017
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15.2 SESSIONS COURT - CRIMINAL Cases were disposed of leaving a balance of 8265 cases
pending, The rate of disposal against registration is

For Criminal Cases in the vear 2017, atotal of 45,444 100%,

Criminal Cases were registered and 45,550 Criminal

TRACKING CHART
IN THE SESSIONS COURT IN PENINSULAR MALAYSTA (CRIMINAL)
JANUARY- DECEMBER 2017
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AS AT 31 DECEMBER 2017
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15.3 SFECIAL COURT FOR SEXUAL CRIMES
AGAINST CHILDREN

IN THE SESSIONS COURT AT PUTRAJAYA

The first ESpecialised Court for Sexual Crimes
Against Children Cases at Putrajaya was launched on
28nd Jun 2017 at Istana Kehakiman, Putrajava. The
Special Court was set up under the Sexual Offences
Against Children Act 2017 (Act 792) which cams
into foree on 10% of July 2017 to smoothen and speed
up proceeding of cases on sexual crimes involving
children. The intention of the law 1s to protect children

aged 18 and below from sexual ciimes as stipulated in
the Child Ast 2001,

For the vear 2017, the total number of registration for
Sexual Crimes Against Children Cases was 357 cases
and the Sessions Court at Putrajaya has managed
to dispose of 287 cases, leaving a balance of 70 cases
as can be seen 1n the pending cases below. The rate
of disposal as against registration for Sexual Crimes
Against Children Cases 18 80% and the Court wll
continue to deliver its best to snsure that justice 1s
given to the children.

TRACEKING CHART
IN THE SESSIONS COURT AT PUTRAJAYA
SEXUAL CRIMES AGAINST CHILDREN CASES COURT
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Sexual Crimes Against Children Offences (Civil Bervants)
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15.4 SESSIONS COURT - SEXUAL CRIMES
AGAINST CHILDREN CASES

The tracking chart hbelow shows the Overall
Performance of Sexual Crmimes Against Children Cases
in the Sessionsg Court in Malaysia for the year 2017,

The total number of Sexual Crimes Against Children
Cases registered 1n the Sessions Court in Malayvsia
was 900 cases. The Sessions Court in Malaysia has
managed to dispose of 489 cages leaving a balance
of 411 cases pending. The rate of disposal as against
registration throughout the wear 2017 for Sexual
Crimes Against Children Cases was 54.8%.

TRACKING CHART
IN THE SESSIONS COURT IN MALAYSIA
SEXUAL CRIMES AGAINST CHILDREN CASES
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COMFPARISON OF SEXUAL CRIMES AGAINST
CHILDREN CASES AND SEXUAL CRIMES
CASES IN THE SESSIONS COURT IN
MALAYSIA

The comparison of pending cases for Sexual Crimes
Against Children Cases and Sexual Crimes Cases in
the Bessions Court in Malaysia from the date of the
establishment of the Speaialised Court until Decemnber
2017 can be seen in the tables below, As at December
2017, the total number of S8ezual Crimes Against

Children Cases pending in the Sessions Court in
Melaysiais 411 cases and the total number of pending
cases for the Sexual Crimes Cases 1n Malaysia s 931
cases, Looking at the number of pending cases on
Sexual Crimes Against Children Cases 1n campariscn
to the Bexual Crimes Cases as highlighted in the
tables below, it 1 hoped that every state in Malaysia
will have a speaial court to hear such ciimes against
children by the end of next vear. Training will also be
given tojudgss on how to handle child gex crimes cases
efficiently ?

PENDING CASES
IN THE SESSIONS COURT IN MALAYSITA
SEXUAL CRIMES AGAINST CHILDREN CASES AND SEXUAL CRIMES CASES
AS AT 31 DECEMBER 2017

TABLE A
Sexual Crimes Against Children Cases

TABLE B
Sexual Crimes Cases

July-Dec 2017

Codes desmiption
Code 61JE | Sexual Crimesg Offences (Cival Gervants)
Code 62 J8 | Bexual Crames Offences

* The Btar Onhne : Epecial court to hear child sex abuse cages to be get upin every state . )
Read more at https '.ﬂ‘.'irww.thsetar.com.mgfnawafnahonfﬁﬂl T12/11/more-muscle-against-predators-special-court-to-hear-child-

pex-abuse-cases-to-be-set-up-in-every-statMonday. 11 Dec 2017
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17. MAGISTRATES COURT IN PENINSULAR
MALAYSTA

17.1 MAGISTRATES COURT - CIVIL
The tracking chart below shows the registration

and disposal of cases in the Magistrates Court in
Peninsular Malaysia for the year 2017.

was 247,800 The Magistrates Court has man-
aged to dispose of 252.303 cases throughout
the wvear 2017, that 13 102% disposal against
registration. '

As at 31 December 2017, the total number of
Civil Cages pending in the Magistrates Court in
Peninsular Mala_ys:'ta 18 40.382 as reflected in the

pending cases below,
For the period from _Janua;*_y to December 2017
the total number of Civil Cases registered

TRACKING CHART
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CIVIL)
JANUARY- DECEMBER 2017
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PENDING CASES _
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CIVIL)
AS AT 31 DECEMBER 2017
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17.2 MAGISTRATES COURT - CRIMINAL were disposed of, leaving a balance of 382,022
pending cases,

For Criminal Cases in the year 2017, a total of

101,262 cases were regstered and 194 354 cases

| TRACKING CHART |
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CRIMINAL)
JANUARY- DECEMBER 2017
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Eeport Cases and Criminal Applications.

PENDING CASES
IN THE MAGISTRATES COURT IN PENINSULAR MALAYSIA (CRIMINAL)
AS AT 31 DECEMBER 2017
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13. SABAH

13.1 INTHE HIGH COURT AT SABAH - CIVIL
The tracking chart below shows the registration
and disposal of cases in the High Court at Sabah
for the year 2017, For the peried from January to
December 2017. the total number of Civil Cases

registered was 6,114, The High Court has managed
to dispose 4,867 cases throughout the year 2017,
As at 31 December 2017, the total number of Civil
Caszes pending iz 5,197 as rveflected in the pending
cases below, The percentage of disposal as against
registration for Civil Cages in the High Court at
Sabah 1s 80%.

TRACKING CHART
IN THE HIGH COURT AT SABAH (CIVIL)
JANUARY-DECEMBER 2017
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Excluding Cmses for Codes 20, 31 and 32 — Bankruptoy, Letter of Admimetration and Probate

PENDING CASES
IN THE HIGH COURT AT SABAH (CIVIL)
AS AT 31 DECEMBER 2017

A ¢ Interlocutory B : Full Trial

2010 1 1
2011 3 3
2012 2 1 3
2013 1 1
2014 4 1 1 B
2016 404 29 1 3 437
2016 2 278 1|81 2|4 3 | 40 3 414
2017 | 10| 6 | 13| 23 |2049 11 16| 4 |11 |144 1 |101 2 48 [1791| 18 | 16 | 58 | 10 | 4332
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13.2 IN THE HIGH COURT AT SABAH- the wear 2017, leaving a balance of 212 cases

CRIMINAL pending as reflected in the pending cases below.
The percentage of dispcsal as against registration

In vear 2017, for Criminal Cases including appeals for Cruminal Cases in the High Court at Sabah

and trials, a total of 519 cases were registered. 1s 93%.

The Court has managed to dispose 485 cases for

TRACKING CHART
IN THE HIGH COURT AT SABAH (CRIMINAL)
JANUARY- DECEMBER 2017

0

150

No. of Cases

100

| ——— S

Jan-17 | Feb-17 | Mar17 | Apr-17 | May-17 | Jun-17 | Jul-17 | Aug-17 | Sep-17 | OctH17 | Now-17 | Dec-17 | Jan-18
—Halance LastMonth 178 17 172 174 169 163 145 188 201 0 214 230 212
— eqistration 239 4 43 M 29 49 LAl 52 30 45 69 7
—Disposal 6 33 41 16 35 67 28 19 30 32 53 55

PENDING CASES
IN THE HIGH COURT AT SABAH (CRIMINAL)
AS AT 31 DECEMBER 2017

2015 1 1
2016 212 2 2 8
017 22 | 51 3 21 | 48 1 |62 B |18 14 2 7 204
owan |zla| || | |ma| |1]s|z] |s|u] |® BREREEEY

A/ . Appeal against Conviction B : Appeal against Bentence  Hbe . Habeas Corpus Ors : Others
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14. SARAWAK the year 2017, The Court has managed to disposze of
2,758 cases out of 2,845 registered cases throughout
14.1 IN THE HIGH COURT AT SARAWAK the year 2017, As at 31 December 2017, the total
- CIVIL number of Civil Cases pendingis 1 545 as reflected
in the pending cases below. The percentage of
The trackingchart below shows the registration and  disposal as against registration for Civil Casse in
disposal of cases in the High Court at Sarawak for the High Court at Sarawalk i1s 97%,

TRACKING CHART
IN THE HIGH COURT AT SARAWAK (CIVIL)
JANUARY- DECEMBER 2017

800

800
00 m

Mo. of Cases
n
2,

Jan-17 | Feb-17 |Mar17 | Ape17 |May17 | dun-17 | Juk17  [Aug-17 | Sep-17 | Oct-17 | Nou-17 | Dec-17 | Jan-18
e lance LastMorth | 796 60 596 753 562 718 729 681 738 231 565 683 708
— e gistration 206 182 270 166 247 229 208 262 201 104 282 209
S— 50 551 242 245 213 251 141 210 256 204 206 73 264 183

Exoluding Cases for Codes 20, 31 and 32 — Bankruptey, Letter of Administration and Probate

PENDING CASES
IN THE HIGH COURT AT SARAWAK (CIVIL)
AS AT 31 DECEMBER 2017

| ‘2009 1 1
2012 1 1
2013 8 b 13
2014 1 1| 8 8 1 17
2016 1)1 10| 12 1(1 2 28
2016 1] 2 & | 20 2|4 9 3 47
2017 | 7|6 |l0(19 )11 2 |11 31|75 1 | 156 1|1 |46 |823 1 (234| 3 1438

A ¢ Interlocutory. B : Full Tmal
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14.2 IN THE HIGH COURT AT SARAWAK - and 625 cases were disposed of leaving a balance

CRIMINAIL of 2B5 cases pending. The percentage of disposal
as against registration for Criminal Cases in the

For Criminal Cases in the vear 2017, a total of 722 High Court at Sarawak is 87%.

cases including appeals and trials were regstered

TRACKING CHART
IN THE HIGH COURT AT SARAWAK (CRIMINAL)
JANUARY- DECEMBER 2017

Mo. of Cases

100

Jan-17 | Feb-17 [mar1? | Apr-17 [ May1? [ Jun-17 | Jui-17 | Aug-17 | Sep-17 | 0ct47 | Now17 | Dec-17 | Jan-18
m— e Last Morth | 158 162 184 172 166 194 188 187 215 231 240 241 255

— e istraEtion il 63 10 34 58 20 38 1na 56 96 121 67
— ) spossl " 41 42 40 30 26 39 a0 40 87 120 53

PENDING CASES
IN THE HIGH COURT AT SARAWAK (CRIMINAL)
AS AT 31 DECEMBER 2017

2013 | 18 1 | 2 1 32
2015 2 2
2016 i3 3 2 1 1 13
M7 43 | 17 4|2 b8 |22 2 11 1|28 16 B 208
roras s aa v |1 [« [2infss|az|a 2] [u]| Julas] Ju] | [ [ [ [ | |o]o]] [

A/D : Appeal mgainst Conviction & ! Appeal againet Bentence  Hbc . Habeas Corpus  Ors : Others
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16. THE SESSIONS COURT IN SABAH AND For the period from January to December 2017, the

SARAWAK total number of Civil Cases registered was 4,208,
The BSessions Court has managed to dispose of
16.1 SESSIONS COURT- CIVIL 4,188 cases throughout the year 2017 leaving 1,533

cases pending as reflected in the pending cases
The tracking chart below shows the registration and below.
disposal of cases in the Sessions Court in Sabah
and Sarawalk for the vear 2017,

TRACKING CHART
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CIVIL)
JANUARY- DECEMBER 2017

1800
1600
1400 .--ii.i-....'-!!l-.--IIII-lIiiiiiiiiiiiiiiiiilI-.-IIIIIII-----ll!!!!!!!!!!!___
1200
2 1000
S 800
o
s 600
=z
| e e e ————
200
0
Jan-17 | Feb-17 [Mar-17 | Apr-17  May17 | Jun-17 | Jul-17 | Aug-17 | Sep-1T7 | Oct-17 |Nov-17 | Dec-17 | Jan-18
———Galance Last Month | 1477 1560 1470 1416 1407 1350 1346 1359 1400 1416 1425 1489 1494
e gistration 357 330 369 337 106 272 325 403 288 503 383 332
s posal 274 420 423 348 363 276 312 162 272 495 318 27

Excluding Cases for Code 66 — Execution Cases

_ PENDING CASES
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CIVIL)
AS AT 31 DECEMBER 2017

2013 2 2
2014 g 2 11
2015 1 a 5 1 18
2016 3 54 48 1 2 108

2017 166 G20 BhG T a7 1366
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16.2 SESSIONS COURT - CRIMINAIL 0599 cages were disposed of leaving a balance of
1414 pending casss,

For Criminal Cases in the year 2017 a total

number of 9,838 Criminal Cases were registered and

TRACKING CHART
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CRIMINAL)
JANUARY- DECEMBER 2017

1400
1300
10N
sto |
600
alo
200
0

No. of Cases

Jan-17 | Feb-17 | Mar-17! Apr-17 May-17 Jun-17 | 117 |Aug-17 Sep-17 | Dct-17 Now-17|Dec-l7 Jan-18
—ﬂalincal.-isil'v'lur.lht 942 | 886 | 705 | 750 883 | 1083 1130 | 1080 1053 | 1119 1147 | 1078 1181
— g stration | 657 | 691 | 826 | 736 986 | 794 750 | 361 884 | 1050 852 | 771
— D)isprsal | 713 | 872 | 72 | 61z 786 | 727 | 80 | @ss  s1s | 1mz | 931 | 68

Excluding Casss for Codes 64 and 65 — Criminal Applications and Sudden Death Report Cases.

, PENDING CASES
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CRIMINAL)
AS AT 31 DECEMBER 2017

2016 8 6

2016 8 a 16 70| 8 L] 1 109

2017 100 40 5 14 785 | 123 44 183| 1299

Comm: Commercial Crimes Corrupt: Corruption Cases Ors: Others




THE MALAYSIAN JUDICIARY
YEARBOOK 2017

18. MAGISTRATES COURT IN SABAH AND
SARAWAEK.

18.1 MAGISTRATES COURT - CIVIL
The tracking chart below shows the registration

and disposal of cases in the Magistrates Court in
Sabah and Sarawak for the year 2017. For the

period from January to December 2017 the total
number of Civil Cases registered was 40578, The
Magistrates Court has managsd to dispose of 38,388
Civil Cases throughout the vear 2017,

As at 31 December 2017, the total number of Civil
Cases pending in the Magistrates Court 1s 8,440
as reflected in the pending cases below.

TRACKING CHART
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CIVIL)
JANUARY- DECEMBER 2017

14000

12000

10000

8000

Mo. of Cases

6000

1000

2000

Jan-17 |Feb-17 [Ma-17 |Ape-17

Maw17

17 | Jul=17 |Auge17 |Sep-17 [0at-17 [Nov-17 |Dec-17 | Jen-18

8777 822
M73

2938

4012
2251
1748

10641 7740
2802

3169

10238
2505
2925

816
374
3218

8517
2548
4328

5744
2384
1658

6166
125688
6718

12048
3173
3084

11238
9362
2659

10344
2403
251

— Falance Last Month

2388
2218

m— g giSiration

— s 00 581

Excluding Cases for Code 76 — Execution Cases

PENDING CASES
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CIVIL)
AS AT 31 DECEMBER 2017

2010 1 1
2015 1 1
20186 29 B 9 2 71 119
2017 1129 2884 175 281 509 24 5 3312 8319
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18.2 MAGISTRATES COURTS - CRIMINAL

For Criminal Cases in the year 2017, a total of disposad of leaving a balance of 16 431 pending
22 574 cases were registered and 21,202 cases were cases, '

TRACKING CHART _
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CRIMINAL)
JANUARY- DECEMBER 2017

4500

4000

3500

3000

2500

Mo. of Cases

2000

1500

1000
500

Jan-17 |[Feb-17 |Mar-17 |Apr=17 [May-17 |dun-17 | Jul-17 (Aug17 [Sep-17|0ct-1T | Nov-17|Dac-17 | Jan-18
=—falance LastMonth | 2703 | 2432 | 264G | 2048 | 2056 | 3238 | 3325 | 3151 | 3870 | 3671 | 3755 | 3871 | 4075
—r egistration 1372 | 1703 | 1847 | 16818 | 1834 | 1445 | 1824 | 2278 | 1861 | 2227 | 2518 | 2148
—Disposal 16843 | 1488 | 1547 | 1511 | 1551 | 1358 | 1896 | 1758 | 1860 | 2143 | 2400 | 1845

Excluding Cases for Codes 88, 87.88 and 89 — Traffic Bummon Cases. Departmental Bummon Cases. Budden Death
Report Caseg and Criminal Applications.

PENDING CASES
IN THE MAGISTRATES COURT IN SABAH AND SARAWAK (CRIMINAL)
AS AT 31 DECEMBER 2017

2011 1 1
2015 2 4 2 8
2018 4 50 1 1 1 57
2017 81 65 3666 1 190 12 | 8938 | 3219 193 16366

WO Vident Crimes J: Btreet Crimes Ors: Others
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