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Foreword
by The Right Honourable Tun Arifin Zakaria

he Malaysian Judiciary Yearbook 1s an

annual event, and 18 now 1n its sixth vear

of publication. I have had the privilege

of writing its foreword for five vears in
a row and whilst the task was and 1z always done
with so much pleasure and pride, the present one
15 also tingsd with some measure of sadness for
1t would be my last.

As 1n the past, this present edition not only
features stories and articles written by judges
but also significant events happening during the
vear in the courts throughout the country. Its
editorial comumittes has also included a piece on
the recollections and insights of the second Lord
FPresident of the Federal Court, the late Tun Sved
Sheh-Al Haj Sved Hassan Barakbah., The articles
written by the judges, 1n turn seek to highlight legal
1zsues and encourage further discourse 1n order
to enhance knowledge on the topics written and
this 18 part of the Judiciary's effort in promoting
continuoug learning for our judges and judicial
officers. With that same aim in mind and with a
view to egquipplng judges and judicial officers with
the necessary skills in discharging their judicial
functions. the Judicial Academy conducted various
courses and serminars for their benefit and this
effort has been complemented by those conducted in
collaberation with international institutions of high
repute. That which 1s worthy of mention here are
the ones conducted in Boston, Massachusetts and
Iew York by the U.8. Department of Justice Office
of Overseas Prosecutorial Development Assistance
and Training (OCPDAT) for six judges who specialised
in anti-terrecrism cases, This training was @s a
result of the Court Security Assessment Mestings
held in February 2016 between the USA Marshals
Service, OPDAT and my office. I am certain that the
exchange of experiences between the judges with themw
J.8, counterparts, the U &, prosecutors, marshals
and members of the INYPD Counter-terrormsm
unit on terrorism cases and exposure to, amongst
others, U.8.'s federal judicial security measures

Chief Justice of Malaysia

and their best practices in this area would further
benefit the judges when tryving these offences back
home,

Another interesting meeting was the International
Association of Women Judges' Conference held in
Washington 1n May 2018, attended by two of our
women judgss.

This conference 1s important because when so
many forms of gender-based viclence persist in our
soclety, the impact of having the perspectives of
women judges cannot be understated,

Another milestone worthy of note 1s the establishment
of the new specialised court —the Cyber Court which
for now 18 only set up 1n the Kuala Lumpur Court
Complex but with plans for further expansion to
other parts of Malaysia in future. As bornes out bv
its name. this court hears cyvber-related civil and
criminal matters and this includes bank fraud,
hacking, online gambling and pornographyv., The
judges and judicial officers manning the Cyvber Court
are speclally trained in thie area and the courtreom
itself 18 equipped with the latest technology to
facilitate the hearing conducted in it

One of the more important events in cur calendar
wag the Joint Judicial Conference ("the JJC"), This
bienmal mesting was held from 4%-6" INovember 2018
at the Palace of Justice. Putrajayva. Judges from
the SBupreme Courts of Brunel. Singapcre and
Malaysia converged for a joint session to discuss
issues which are critical to them as adjudicators,
One of the chjectives of the JJC 15 of course the
promotion of mutual understanding of sach cther's
laws and judicial process, as well as snhancing
public perception of sach other's institution.

This 18 a useful reminder that apart from the
confidence that inter-curial collaboration can
engender, the sharing of information about the
perspective of other courts will alse be of intrinsic
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value as lifigation becomes increasinglyvinternational
I would like to thank the Hon. Chief
Justice Sundaresh Menon the Chief Justice of

1n nature.

Singapore and his team and the Right Hon. Dato'
Sem Paduka Hy, Kifrawi bin Date' Paduka Hj. Kifla,
Chief Justice of Brunel and his team for being with
us for this purpose,

Thie Yearbook edition 18 particularly interssting
too 1n that some artistic talent from amongst our
ranks ars "unearthed,” I would like to extend
my congratulations to Justice S.I7antha Balan
E .8 Moorthy for his fine piece of art on the cover
and Justice Zainun Al for her painting on page
130, I would also like to thank the officers of the
FPenang High Court: Mdm. Zaharah Hussain and
Mdm. INurzafirah Mohamed All for providing us

the factual background of the sald court.

In coneclusion, I would like to personally thank all
judges, judicial officers and staff of all the courts
in Malaysia for their dedicafion and hard work
which have mmensely contributed to the Judiciary's
excellent performance for all the yvears that I have
been the Chief Justice, I would like to also thank
our stalkeholders such as the Attornev General,
his officers as well as the three law associations
for their continuous support and cosperation with
the Judiciary, My spscial thanks also goes to Tan
£ Haidar Mohamed INoor, Justice Zulkefli Ahmad
Makinudin, Justice INallini Pathmanathan, Justice
Ong Lam Kiat Verncon., Justice Azizah IMNawawi,
Justice Ravinthran Paramasuru. Justice Azizul
Azmi Adnan and Justice Wohd IMazlan Mohd
Ghazali for kindly contributing an article each for
thiz publication,

Tun Arifin Zakaria
Chief Justice of Malaysia

I am indebted to the familv of the late Tan Sn
Abdul Malek Ahmad for kindly shamng with us
their thoughts on our former President of the
Court of Appeal.

Wy thanks ars extended also to cur photographers
Mr, Swafig Samsurdin, Mr, Pang ¥ie Fung,
Iy, Weng Soon Leong and artist M. Muhammad
ITur Hazimi Khalil (Jimmy) who have done well
in making sure thiz Yearbook 1z graced with their
worle, Thank you too to the Percetalkan IMasional
MMalaysia Berhad who have ensured the publication
of this Yearbook,

Last but not least, my appreciation goes to this
vear's Yearbook Committee. helmed by Justice
Zainun All who have selflessly contributed their
time and sffort in making this Yearbook a
guccess and a reality. Thus. I owe myv thanks to
Justice Zainun All, Justice Alizatul Khair Osman
Fhairuddin, Justice Lim Yee Lan, Justice Tenghku
Maimun Tuan Mat, Justice Mohd Zawawil Salleh.
Justice Abang Iskandar Abang Hashim, Justice
Idrus Harun, Justice IMallini Pathmanathan, Justice
Rhodzariah Bujang. Justice Azzah INawawl. Justice
Azizul Azmi Adnan, My, Azrel Abdullah, Vit Sabi
Othman, Mdm. Maimoeenah Aid, i, INoorhisham
Mohd Jaafar. Mdm. Sharmfah INorazlita Sved Salum
Idid. Mdm, Swyahin Jeli Boham, Ms, INerhafizah
Zainal Abidin, Mdm. Farvin Hameedah MNatchiar,
W, Shazali Hidayat Shariff, Mr, Syahrul Sazly IWd
Sain, Mdm, ChangLisia Mr, Muhammad Iskandar
Zainol, Ms, Hazmaida Harris Lee and Ms. Ainna
Sherina Saipolamin,

Wishing one and all happv reading and all the
best 1n vour future undertakings!
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The spectacular curves of the Palace of Justice's main lobby.



A burst of bloom in the precincts of the Palace of Justice
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Preface

The late Oscar Hammerstein (of the Rodgers and
Hammerstein fame) wrote wiselv and accuratelvin the
preface to his own published boolk of selected lyvrics
that the perfect lvric for & musical should be inspired
directly by the story and the characters contained in 1t.

This sentiment is echoed in our publication.
After all. the stories we narvate in our Yearbook
encapsulate our worth as judges. quintessential or
imperfect as they may be,

Only that teo top 1t, this publication has a polgnancy
all 1te own; for in this volume the final chapters
for our retirming Chief Justice will be written. After
taling over the mantle of office 1n 2011 from Tun
Zall Tun Azmi. Tun Anfin Zakara successfully
wrought his own brand of leadership, borne as 1t
were, from his Lordship's aspiration for judicial
excellence. Under his watch, important milestones
in judicial benchmarking has taken place, not
least the enhanced regmime of Environmental
law and the establishiment of various dedicated
courts,

The Chief Justice believes that as judges, we are
infallible. The work we do 18 held up to scrutiny
by stakesholders. academicians and the public. 1n
equal measure. Our work entails an increased
number of public pclicy issues. with the growth
of judicial review, human rights and business and
commerecial disputes.

All this simply means that judges must be on
top of things, The Chief Jusfice's directive for a
comprehensive judges' training programme 1g laid
out with renewed vigour,

Meanwhile the Editomal Committese remains true
to 1ts promise to continue the serialised chapters
on Malaveia's Chief Justice/Liords President and
issues of human mghts. In this publication. we
bring readers into the life and times of Tun Sved
Sheh Barakbah, our second Lord President, We can
visualize the unswerving path taken by Tun Sved
Sheh Barakbah, culminating in his appolntmerit
as the Governor of Penang.

In the human rights series the spotlight in this
outing 12 on the righte of children. We believe
that 1t 18 time these 1ssues are brought to the
public's consciocusness as otherwisze theyv would
remain mere rhetoric, The vulnerability of children
render it necessary that their needs are fulfilled,
and ag nature had intended, thelr parents are the
most appropriate persons to take on this job. The
laws and customs of most countries have enforced
this precept of universzal law, However, as the
pressures of economic competiflion intensifies with
gocizl consolidation, the family unit sometimes
disintegrates: sometimes too, the children reject
parental authority, leading to social problems. This
18 particularly true when children become potential
victims of negligence and abuse.

At the same time 1f 1 1n this sphere (family law)
that the dualism between a global cutlock and
a domestic rootednsss 18 at its most instinctive,
Justice Azizah MNawawil's resonant article on this
subject therefore poses some issues as to why
compliance with the Convention on the Rights of
the Child (CEC) 18 incumbent, Thank vou Justice
Azizah,

Although family law and its cases are not heavy
in our court deckets. ite importance 1s tmumitable.
Each case must. of necessity, be treated with all
requisite skill and attention if an egregious outcome
is to be avoided.

The last publication of the Yearbook saw the
narration of our niche in the regional and global
capital market: this time arcund, our attenticn is
focussed on our burgeoning maritime regime.

In fact the sucecinct article by Justice INallin
Fathmanathan underscores the importance of this
industry. What 1s interesting 18 that the nascent
beginnings of mediation 1n maritime disputes
have now grown in momentum, Hopefully, with
the consent of litigants, senior counsel from the
Malayeian Shipping and Admiralty Commuittes will
avail themselves for nomination for mediation in
maritime disputes,
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This publication makes a conscious effort in reporting
on some of the international conferences attendesd by
judges. These meetings no doubt provided tangble
benefits to those involved.

For some time now, we have strived teo claim
ownership to this publication in more ways than
one, The obvious way of course 18 to chronicle ocur
time on the bench and sometimes, off 1t It 1z only
through graphic accounts given by judges past and
present, that we ave able to trulv appresciate the
essence of judegeship,

Take the chapter on A Judge's Musings. for example;
1t 18 indeed rare that one can have access to the
inner workings of the judicial mind. unless of
course that judge gives an autchliography. or allows
a biography to be written,

In this publication, we are privileged to have
accesg to the thoughts of our former Chief Judge
of Malava, Tan Er1 Haidar Mohamed IMNeoor, who
left an indelible mark in our judicial history,
Though he is not ocne to make much of the
turbulence of his time, the recounting of his storvis
perhaps a rare glimpses into the inner sanctums of
authoritv. Thank vou Tan 8r1 for vour illuminating
outline,

On another note, I am sure readers will particularly
enjoy sound bites from our Justices in the Court
of Appeal, the High Courts of Malaya and Sabah
& Sarawak Justices Verncn Ong. Ravinthran
Paramaguru and Mohd INazlan Mohd Ghazali
respectively, have sach shown the way that what
really matters in judicial work 1g the unerring
sense of justice that sach judee can and should
bring with him on the Bench. Thank you Justices
Vernon, Ravinthran and IMazlan. for vour valuable
insight.

Then we have the refreshingly candid views of ocur
former Chief Justice Tun Zaki Tun Azmi on how he
brought the Judiciary to its level of preparedness,
in termsg of judicial reform. Thank veou Tun Zaki
and Justice Azizul, for that scintillating interview,

The Commmittee 1s privileged too, in cbtaiming
from the Chief Judge of Malava Tan Sr1 Zulkefli
Ahmad Makinudin, an input on 1ssues relating
to the criminal justice svstem i1n Malavsia. Mot

gince Roe v. Wade 410 U8, 113 (1273) has the
jurisprudence of criminal law gained greater impact
and buovancy, Thank wvou Tan Sin

The Committee 1z immensely grateful to the family
of the late Tan Sm Abdul Malek Ahmad (our former
President of the Court of Appeal), for sharing with
His
Lordship was indeed a shining example of judgeship.
Thank you Puan 811 Roziah Sheikh Wohamad and
Mo Farhan Ashrag.

us the stellar presence of the late Tan ESri.

One of the plus factors of being in this Committes
1s the cccasional discovery of unexzpected talent i1n
our midst. In this case, the artistic genius of Justice
ITantha Ealan showed up 1in his interpretation of the
Logan Memeral-Penang High Court' as beautifully
sketched on our front cover, Clearly an engagement
with our creative side will bring its rewards! I am
hopeful that there will be more “surprises in the
next publication, I am sure that indulging in a bit
of ereativity does not hurt as I was to find out
mveslf, Thank vou Justice IMNantha EBalan.

Keeping the best for last, our heartfelt gratitude
goes to our Chief Justice Tun Arifin Zakara. His
Lordship's guiding hand has never failed to propel
us further in pushing the benchmark several notches
higher in ensuring that the content of our past and
present publications continue to embody all that
iz good and great in our institution.

The Chief Justice 18 always conscious that the work
we do should niot be confined within limitations of
gpace. time or even acadermnic disciplines,

We mre thus inspired to include in cur publication,
inter-disciplinary issues, fragments of history and
related problems that make up the entire fabric
of judicial worl.

The Editorial Cormmittee and I would like to place
on record our gratitude to the Chief Justice for his
continuing faith in us carrying cut thiz immense
responsibility for the past six years, Thank wvou
Yang Amat Arif Tun,

On behalf of the Judiciary I would Like to thank
the Editorial Committes whose attentive watch and
lively banter have allowed this publication with
all its 1ntrinsic bellvaches to be printed within the



time line, Thank vou Justice Alizatul Khair Osman
Fhairuddin, Justice Lim Yee Lan, Justice Tengku
Maimun Tuan Mat, Justice Mohd Zawawl Salleh,
Justice Abang Iskandar Abang Hashim. Justice
Idrus Harun, Justice INallinl Pathmanathan, Justice
Ehodzariah Bujang, Justice Azizah Nawawi, Justice
Azizul Azmi Adnan. Mr, Azrel Abdullah, Nr, Sabri
Othman, Mdm, Maimoonah A1d, Mr, INeorhisham
Mohd Jaafar IMdm, Sharifah Ierazlita Sved Salim
Idid, Mdm. Swvahrin Jeli Bchari, Ms IMNorhafizah
Zainal Abidin, Mdm, Farvin Hameedah INatchiar,
My, Shazali Hidayat Shaviff, Mr, Syahrul Sazly Md
Sain. Mdm, Chang Lisia. Mr, Muhammad Iskandar
Zainol, Ms Hazmida Harmes Lee and Ms. Ainna
Sherna Saipolamin.

The Committee's thanks are alse cwed to the
photographer Nr, Weng Soon Leong, our faithful
artist Muhammad [Tur Hazimi Fhahl (Jimmy) whose
fine portraits never fail to intrigue us: we thank
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the PITIVE, whose careful work 18 much appreciated
and finally we are grateful to the unsung herces
of this committes 1.6 Wdm. Azmza Mohd All, my
Regmstrar, Mdm. Sabreena Bakar @ Bahar1, Mdm.
Fohani Ismail my Secretary and W, Mohd ITasir
Hussin my Orderly,

Their stolc participation saw endless streams of
coples and coffees being made availlable to the
cormimittes, thus ensuring that this publication is
not in want,

Like most virtues, resilience more than anv other,
18 certainly regquired i1n a publication such as
this.

Enjov the read |

Justice Zainun Ali
Editor
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THE PENANG HIGH COURT

The history of the Judiciary can be traced back
to the time when Penang Island (then known as
Prince of Wales Island) was acquired by Captain Sir
Francis Light on 11 August 1788, Penang became
a strategic trading post and a proper adjudication
gvatem was needed to govern the settlament,

In 1801, John Dickens was appointed the First
Magistrate in Penang. In 1807, the Roval Charter
of Justice was granted for a statutory reception
of Englhish Law, to exercise jurisdiction in all
It alzo
provided for the setting up for a Supreme Court. A
Ermtish Recorder (Judge) Sir Edmund Stanley, who

civil, eriminal and ecclesiastical matters.

arrived in Penang in 1808 was entrusted with the
establishment of the Court of Judicature.

At that tune, there was no courthouse and court
proceedings were held in the Government House,
A new courthouse at Light Street was completed
towards the end of 1809 The construction of the
eastern portion of the Penang Supreme Court
commenced 1n 1901 and wae officiated by the Chief
Justice of the Strait Settlements. Sir Lionel Cox
on 2% September 1903 The western portion was
completed 1n 1905, The entire court complex was
designed by the municipal engineer,

An annexed bullding was built next to the Supreme
Court Building (now known as the Penang High Court)
to house the Subordinate Courts, The construction
was completed 1n 2007 and was launched by the
Governor of Fenang, Tun Date' Seri Utama (Dr))
Hajl Abdul REahman bin Haji Abbas,

The Compostion
At present, the Penang High Court building
accommodates esight courtrooms with six Judges

and Judicial Cormrmissioners, 13 Reglstrars and 73
High Court staff,

Sources.

The Cupola — The Hidden Gem

At the time the buillding was being restored,
construction workers found a carved wooden ceiling
at the western portion of the building, When the
ceiling was removed they discoversd a cupola with
all its intricate stone works and carvings intact,

The cupola is indeed an exquisite work of art, with
peacock motive stain glass and copper carvings. It
1s beslieved that the cupcla was done during the
time of the East India Company.

The Logan Memorial

The Logan Memorial was erected as a memorial
for James Richardson Logan. He arrmved in Penang
in 1839 with his glder brother, Abraham. He was
renownead for defending the rights of the Eurcpeans
and non-Eurcpesans alike.

Thug, when he died on 20% Oectober 1882 due to
malaria. his death was deeply felt by the people of
the Straits Settlement. In his honour. thev pooled a
fund to erect this monument. The Logan Memoral
stoocd on the grounds of the then Supreme Court
for 138 wvears, to commemcrate his contributions
to their well being. In 2007, the memorial was
relocated to a new location across the Penang High
Court Building,

World Cultural Heritage Site

The Penang High Courtis the genesis of the judicial
svetem 1in Malaveia. With a history of administration
of law stretching back over 200 wvears, the Penang
High Court building remains a svmbol of the
public's right of access to justice, This historecal
building received international recognition when
the United INations Educational, Scientific and
Cultural Organization (UNESCO) designated it as
a World Cultural Heritage Site on T July 2008,

1. Y. AA Tan Sr1 Dato' Abdul Hamid Omar, Adminmistration of Justice in Malavsia, The Denning Law

Journal, page Z-4.

1. Marcus Langdon. Georgetown's Historic Commercial & Civie Precincte., Georgstown World heritage

Inc. 2015 Ed.
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THE OPENING OF THE LEGAL YEAR 2016
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The Opening of the Legal Year 2016 for Peninsular
Malavsia was held on 87 January 2016 at the
Grand Ballroom of the Kuala Lumpur Convention
Centre (KLCO),

The cccasion was graced with the presence of Tun
Date’ Seri Mohamed Dzaiddin Abdullah and Tun
Date’ Ser Zala Tun Azmi, both former Chief Justices
of Malaysla, the Honourable My, INurak Marpraneet,
President of the Constitutional Court of Thailand
and his wife, Mdm. Sumpun Marpranset. Tan Sr
Abu Zahar Ujang, President of the Senate, Dato'
Er1 IMancy Shulori, Minister in the Prime Winister's
Department, Tan 8r1 Dato’ Seri Mohamed Apand:i
Al Attorney General of Malayesia, Mr, Steven
Thiru, President of the Bar Council, as well as
representatives from foreign judiciaries and law
asgoclations.

The Prezident of the Bar Council delivered the first
gpeech, The thrust of his speech was that in the
wear 2015 there were challenges to the rule of law
which affected fundamental constitutional liberties
and universal standards of good governance He
called upon public institutions to be independent
and not submit to pressure. He also touched
upon topics such as the Continuing Professional
Development ("CPD") Scheme, the liberalisation of
legal services and the work done by the INational
Legal A1d Foundation. He raised concerns that lawvers
were being targeted by the police for performing
their cbligations to their clients and that the
principle of legal professional privilege was under
threat.

He ended his speech by declaring the Bar Council's
commitment to uphold the rule of law and hoped
that the weorking relationship between the Bar
Council. the Judiciary and the Attorney General's
Chambers would continue,

The Attorney General began his speech by remarking
that 1t was his first time attending the Opening
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of the Liegal Year since he was appolnted the
Attorney General,

The Attornev General's spesch focused on the
boundarv between confidentiality and transparency,
He cautioned that the two prninciples must be halanced
and reminded the audience that the Attorney
Feneral's Chambers 1s bound by laws pertaining
to the secrecy and confidenfiality of government
information and 1s subject to the disciplinary rules
applicable to civil servants,

The Attorney General ended his speech by pledging
anew to the Chief Justice the commitment of the
Attorney General's Chambers to the fair and efficient
administration of justice in Malaysia,

Chief Justice Arifin Zakaria spoke on the rule of law
and the role of the Judiciary in uphclding the rule
of law. He asserted that the Judiciary would enforce
the law without fear or favour, and stated ", it is
not the role of the couris to make popular decisions.”

The Chief Justice emphasised the difference between
the standards of human rights applicable to western
countries and to Malaysia which is a multi-cultural
society which holde the wvalues encapsulated in
the Rulkun IMNegara pledge. He firmlv stated that
the Federal Constitution 1s the supreme law of
Malayeia and other laws must be promulgated 1n
accordance to it

Before ending his speech. the Chief Justice briefly
informed the attendeess about the 2015 statistics
and of the new 1nitiatives introduced to streamline
the courts swystem.

After the conclusion of the ceremonv. light
refreshments were served before the Judges departed
to the Sheraton Imperial Hotel, Kuala Lumpur for
the 80" Annual Meeting of the Council of Judges
which commenced that afterncon and ended on
10" January 2016,



THE MALAYSIAN JUDICIARY

Judges of the Federal Court marching into the hall

YTEARBCOK 2018



THE MALAYSIAN JUDICIARY
YEARBOGK 2014

Judges of The Federal Court, Stakeholders and Delegates at The Opening of the Legal Year 2018
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THE OPENING OF THE LEGAL YEAR 2016
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THE OPENING OF THE LEGAL YEAR 2016 - SABAH
AND SARAWAK

L — E: Datuk Azaihza Mohd Ahad. Justice Richard Malanmjum, Chisef Justice Arfin Zakama, Dato' Er1 Nancy Bhukim
and Datuk Tiong Thai King leading the procession.

The Opening of the Legal Year 2016 for Sakbah and
Sarawak was held on 22" January 2016 1n Sibu,
Sarawalk. The theme was "Justice with Quality
and Efficiency”,

The procession was led by Chief Justice Anfin Zakara
which began at the Municipal Council Field, Wisma
Sanvan. f1bu and ended at the Sibu Court Complex.
The Chief Justice was accompanied bv the Chief
Judge of the High Court in Sabah and Sarawak,
Justice REichard Malanjum. Minister in the Frime
Minister's Department Datc' 8m IMancy Shukri, the
Sclicitor General of Malaysia Datuk Azailiza Mohd
Ahad., Chairman of the Sibu Mumcipal Council,
Datuk Ticng Thal King Presidents of the Sabah
Law Asscciation and the Advocates Association of
Sarawak, the Etate Attornev Generals of Sabah and
Sarawal and followed by Judicial Officers.

After the pravers and singing of the national
anthem and the state song of Eabah and Sarawak,
the ceremony continued at the High Court 1. Sibu
Court Complex,

The Chief Judge of Eabah and Sarawal expressed
hig gratitude to the Chief Justice for making time
to attend this ceremony despite his busy schedule.

Justice Richard Malanjum urged the attendees to
prepare themselves to mest new challenges and
the possibility of economic woes in 2016, He briefly
spoke on the statistics and stated that cases on
IMative Customary Rights (ITCR) take a long tume
to be disposed of due to the variety of dialects of
the parties involved as well as the cultural and
traditional aspects which are important to the
natives.



Mr, Brenndon Keith Sch, President of the Sabah
Law Assoclafion reinforced the association’s pledge
to the universal legal principle of the rule of law,
He spoke on the asscciation's involvement in the
Iational Legal Ald Foundation and the Borneo
Advocacy Training Centre (‘BATG"). He also recorded
the asscciation's deep condolences to the wvictims
of the sarthquake on 5% Juns 2015,

On behalf of the asscciation, he lauded the Bar
Council' s consensus on the exclusivity of the Sabah
and Sarawal advocates to practice 1n Borneo. He
suggested that the practice of co-opting a Borneo
Judge from the High Court on each appellate panel
in Sabah to be revived

Mr, Leonard D, Shim. President of the Advocates’
Agsociatlon of Barawal emphasised that the courts
should assist ordinary cifizens whe turn te them
for help, and not be ancther level of bureaucracy.
He urged the courts to continue to be the bastion
of justice, fairness and equality. He then brefly
reported the activities of Advocates' Assocciation
of Barawak for the vear 2015 and ended with a
pledge to continue to support the Judiciary and the
Attornev General's Chambers in the administration
of justice in Sarawal,

The Deputy State Attorney General of Sabah, Mdm
Zaleha Rose Datuk Pandin pledged to continue
to give proper advice to the State Government to
uphold the principles of justice and fairness to all,

4 'w‘ .# b e
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to protect the interest of the State Government
and the general public and to ensure that the
relevant authorities in Sabah enforce State laws
fairly and equitably, She alsc gave an assurance
that Chambers would give full and undivided
gupport and cooperation to the courts to enhance
the administration of justice.

The State Attcrnsy General of Sarawal, Datu Abdul
Fazak Tready praised the Video Conferencing Svetem
which linked up the Technology Courts in Kuching,
Sibu. Mir:, Bintulu and Limbang and benefitted the
Chambers by enabling officers to attend hearings in
different districts with time and costs effective. He
also informed of a2 new State law, 1.e. the Forests
Ordinance 2015 regarding the administration and
management of forests in the State.

The Sclicitor General of Malaysia, Datulk Az=iliza
Mohd Ahad, delivered the speech on behalf of the
Attorney General of Malaysia, She spoke on the
unilateral conversion of minors, terrorsm, safety
of prosecutors (which applies equally to judges and
lawvers), the implementation of adminmstrative
empowerment of the Babah and Sarawak State
Governments. the liberalisation of the legal
gervices and lsgal aid, She locked forward to
the continuation of the cooperation between the

Chambers, the Judiciary and the Sabah and Sarawak
Bar,

The ceremony ended at noon,

Judges and Btakeholders at the Opening of the Legal Year 2016 -
Sabah and Barawak assembling in front of the Sibu Court Complex.
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CHAPTER 2

THE FEDERAL COURT
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THE FEDERAL COURT

The Federal Court's echedules and fixtures of cases in
2016 remained as busvas it was in the preceding vear.
The riumber of cases registered in the Federal Court
has been steadily mecreasing in the past few vears,

The three main categories of cases that come up before
the Federal Court are leave applications. civil appesals
and criminal appeals,

However, leave applications form the bulk of the
cases 1n the Federal Court as leave to appeal to the
Fedearal Court must be obtained beforehand by a party
intending to bring an appeal before the Federal Court
in a civil case pursuant to section 98 of the Courts of
Judicaturs Act 1964

In 2016, a total of 702 leave application cases were
registersd, an increase of 16% to the number of cases
registered 1n 2015 (805 cases) The Federal Court
succeeded 1n disposing of 762 cases out of 1281 cases
pending in 2016, The balance of leave application
cases as at 317 December 2016 stood at 519 cages, It is
notewcorthy that the disposal rate of leave applications
as compared to the cases registered for the year 1s an
impressive 89%, For the record. a total of 158 leave
applications were allowed 1n 2016, the same exact
number of leave applhcations allowed 1n 2015, Thus
translates to 22% of the total leave applications being
disposed of 1n 2018

As for civil appeals, a total of 155 cases were registered
1in 2016 showing a decrease of 2% in the number of
cases registersed as compared to 2015 (158 cases).
The high number of leave applications allowed by the
Federal Court again contributed to high number of
civil appeals registered. The Federal Court succesded
1n disposing of a total of 157 civil appeals out of 361
pending civil appeals, leaving a balance of 204 ciwnl
appeals as at 31* Decamber 2016, The disposal rate as
compared to the civil appeals regmstered for the vear
15 101%. In compamson, only 137 civil appeals were
disposed of 1n year 2015

Atotal of 338 crimmnal appeals wereregisteredin 2016,
an ncrease of 9% to the number of cases remstered
in 2015 (309 cases), The Federal Cowrt succeeded in
disposing 353 criminal appeals out of 417 criminal

appeals pending. leaving a balance of 403 eriminal
appeals as at 317 December 20168, The disposal rate as
canpared to criminal appeals registered for the yvear
1z 104%, It 1s also interesting to note that there was
a significant increase 1n the regstration of crirminal
appeals relating to habeas corpus application before
the High Court. In 2015, only 32 emiminal appeals
relating to habeas corpus were registered. The number
of ermminal appeals relating to habeas corpus more
than doubled to 83 cases in 2016 or an increase of
159%,

In this regard. I would like to take this opporturity to
record my sincere appreciation to all miv learned sister
and brother Judges. officers and staff of the Faderal
Court for their continuous cormmitment and hard work
throughout the vear.

In 2017. the Federal Court continues its purswt of
clearing pre-20168 cases by the end of the vear with
a target disposal rate of 100%, This will be done by
fizing the hearing date of acase to not more than thres
months from the date of case management providsd
that the particular case 1s ready for hearing. Priorty
will also be glven to ageing cases and casess stermming
from  interlecutcry applications before the courts
below, In 2018, the Federal Cowrt managed to dispose
of 779 pre-2016 cases leaving a balance of 274 cases.
The disposal rate as compared to the pending cases on
1* January 201618 T4%

Federal
conducting case management for leave applications

The practice of a single Court Judge
will be continued. In addition. the Federal Court plans
to have in-house training for Registrars of the Federal
Court which will be conductead by Judgss. The chjective
af this prograrmme 1s to further improve the efficacy of
case managements conducted by REeglstrars,

In hne with the phrase ‘towards a greener
environment’ the Federal Court plans to introeduce an
"e-correspondence” system where all correspondences
with the Federal Court are done electronically through
e-mail. As such, all correspondences from the Federal
Court will no longer be sent by fax ar post. The prume
chjective in the implementation of this is to reduce the
usage of paper and reduce costs for all parties.
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The advancement of the e-court system in Malavsia
will also see the full implementation of the e-filing
svstem 1n the Federal Court in May 2017 to include
civil appeals and criminal appeals. Curently, only
leave applications utilise the e-filing svstem,

Finally, the Federal Courtisin the midst of conducting
a study on all the practice divections currently in force
withregard to the administration of the Federal Court,
The chisctive of this endeavour 1s to produce a single
and comprehensive set of practice direction covering
all aspecte of the administration of the Federal Cowrt.

The wear 2016 witnessed the retirement of Justice
Abdull Hanund Embong, On behalf of my colleaguss 1n
the Federal Court. I would like to record my sincers
appreciation to Justice Abdull Hamid Embong for his
immensge contribution to the Judiciary. I wish him a
happy and prosperous retivement,

Last vear we witnessed the slevation of Justice Balia
Yusof Wahi and Justice Azah Al to the Federal Court
Bench, I welcome and congratulate them on their
appointment,

In addition, I would also like to welcome our learned
brother Justice Jeffrey Tan Kok Wha to the Federal
Court Bench fclowing his appeointment as an
additional Judge of the Federal Cowt pursuant to
Article 122 (1A) of the Federal Constitution.

All goed things would eventually cane to an end. My
tour of duty as Chief Justice of Malaysia is no exceptlon.
The past =ik years have certainly been an enriching
and fulfilling experience for me. I would like to take
this cpportunity to record my heartfelt gratitude to
my learned sister and brother Judges, officers of the
Judicial and Legal Service and staff personnel of all
the courts throughout Malayvsia. My thanks are also
owed to the stakehclders and the entire MMalavsian
legal fratermity for their cooperation and contrbution
during my tenure as the Chief Justice of Malavsia,

Finally, I would also like to take this opportunity to
express my utmost and sincere gratitude to members
of iy farmily for thelr unwavering support throughout
my entire carser.

Justice Arifin Zalkara
Chief Justice of Malaysia

Judges of the Federal Court

o

Justice
Justice
Justice
Justice
Justice
Justice
Justice
Justice
Justice
Justice
Justice

Justice

Abdull Hamid Embong
Surivadi Halim Omar
Ahmad Maarop
Hasgan Lah

Zainun Al

Abu Bamah Nordin
Ramly Al

Azahar Mohamed
Zaharah Thrahim
Balia Yusof Wahi
Aziah Al

Jeffrev Tan Kok Wha
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PERFORMANCE OF THE FEDERAL COURT IN 2016

The performance of the Federal Court 1n 2016 18 shown below 1n graphical form:

TRACKING CHART
TOTAL NUMBER OF REGISTERED, DISPOSED AND PENDING CASES
FOR THE YEAR 2016
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The three main categeres of cases in the Federal Court are motions for leave to appesal, civil appeals
and criminal appeals, Other matters include civil and criminal references, criminal applicaticns and
cases where the Federal Court ewxercises its original jurisdiction pursuant to Article 128(1) of the

Federal Constitution.

There 15 an increase 1n the number of pending casess in the Federal Court as at 317 December 2018,
which 18 1137 as compared to 1212 as at 31 December 2015, In 2016, 1218 cases were regstered as
comparad to 1087 cases in 20168, showing an increase of 10%. Out of all these cases, 12935 cases were
disposed. achieving a disposal rate of 106% against the total numhber of registered cases 1n 2016,
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TRACKING CHART
TOTAL NUMBER OF REGISTERED, DISPOSED AND PENDING CASES
AS AT 315" DECEMBER 2016
(LEAVE APPLICATIONS)
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Registration for leave applications showed an increase of 16% from 605 in 2015 to 702 in 2018, The
number of cases dispossd in 2016 is 762 as compared to 567 cases in 2015, As at 31° Decemnber 20186,
the total number of leave application before the Federal Court is 519 cases, The disposal rate of leave
application against the cases registersd 1z at 92%.
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TRACKING CHART
TOTAL NUMBER OF REGISTERED, DISPOSED AND PENDING CASES
AS AT 315" DECEMBER 2016

(CIVIL APPEALS)
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For civil appeals. the registration showed a decrease of 2% from 158 in 2015 to 155 in 2016, The
Federal Court dispesed of a total of 157 civil appeals ocut of 206 pending appeals, leaving a balance
of 204 civil appeals as at 31% Decemnber 20168, The disposal rate of civil appeals against the cases
regstered 15 101%,
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TRACKING CHART
TOTAL NUMBER OF REGISTERED, DISPOSED AND PENDING CASES
AS AT 315" DECEMBER 2016

(CRIMINAL APPEALS)
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For criminal appeals, the number of cases registered in 2016 is 332 as compared to 302 cases in 2015
The Federal Court managed to dispose of 353 cases in 2016 as compared to 460 appeals 1n 2015,
leaving a balance of 403 as at 31" December 2016. The disposal rate of criminal appeals against the
cases registered is 104%.
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TRACKING CHART
TOTAL NUMEER OF REGISTERED, DISPOSED AND PENDING CASES
AS AT 315" DECEMBER 2016
(ORIGINAL JURISDICTION/CRIMINAL APPLICATION/
CIVIL REFERENCE/CRIMINAL REFERENCE)
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For other matters comprising original jurisdiction. criminal application, civil reference and cruminal
reference. there were 22 cases registered in the Federal Court throughout 2018, out of which 21 cases
were disposed 1n 2016, As at December 2016, there were only 11 cases pending
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THE COURT OF APPEAL






THE MALAYSIAN JUDICIARY
YEARBOGK 2014

THE COURT OF APPEAL

This 18 my sixth peolicy statement for the Court of
Appeal. Looking back. I must say that, 1t 1s a great
pride and honour to lead the Court of Appeal and
zee its accomplishment,

When I was appointed as the President of the Court
of Appeal 1n 2011, my firet priority was to clear
the backlog of cases. At that time. the number
of appeals pending stood at a staggering 10,771,
With the unwavering commitment and the esprit
de corps amongst the Court of Appeal Judges. court
officers and support staff. we managed to reduce
the number of pending appeals 1n 2011 to 8302,
It was further reduced to 558583 in 2012, 4221 in
2013, 8208 in 2014, and 2827 1n 2015,

Unfortunatelyv. in 2018, cur disposal rate could not
match the number of appeals registered, A total
of 4091 appeals were disposed of ag against 4481
appeals registered. Thus, making the percentage
of disposal against registration at 92% and leaving
the number of appeals pending to 3017 as at 31
December 2018, However, I take comfort that the
increase in the number of pending appeals was
largely due to a 20% increase in registration of
new appeals, and out of 23017 appeals pending.
only 214 cases were pre-2018 appeals. The rest are
2018 appeals which constitute 93% of the appeals
pending. In effect, only 7% of 3017 pending appeals
are more than one year It 1s targeted that the
214 pre-2016 appeals will be disposed of within
the first quarter of 2017, I am confident that the
target will be achieved.

Infact. in gome categories of appeal. we ars currvent,
All pre-2018 Muamalat and Adrmiralty Appeals
had been dispesed of Eimilarly, criminal appeals
from the Subordinate Courts (Code 02) as well as
appeals involving government servants (Codes 08A
and 06B) are now current except for four cases,
Likewise, cases relating to death penalty appeals
(Code 0EM), we have only five pre-2018 appeals
pending. The rest of the cases are 2016 appeals
filed 1n 20186,

I must acknowledge that the success of the Court
of Appeal 1n disposing the appeals expeditiously
could not have been possble without the cooperation
and hard work of the Judges as well as officers

and staff of the Court of Appeal now headed by
the Registrar of the Court of Appeal. Madam
Iorsharidah Awang,

At the same time. I would Iike to takes this opportunity
to acknowledge the efforte of cur stakesholders.
especially the Attorney General's Chambers and
the Bar for their considerable efforts 1n working
cooperatively with us. With their continued support.
I am opftimistic that the Court of Appeal wll
accornplish its maission,

For the vear 2017, the Court of Appeal will continue
its effort to hear and dispose of all appeals within
the time line. I am confident that the long waiting
pericd for appeals to be heard in the Court of Appeal
will be a thing of the past, It is my ultimate target
that all appeals fized before the Court of Appeal will
be heard without any adjournments, Success in this
regard can only be ensured with shared cooperation
of the Bar and the Attorney General's Chambers.

With the acceptable number of appeals pending at
the Court of Appeal. I have decided for 2017, to limait
the number of sitting dave for judges to 10 davs
in a month, This 1s to allow the Judgess to takes a
breather firom hearing cases and by doing so 1t would
give them more time to read the appeal records
as well as to write thelr grounds of judgments. In
2016, although the Court of Appeal Judges were
busy with the daily schedule in the Open Court,
theyv had produced a total of 465 judgments. of
which 284 grounds of judsments were in respesct
of c1vil appeals whilst 181 grounds of judgments
were 1n respect of criminal appeals,

On a different note, the wear 2016 witnessed the
retivement of the Court of Appeal Judge, Justice
Abdul Aziz Abdul Rahim. I am deeply grateful
to him for his immense contributicons to the Court
of Appeal. I wish him a blissful retirement and
every success 1n his future undertakings.

The year 2016 also witnessed the elevahon of
Justice Balia Yusof Wahi and Justice Aziah Ali
from the Court of Appeal to the Federal Court. I
would like to congratulate both of them and at the
same time thank them for all their contributions
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rendered ag Judges of the Court of Appeal,

At the same time. I am also pleased to welcome the
appointments of new Court of Appeal Judges, namely
Justice Zaleha Yusof, Justice Kamardin Hashim,
Justice Mary Lim Thiam Suan. Justice Yaacob
Md Sam. Justice Zabariah Mohd Yusof, Justice
Hasnah Mohammed Hashim, Justice Harmindar
Singh Dhaliwal, Justice Abdul Karim Abdul
Jalil and Justice Asmabi Mohamad to the Court
of Appeal, I take this opportunity to congratulate
them and I lock forward to working with them, I
am conflident that thewr diverse backegrounds will
be invaluable to the Court of Appeal.

Ag a parting note, I would like to convey my
optimism for 2017, To the Court of Appeal Judges
as well ag the officers and staff, let us reach new
heights together and worlk towards the betterment
of the Court of Appeal and the Malaysian Judiciary
as a whale,

Thank wvou.
Raus Sharif

President
Court of Appeal, Malaysia

JUDGES OF THE COURT OF APPEAL

%]

o)

14,

15,

16.

28,

29,

30.

Justice Alizatul Khanr Osman Khairuddin
Justice Mohtarudin Balki

Justice Abdul Azz Abdul Eahim
Justice Lam Yee Lan

Justice David Wong Dak Wah

Justice Rohana Yusuf

Justice Tenglku Maimun Tuan Iiat
Justice WMohd Zawawi Salleh

Justice Dr. Hamid Sultan Abu Baclker
Justice Zakama Sam

Justice Abang Iskandar Abang Hashim
Justice Umi Kalthum Abdul Majid
Justice Varghese Ceorge Varugheses
Justice Ahmadi Asnawil

Justice Idrus Harun

Justice INallim Pathmanathan

Justice Dr. Badariah Saharmd

Justice Vernon Cng Lam Kiat

Justice Abdul Rahman Sebh

Justice Dy, Prasad Sandosham Abraham
Justice Zamam A Rahim

Justice Zaleha Yusof

Justice Kamardin Hashun

Justice Mary Lun Thiam Suan

Justice Yaacob Vd Sam

Justice Zabariah Mohd Yusof

Justice Hasnah Mohammed Hashim
Justice Harmindar Singh Dhaliwal
Justice Abdul Harim Abdul Jalil

Justice Asmabl Mohamad
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PERFORMANCE OF THE COURT OF APPEAL
IN THE YEAR 2016

Az at 31" December 2018, there were 3017 appeals
pending in the Court of Appeal, Out of 3017 appeals
pending, there are only 214 pre-2016 appeals, The rest
are 2016 appeals which constitute 93% of the appeals
pending. Thus. in the Court of Appeal. except for 7% of
the appeals. the rest of the appeals are current,

In 2016, a total of 4091 appeals were disposed of as
against 4481 cases registersd. The percentage of
disposal 1z 92%. This 1z the first time in the last six
vears that the number of disposal 15 lower than the
number of cases registered. The main reasocn being
that the registration of appeals had increased by 20%.

As 1n the last s1x vears. appeals adjudicated upon
in the Court of Appeal are broadly categorised into
Interlocutory Watters Appeals (IM), Full Trial Cinl

Lppeals (FT) and Criminal Appeals, For moritoring
purposes, the FT Appeals are further categeomssd
into five sub categories namely, the INew Commercial
Court Appeals (MNCC), Mew Civil Court Appeals
(ITCw ). Intellectual Property Appeals (IPCV).
Muamalat Appeals and Adrmiralty Appeals, In 2014,
a Construction Court Appeals has been added as
another category,

In addition, the Court of Appeal also hears application
for leave to appeal to the Court of Appeal which are
mostly appeals that cmginate from the Subordinate
Courts,

The overall performance of the Court of Appeal 1n 2018
can be sesn in GRAPH A below:

GRAPH A

NUMBER OF APPEALS REGISTERED AND DISPOSED OF IN 2016
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It can be zeen that the number of appeals bBrought
forward to 2017 18 3017, Unhke the previcus vears,
the disposal rate 1z shghtly lower than the number
of cases resgistered. However, we have less ageing

appeals, Asg at 31% Decamber 2018, thers were only 214
pre-2018, It compnses only 7% of the pending appeals,
It 18 targeted that all these appeals will be disposed of
within the first quarter of 2017,
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Interlocutory Matters Appeals

In 2018, a total of 289 Interlocutory Matters Appeals (IM Appeals) wereregistered. On top of that, there were 140
IM Appeals brought forward from 2015, Out of these 280 IM Appeals were disposed of. maling the percentage
of disposal against registration at 93.64%.

As at 31°° December 2018, there were 1529 IM Appeals pending. out of which, 12 appeals were pre-2018 appeals,
It 1s targeted that these 12 pre-2016 appsals will be disposed of within the first quarter of 2017,

Asfor the appeals registered in 2018, 1t 1s targeted that it will be disposed of within three to six months, and the
very least not excesding more than a yvear,

GRAPH B

INTERLOCUTORY MATTERS APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Full Trial Civil Appeals

In 2018, a total of 721 Full Tral Appeals (FT Appeals) were registered. 584 FT Appeals were brought forward
from 2015, Out of these. 7562 appeals were disposed of maling the percentage of disposal against the number of
registration at 104%,

In 2016, the registration of FT Appeals increased by 30% from 557 in 2015 to 721 in 2018, For the FT Appeals
registered in 2016 alone, the Court of Appeal successfully disposed of a total of 232 appeals.

Az at 31° December 2016, there were 553 F'T Appeals pending in which 78 are pre-2016 FT Appesls, The target
18 to dispose of all 78 appeals within the first half of 2017,

GRAPH C

FULL TRIAL CIVIL APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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New Commerecial Court Appeals
811 INew Commercial Court Appeals (NNCC Appeals) were registered in 2018, 258 appeals wers brought forward
from 2015, Qut of these appeals. 4268 appeals were disposed of malung the percentage of disposal against

reglstration at 83.36%.

In 2016, 258 ICC Appeals registered in 2015 had been disposed of except for 12 appeals, Iti1s our prierity to
dispose of all these 12 appeals within the first quarter of 2017,

For the ITCC Appeals registered in 2018, 185 had been disposed of leaving a balance of 340,

The number of INCC Appeals registered, disposed of and pendingin 2016 18 shown in GRAPH D,

GRAPH D

NEW COMMERCIAL COURT APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING

300

250

Mo of cases

JAN | FEB | MAR | APR | MAY | JUN | JUL | AUG | SEP | OCT | NOY | DEC
—#— Brought Forward | 258 | 278 | 283 | 285 | 331 | 358 | 366 | (3688 | 384 | 360 | 343 | 334 | 340
| == Ragistration 44 38 44 63 | 48 29 43 54 43 32 4 | 41

—— Disposal 20 23 42 27 2 3 30 41 47 it 43 35



THE MALAYSIAN JUDICIARY
YEARBOGK 2014

New Civil Court Appeals
1784 INew Ciwil Court Appeals (WCvC Appeals) were registered in 2018, 875 appeals were hrought forward from
2015, Out of these appeals. 1568 were disposed of. malking the percentags of disposal against registration at

S0%,

As at 31°° December 2016, there were 49 pre-2018 INCvC Appeals pending. These 49 appeals have been fixed for
hearing in the first quarter of 2017,

With regard to 1784 TCvC Appeals registered in 20158, 7583 appeals were disposed of. leaving a balance of 1011,

The number of regstered, disposed of and pending INCvC Appeals 1in 2018 can be s=en in GRAPH E

GRAPH E

NEW CIVIL COURT APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Muamalat Appeals

Muamalat Appeals are now current All 25 Muarﬂalat'f’;ppaals registered in 2015 brought forward to 2016 had
been disposed of.

In 2016. out of the 29 appeals registered. 12 appeals had been disposed of, leaving a balance of 17 appeals. The
number of registered, disposed of and pending Muamalat Appeals in 2018 can be seenin GRAPHF.

GRAPH F

MUAMALAT APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Intellectual Property Appeals

There were 32 Intellectual Property Appeals (IP Appeals) brought forward to 2016 and there were 39 appeals
registered in 20168, Out of these appeals. 36 appeals were disposed of. malang the percentage of disposal against
registration at 92%,

As at 31°° December 2018, there were 12 pre-2016 IP Appeals pending, of which 10 appeals had been heard and
judpment was reserved. The other two appeals have been fized for hearingin January and February 2017,

With regard to 32 appeals registeredin 2016, 11 appeals had been dispozed of leaving a balance of 28 appesals,

GRAPH G

INTELLECTUAL PROPERTY APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Admiralty Appeals

Adrmralty Appeals are now current. All four Admiralty Appeals registered 1n 20 15 brought forward to 2016 were
disposed of.

Out of 16 appeals registered in 2016, six were disposed of leaving a balance of 10 appeals.

GRAPH H

ADMIRALTY APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Construction Court Appeals

All 45 Construction Court Appeals registered in 2015 that were brought forward from 2015 were disposed of
except four appeals.

In 2016. a total of 81 Construction Court Appeals were registered. Out of these 81 appeals. 12 appeals had been
disposed of leaving a balance of 62 appeals.

In this regard we are grateful to the Construction Industry Development Board (CIDE) for equipping the

courtroormn with the latest technologies, which have been of a great assistance to the court's efficient disposal of
Construction Court Appeals,

GRAPH 1

CONSTRUCTION COURT APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Lieave Application
The 85 Leave Applications brought forward from 2015 had been successfully disposed of in early 2016,

In 2018, there were 435 Lieave Applications registered and 424 Leave Applications were disposed of. making the
percentage of disposal against the number of applications registered at 97%.

The number of registered, disposed of and pending Leave Applications in 2016 can be seenin GRAPH .J,

GRAPH J

LEAVE TO APPEAL IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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For Leave Applications, the time hne for disposal 1= three moenths,

In 2018, a total of 435 Leave Applications were registered of which 332 were disposed of, The remairing 95 are
well within the three month time line. except for 17 applications as can be seen below:

LEAVE TO APPEAL 2016
MONTHLY REGISTRATION AND DISPOSAL

REGISTERED
DISPOSED OF PENDING
MONTH
Jan 17 il
Feb 27 2
Mar B2 b2
Apr 38 38
May 41 41
June 38 36 2
ol 54 51 3
Aug 23 91 g
Sept 37 o 10
Ot a7 21 16
Tlew 36 5] 30
Deo 35 2 33
Total 435 339 96

Criminal Appeals

In 2016, there were 1020 Cruminal Appeals registered. There were 6684 Criminal Appeals brought forward from
2015, Out of these appeals. 930 Crimnal Appeals were disposed of. making the clearance rate at 93%. For the
appeals registersed 1n 2016, 270 appeals had besn disposed of

All 54 pre-2018 Crirmnal Appeals in Sabah that was brought forward to 2016 had been disposed of except two
appeals which have been fixed for hearing in February 2017, Similarly, all 42 pre-2018 Criminal Appeals 1n
Sarawal that was brought forward to 2016 had been disposed of, Therefore, all the Criminal Appeals in Sabah

and Sarawal are now current.
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The Criminal Appeals from the Subordinate Courts (Code 09) ag well as appeals involving government servants
(Codes O68A and 08E) are now current except for four cases, Likewize, cases relating to death penalty appeals
(Code 08), we have only five pre-2018 appeals pending: The rest arve appeals filed 1n 2016,

The pending Criminal Appeals as at 21°° December 20168 can ke seen in GRAPH K.

GRAPH K

CRIMINAL APPEALS IN 2016
NUMBER OF REGISTERED, DISPOSED OF AND PENDING
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Conclusion

Degpite the 20% increase in registration of appeals in 2016, these statistics show that the Court of Appeal has
still managed to maintain a relatively high total disposal rate of 92%.

For 2017, our aum 18 to ensure that all appeals registered in the Court of Appeal will be disposed of within one
vear from the date of registration. It is also our aim to minimise the number of adjourmments and to ensure that
once a case 18 fixed, 1t will be heard and will be disposed of.
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A panel of the Court of Appeal Judges compnsing an all-female coram,
(L-FE); Justice IMallini Pathmanathan. Justice Alizatul Ehair Osman Ehanuddin (Chairman) and
Justice Zabariah Mohd Yusof
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THE COURT OF APPEAL SITTING AT THE QUEEN
ELIZABETH HOSPITAL, KOTA KINABALU

SUADIN @ SHUHAIDDIN BIN LANGEKAB v. PENDAKWA RAYA
(Criminal Appeal No: S-09-144-06/2014)

The sitting of the Court of Appeal on 23" September
2016 comprising Justice Rohana Yusuf (Chairman),
Justice Ong Lam Kiat Vernon and Justice Hasnah
Mohammed Hashim in Hota Finabalu, tock an
interesting turn when the appellant in one of the
cases, buadin @ Shuhaiddin bin Langkab fell 111
and was admitted to hospital, prior to the hearing.
This case was an appeal by the said Suadin @
Shuhaiddin bin Langkab agsinst the decision of
the High Court which affitmed the decision of
the Bessions Court. The appellant was chargsd
with two offences under the Anti-Corruption
Act 1997, The Sessions Court had convicted the
appellant on both charges and sentenced him to 18
months imprmsonment and a fine of EM2 million
for the first charge and 12 meonths imprisonment
and a fine of RM750,000.00 for the second
charge,

The medical cfficers at the Queen Elizabeth
Hospital in Kota FHinakalu who attended to the
appellant however confirmed that despite his
illness, the appellant was neverthelesss fit to hbe
trmed. Since this case had been postponed for too
many times, the Court of Appeal decided to carry
on with the hearing. For purposes of expedisncy,
the Court of Appeal declared the hospital ward an
open court, pursuant to section 7 of the Cruminal
Procedure Code (Act 593). The hearing of Suadin @
Shuhaiddin's appeal was thus conducted under the
gsupervielon of medical stafl of the said hospital, The
appellant was represented by Counszsel INelson W,
Angang and Lovetto 8 Padua while Deputy Public
Prozecutor INorzilati Izham @ Zainol appeared for
the prosecution. The Court of Appeal dismissed
the appellant's appeal and affirmed the decision
of the courtes below,

Seminar room 1in the general ward at the Queen Elizabeth Hospital, Kota HKinabalu, SBabah was
declared ag an open court to facilitate the hearing of the appeal on 23 Beptember 2018.
(The Court of Appeal Judges are seen in the foreground.)
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THE HIGH COURT IN MALAYA

For the vear 2016 the High Court in Malaya and
the Subordinate Courts have again successfully
addressed the clearing of backleg of cases. The
Judges and Judicial Officers have discharged their
judicial duties tirelessly to ensure that cases fixed
and heard before them are disposed without undue
delay. However. it has been impressed upon them
that the expeditious disposal of cases should never
ke at the expense of justice, All cases are to be
resolved in a falr and just manner, With the Case
Management System 1n place and the Managing
Judges appointed amongst the serior members of
the Superior Courts to manage and supervise the
registration and disposal of cases before the Courts,
we are on the right track towards achieving the
status of being current 1n the disposal of the cases
for all level of the Courts

For the yvear 2016, the High Courts have disposed
48,412 civil cases and 4,253 crirminal cases. The
Sesslons Courts have disposed 42 855 civil cases
and 35 448 criminal cases. The Magistrates Courts
have disposed 277 350 civil cases and 184 782
crimingl cases, The high number of cases disposed
by these Courts reflect the hard work and efforts
made by Judges and Judicial Officers 1n dispensing
theiwr judicial duties, The detailed statistics are as
per Appendix A,

It 1g to be noted that since the vear 2002, the Judiciary
has successfully embarked on its transformation
programme to furthsr enhance the efficiency of the
Court's delivery system. The E-Court project was
introduced, which includes the Court Recording and
Transeription Svstem (CRT), the Case Managsment
System (CME) and the E-Filing System, Theze
svstems have enhanced the level of efficiency in the
registration and disposal of cases and the results
are reflected in the high rate of case disposal over
the past vears.

The second phase of the E-Court project, which
was launched in early 2016 15 focused on extending
the use of CMES and E-Filing to all Courte 1n svery
state 1n Peninsular Malaysia. The CME would
also be expanded to include the administration
of ecriminal cases. The second phase would also
include the process of filing the Power of Attorney

by electronic means, Parties would no longer need
to file in hard copies of the relevant documents
and by doing so. they would be able to file their
applications from thelr respective offices. On the
electromic bidding for the court auction proceedings,
that 1s the E-Lelong (E-Auction) project. it 1s1n its
final stage and expected to be fullv implemented by
2017, This project sums to facilitate and improve the
Court's current precedure on auctlon proceedings
in crder to make it more transparent and more
accessible to the public,

Owver the years the Judiciary had taken the initiative
to establizsh a number of specialised courts with
a view to the disposing of cases without undue
delayv, The time line set for the disposal of cases
by these specialised courts 1z between six to twelve
months from the date of registration of the cases
until the hearnng of the case to 1ts final conclusion.
The latest addition to this specialised court 1s the
Cwbercrime Court, which is to deal with cybercrime
offences under the relevant lemslations, including
the Sedition Act 1848 and the
and Multimedia Act 19898,

Communications

On judicial education and traimng. the Judges and
the Judicial Commissioners of the High Court will
continue attending courses, sermmnars and workshops
conducted by the Judges of the Federal Court and the
Court of Appeal through our own Judicial Academy
set-up by the Judicial Appointments Commission
(JAC). Topics and subject matter of interests.
which arve relevant to the Judges in the dischargs
of their judicial duties ars chosen for the training
programme conducted over the weekend wherein a
group of 15-20 Judges and Judicial Commissioners
are gelected to attend at any one programme, It is
expected that through this programme the Judges
would be able to further improve themselves in the
discharges of their judicial functions and keeping
abreast with the development of the laws and
changes that are taking place.

Finally, going into the final vear of my tenure of
office as the Chief Judge of the High Court in Malava
and before my retirement. I would like to take
this opportunity to convey my sincere appreciation
and thanks to all the Manasging Judges, Judges
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and Judicial Commuissioners, Judicial Officers and
supporting staff for their support and cooperation in
enabling me to dischargs my role and responsibility,
I am guite confident that with the hard work and
dedication shown, it would pave the way for the
Judicliary towards achieving greater heights,

Zullkefli Ahmad Makinudin
Chief Judge of Malaya
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Justice

MALAYA 2016

Bu Geok Yiam

Lau Bee Lan

Bit1 Mariah Ahlmad

Wan Afrah Wan Ihrahim
Meohamad Zabidin Mohd Diah
Abdul Halim Aman
Zulkifli Bakar

Mohd Azman Husin

Mohd Sofian Abd Razak
Ghazali Cha

John Louis O Hara
Fosnaini Saub

curayva Othiman

Ahmad Zaidi Ibrahim
Mariana Yahva

Azman Abdullah

Mohd Yazid Mustafa
Zainal Azman Ab Azz
Halijah Abbas

Alkhtar Tahir

Hue Siew Kheng

Noraini Abdul Rahman
Mor Bee Amffin

Yeoh Wee Elam

Amelia Tee Hong Geok Abdullah
Hag Zanah Mehat
Hadhamah Sved Ismaail
Mk Hasmat ik Mohamad
Hampah Farkullah

See Mee Chun



43,

44,

Justice Samsudin Hassan

Justice Lee Swee Seng

Justice Kamaludin Md Said

Justice Ahmad INasfy Yasin

Justice Teo Say Eng

Justice Rosilah Yop

Justice Hashim Hamzah

Justice Azizah [Nawawi

Justice Vazeer Alam Mydin Meera
Justice Siti Khadijah 8, Hasszan Badjenid
Justice Mohd Zalki Abdul Wahab
Justice 8 ITantha Balan E.8, Moorthy
Justice Abu Bakar Jais

Justice Che Mohd Ruzimma Ghazali

JUDICIAL COMMISSIONERS

OF THE HIGH COURT IN MALAYA 2016

10,

11,

12,

13,

14,

15,

Judicial Commmissioner Zakiah Hasim
Judicial Comrmmssioner Gunalan Munandy
Judicial Commissioner Wong Teck Meng
Judicial Commizsioner 8. M, Komathy Suppiah
Judicial Comrmissioner REozana All Yusoff
Judicial Commissicner Abu Bakar Hatar
Judicial Commmissionsr Ab Karim Ab Rahman
Judicial Commissioner Lim Chong Fong
Judicial Commissioner Azimah Omar
Judicial Comrmissioner Nordin Hassan
Judicial Comimissioner Mat Zara' =i Alias
Judicial Cormrmigsioner Azmi Ariffin

Judicial Commissioner MNoorin Badaruddin
Judicial Comrmissioner Collin Lawrence Sequerah

Judicial Commissicner Wong Eian Kheong

21

32,

34.

35,
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Judicial Comrmissioner Azizul Azmi Adnan
Judicial Commissioner Mohamed Zaim Mazlan
Judicial Commissicnsr Dr, Sabirin Ja afar
Judicial Commissicner Dr. Choo Kah Sing
Judicial Commissicner Ahmad Bache
Judicial Commissioner Mohd Firuz Jaffril

Judicial Commissioner Mohd INazlan Mohd
Thazall

Judicial Commissioner Reslan Abu Bakar
Judicial Commissioner Abdul Wahab Mohamed
Judicial Commuissioner Al-Baishah Abd Manan
Judicial Commissicner S1t1 Marizim Othman
Judicial Commissionsr Hassan Abdul Ghan
Judicial Commissioner Chan Jit L1

Judicial Commissicner Muhammad Jamil
Hussin

Judicial Commissioner Havatul Akmal Abdul
Aziz

Judicial Commassioner Wan Ahmad Farmd
Wan Salleh

Judicial Commissioner Mohamad Sharff
Abu Bamah

Judicial Commussioner Khadijah Idris

Judicial Commissioner Tun Abd Majid
Tun Hamzah

Judicial Commissicner Azmi Abdullah
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THE HIGH COURT IN SABAH AND SARAWAK

As 1n the past vears and will be the same for 2017
the fundamental belief of the Courts in Sabah and
Sarawak 1s guided by what Lord Denning LJ said
in the case of Packer v. Packer [1953] 2 All
E.R 129 (C.A).

"Tf we never do anything which has not been done
before, we shall never get anyvwhere. The law will
stand still whilst the rest of the world goes on. and

that will be bad for both.'

But of course the main emphasis has been and
will ke to do and deliver gquality and expeditious
justice 1n accordance with the REule of Law to all
under any circumstances,

Thug for 2017 the Courts in Sabah and Sarawalk
will continue to enhance the Mobile Court Program
for the poor rural folks in Sabah and Sarawak.
Legal representation through the INational Legal Aid
Foundation (YEGH) for those who could not afford
to engage lawvers will also be further promoted.
Hopefully these twin programes could improve access
to justice to many deserving cases.

The program to protect the environment including
the wild life and ths marine life will be continued
as well. Environmental cleanliness and improvernent
of air quality will be carried out through activities
such as the planting of One Million Trees within
2017 in Sabah under the One Heart COne Tree
Campalgn.

Emphasis onconfinuing judicizal and legal education
will also be given pricmty. Through this program
guality justice should be enhanced. Guidehooks on
several areas of the law have been published in
2016 for the benefit of the legal fratermty, More
topice would to be coversd in 2017,

In doing the above 1t 18 not overlocked the nesd
to maintain discipline and integrity among Judges,
Judicial Officers and staff at all level, Legal
praciitioners are also expected to do the same,

"Somebody once said that in looking for people
to hire you look jfor three qualities: intfegrity,
intelligence. and energy. And if you don't have the
first, the other two will kill vou, You think about
it it's true’ Warren Buffett

For completeness, the performances of the Courts
of Sabah & Sarawalk have been consistent and
rveflected from the statistics of the cases for 2016
as per Appendix B,

JUDGES OF THE HIGH COURT IN SABAH
AND SARAWAK 2016

1. dJustice MNurchaya Arshad
2,  dJustice Yew Jen EKie
2. Justice Rhodzarmah EBujang

4, Justice Supang Lian

5 Justice Stephen Chung Hian Guan

g. Justice Ravinthran I7. Paramaguru

T Justice Lee Heng Cheong

8. Justice Douglas Crsto Primus Sikavun

JUDICIAL COMMISSIONERS OF THE HIGH
COURT IN SABAH AND SARAWAR 20186

1. Judicial Cormmumissioner Azahahar Kamal Ramli

b

Judicial Commissioner Mairin Idang @ Martin
3. Judicial Commissioner Dr. Alwi Abdul Wahab

4, Judicial Comimissioner Ismail Brahim
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Date’ Er1 Latifah Mohd Tahar
Chief Registrar of the Federal Court

The wear 2016 was a challenging wvear for the
Office of the Chief Registrar, Federal Court of
Malayeia (FEPMF). It has also been a rewarding
and a fulfilling vear as well. Under the leadership
of Chief Justice Arfin Zakaria and together with
the unwavering support from the Judges, officers
and staff. we have been able to administer the
courts well,

In 2018 PHEPMP formed a partnership with
the INational Umversity of Malavsia (UKNW). A
Memorandum of Understanding was signed to
signify this partnership with the aim of achieving
cooperation between FPEFPMF and UKM, Ths
areas of cooperation are the rights of access to
publications. implementation of the judicial clerkship
programme for UKM law graduates. student and
academician placement and internship programme.
mentoring activitiss, joint courses and conferences
and utilisation of research facilities such as the
library and online access to ressarch materials, The

ceremoeny to officiate this collaboration was held
on 15Y Julyv 2018 at Istana Kehakiman, Putrajava.
The Vice Chancellor of UKM., Prof Datuk Dr, INeor
Azlan Ghazali and I were the signatories to this
partnership at the ceremony.

&s a government agency, FEFPNF 1s dedicated to
meeting the needs of court users with an emphasis
on accessibility, In 2018, PHEPNMP welcomed some
15,000 1ocal and overseas visitors, includingjustices,
legal officers and legal practiticners from other
judiciaries, More than half of these visitors were
academicians and students, These visite allowed the
visitors to gain some insight inte Malavsia's rich
and long judicial history and the admimistration
of the PEPMP.

Throughout 2016, PEPMFP has ocrganised several
conferences including the Judicial Officers Conference
2016 from 29 — 31 July 2016 in Kuala Lumpur,
The Judicial Officers Conference 1s a conference
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for all Judicial Officers serving all over Malaysia,
The Conference provides an avenue for all Judicial
Officers 1n Malavsia to engage 1n a legal discourse
and acts as a platform to exchange 1deas. thoughts
and opimions for the betterment of the PEPMP.

Despite these events and major developments,
PEPIMPF has remained firmly focused on admmstenng
justice efficiently for the public, In this regard. Chief
Justice Arifin Zakaria launched Phase Two of the
Electronic Court Svetem known as the e-ehalaman
II FProject on 11" March 2016, The e-Kehakiman
II Project 12 a continuation of the e-Hehakiman I
which started since 2009, It will allow the Judicial
Officers to conduct case management effectively,
and legal practitioners would have better access
to the court filing syvstem, The electronic filing
gvstem 18 now extended to criminal casss as well
The e-Iiehakiman II Froject also aims to improve
the quality of gervices by enhancing the capacity of
the gtorage ssrver to accommodate the increasing
numhber of users.

Various traimng programimes that ave relevant to
the current needs of the public service were also
conducted to ensure that the Judicial Officers are
kept abreast with current legal knowledge. Parallel
to the government's pelicy to develop human capital.
in 20168, the Training Unit has been allocated
with a budget of EIM 1,216 850.00 to organise
training courses for all Judicial Officers and staff
from gl over Malaysia. Eelow are several courses
organised by the Training Unit throughout the vear
2016:

Date Course

gtk _ gtk
January 2016

Workshop on the Enforcement of
Forfeiture Order

Qud _ 4th Couree on Electronic Ewvidence
February 2016

16t - 18 Course on Orime Bcene Ewidence and
February 2018 Inveshigation

10t - 11" May | Woarkshop on Declaratory Relhisf And
20146 Injunctions (Bessions Court Judges)
bih .5 Workshop on Aviation Law | Domestic

Eeptember 2016 |and Kegional Air Passenger Rights

REegime (Foreign Expert)

20t - 21+ Dourse on Fersonal Data Protection -
September 2018 | Issues and Challenges
7 e L “You Lead The Ehip’ : A Leadsrship

Course

September 2015

Date Course

5% October 2016 | Beminar on Efiquette of Judicial Officers

18" October 2016 | Course on Prepamng Cabinet Paper/ Hote

95
9016

Dialogue on Current lssuss 1in
Collaboration with Biro Tatanegara

Hovember

The constantly changing neesds of clients and
stalkeholders require PEFMP to continue inculcating
an up to the minute of work culture, bassed on
good governance, positive work values and good
work esthics. In recogmition of the services and
contributions of emplovess who showed outstanding
performances for the vear 2015, PEPMP awarded the
Excellent Service Awards 2015 to 278 officers and
staff,

Eealising the greater fact that the Malavsian
Judiciary will be facing greater challenges. FEPIMP
has talken the initiative to reassess and re-evaluate
its strategic plan from the exsting 201 1-2015 Flan
with the new and more comprehensive 20156-2020
Flan. The PEFMP Strategic Flan 2018-2020 takes
into account the transformation agenda set out by
the Chief Justice. The two Strategic Thrusts of the
2018-2020 Plan are:

1) tores-engineer the human resource management,
finance. security and services to umprove the
Malaysian Judiciary: and

1i) empowering the admimstration and the delivery
of Justice to improve the Malavsian Judiciary
as an enforcer of justice and thes rule of law.

Eased on these two Strategic Thrusts, 11 strategles
were selected to ensure that the Vision of FEFME,
“Towards Judicial Excellence by 2020, 1g achievable
through the programmess arrangement, fixed targst
indicators and the target pericd. Above all, this
Strategic Plan 2016-2020 18 to ensure that FPEFMEF
strives to become an excellent judicial bodwv by
2020,

FEecognising the growing task of managing the
workloads, PEPMP has recrganised its administrative
structure 1ncluding strengthening and rebranding
the Peolicy Civision to Folicy and Legal Division.
and the setting up of two new divisions narely, the
International Affairs Division and the Mediation
and Judicial Execution Divisicon.
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(G hief Justice Arifin Zakaria during the opening ceremony of the Judicial Officers Conference 2016,

(L-F): Justice Richard Malanjum. Justice Raus Bhamf, Chief Justice Arifin Zakana,
Justice Zulkefli Ahmad Malanudin and Dato 8 Latifah Mohd Tahar

The Policy and Legal Division has contributed to
the long list of PEPMP's achisverments in past vear
which include;

1) preparing the Courts (Modes of Commencement
of Civil Actions) Bill 2018:;

11) preparing the Cabinet Paper for the
Establishment of the Special Cyber Court; and

111) drafting various Practice Directions and
Circulars to simplify court procesdings: -

o Arahan Amalan Bil, I Tahun 2016 —Pindaan
Kepada Garis Panduan, Tatacara dan
Tanggungiawab Peguam Lantikan Mahkamah
Bagi Res-Kes Kesalohan Hukuman Maii
(date of enforcement: 15" February 2016);

o Arahan Amealan Hakim Besar Malava
Bilangan I Tahun 2016- Pengendalian Kes-
Kes Jenavah Jalanan Secara Fast-Track'
di Mahkamah Rendah Malava (date of
enforcement: 1°* March 2016):

o ArghandAmalan Bil, 2 Tahun 2016- Penyvediaan
Rekod Reyuan Hes Rayuan Jenayah Ke
Mahkamah Tinggi vang melibatkan Hes

Jenayah begi Mahkamah Persekutuan (date
of enforcement: 1% May 2018);

Arahan Amalan Bil. 3§ Taohun Z2016- Kes
Sivil di bawah Akia Cukair Barang dan
Perkhidmaian 2014 [Akia 76Z] (date of
enforcement; 6™ Way 2016);

Practice Direction 1Mo.4 of 2018 — Practice
Direction on Mediation (date of enforcement:
30" June 2018);

Arahan Amalan Hakim Besar Malaye
Bilangan 5 Tahun 2016- Penvediacan Rekod
Rayuan Kes Rayuan Jenayaeh Ke Mahkamah
Tinggt yang melibathan Kes Jenavah bagt
Mahkamah Sesven dan Mahkamah Majistret
Seluruh Semenanjung Malayeia (date of
enforcement: 17" July 2016),

Arahan Amalan Pendafiar Mahkamah Tingei
Malayae Bil, 1 Tahun 2016- Bayaran Fi
Pemjfatlan Surat Cara Kuasa Wakil (date
of enforeement: 17 July 2018),

Arahan Amalan Bil § Tahun 2016- Kod
Pendaftaran Khas bagi Kes Siber (Jenayah)
dan Hes Stber (Swil) (date of enforcement:
230%™ August 2016); and
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o Pekeliling Ketua Pendaftar Bil. 1 Tahun 2016-
Wang Diserah Stmpan ke Dalam Mahkamah
idate of enforcement: 25 September 2016);

The International Affairs Division has undertaken
gseveral challenging tasks which include:

i) preparing the Cabinet Paper for the signing of
the Memorandum of Understanding between
the Government of §atar and the Government
of Malavsia:

11} preparing a paper entitled 'Climate Change:

Malavsian Judiciaryv'e Perepesctive” for the Third

Aglan Judges Svmposium on Law, Policy and

Climate Change on 26% - 27" September 2016

in Manila, Philippines which was attended

by the Chief Justice;

preparing a paper entitled "Croszs-Border

Disputes Invelving Children-custody, abduction

and protection’ for the Council ASEAIT Chief

Justice (CACJ) Working Group For Cross-

Border Dispute Involving Children. held on

26 - 30% September 2018 in Singapore,

attendsd by Justice Rchana Yusuf Judges of

the Court of Appeal:

attending the ASEAIN Intergovernmental
Commission on Human Rights (AICHE)

{111)

1v)

Training Programme on the Rights of Persons
with Disabilities that was held in Banglkok,
Thailand from 119 - 14" October 2016,

(v) extending assistance in drawing up the
IMMational Human Rights Action Plan for the
Prime MWinister's Department, including the
international chligations thrust for the Ministry
of Foreign Affairs

(vi) rendering legal opinion on the wviability of
Malaysias Federal Court to be a member
of the World Conference on Constitutional
Justice: and

(vil) collaborations with the Minmistry of Foreign

Affairs with regards to the perspective of the
Malaysian Judiciary pertaimng to questions
posed at the Regular Session Meetings of the

Human Eights Couneil of the United IMNations,
the Informal Dialogus between Malaveia and
the Eurcopean Union, both held in Geneva.
Switzerland and at the ASEAIT Summits.

Meanwhile, the Mediation and Judicial Execution
Division aims to set up a Mediation Centre in
every state so that each state will have 1tz own
court-annexed mediation programme. This 18 a
free mediation programime where Judges act as
mediators to mediate the cases for the dispufing
parties as an alternative to a court proceeding. In
addition to that, this division 18 zlzo responsible
for administering the enforcement of the court's
execublon crders all over Malaysia.

In 2018, PEPMF was awarded with the Malaysian
e-FPayments Excellence Awards under the category
of Top FFX Merchants by My Clear Corporation
Sdn Bhd (a subsidiary to Bank INegara Malayvsia),
This award recognises the cutstanding achisvements
of banks, businesses and government agencies that
had contributed significantly towards excellence,
innovation and growth in e-Pavments, The usage
of e-filing and e-court finance svstemm had placed
FEPMF in the ranking of top 5 agencies after
Lembaga Hasil Dalam legeri, Celcom Axata,
Jabatan Hastam Di Eaja Malaysia and Jabatan
Eomba dan Penvelamat Malaysia, 2016 also witnessed
PEFPMFP received Excesllence Service Award from
the Permodalan INasional Berhad that recognises
FEPMF quality services,

FPEPMP will continue to strive through collective
effort to achieve excellence 1n 1ts delivery syetem 1n
order to maintain public confidence in the justice
system.

Dato’ Sri Latifah Mohd Tahar
Chief Registrar
Federal Court of Malaysia
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JUDGES
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JUDGES’ ELEVATIONS AND APPOINTMENTS

The vear 20168 witnessed the elevation of two Court of Appeal Judges to the Federal Court of Malayeia on
21% March 2016 and the re-appointment of a refired Federal Court Judge to the Bench namely Justice Jeffrev
Tan ok Wha. who was appointed as an additional judge of the Federal Cowrt on 1% July 2018,

On 217 March 2016, mne Judges were elevated to the Court of Appeal while five Judicial Comumissioners were
sworn in as High Cowrt Judges. At three separate ceremomes, four members of the legal fratermty tock the cath

of office as Judicial Commissioners of the High Courts in Malayva and Sabah and Sarawak 1n 2016,

The list of Judges elevated and Judicial Commissicners apponted 1n 2016 1s as follows:

Position Date of Appointment Name

21* March 2018 1. Justice Balia Yusof Wahi
Judges of the Federal

. 2. Justice A=zah Al
Court

17 Julv2016 1. Justice Jeffrey Tan Fok Wha

1. Justice Zaleha Yuscf

2. Justice Kamardin Hashim
3. Justice Mary Lim Thiam Suan
4 Justice Yaacob IVd Sam
Judges of the Court of N , .
21% Warch 2016 5, Justice Zabariah Mohd Yusof
Appeal
8, Justice Hasnah Mohanmmed Hashim

T, Justice Harmuindar Singh Dhaliwal

B, Jushice Abdul Karim Abdul Jahl

9, Justice Asmabi Mohamad
1

cJustice Sit1 Hhadijah 8, Hassan Badjerid

2. Justice Mohd Zaki Abdul Wahab

(W]

Judges of the High Court 21* March 2018 cdJustice 8 Iantha Balan E. .8 Moorthy
4, Jugtice Abu Bakar Jais
5

.dJustice Che Mohd Ruama Ghazal

11" January 2016 1. Judicial Commuissioner hadijah Idris

v — 1689 Iarch 2018 1. Judicial Comrmmissioner Ismail Brahim
Judicial Comimissioners

1. Judicial Commuissionsr Tun Abd Majid Tun Hamzah

17 Augugt 2018 .
2. Judicial Commmussioner Azmi Abdullah
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Jugtice Balia Yusof Wahi taking the oath of office before the Chief Justice of the Federal Court
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dJustice Aziah Ali taking the oath of office before the Chief Justice of the Fedsral Court
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Jushice Zaleha Yusof taking the oath of office befrre Justice Harmindar Eingh Dhaliwal taling the oath of
the President of the Court of Appesl affice before ths Presmdent of the Court of Appeal

dustice Hasnah Mohammed Hashim taking the cath of
office befors the President of the Court of Appeal
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Justice £ Mantha Balan E.8 Moorthy taking the cath of Justice Abu Bakar Jais taking the oath of office before
office before the Chisef Judge of Malaya. the Chief Judge of Malaya.

Justice Che Mohd Ruzima (fhazali talung the oath of
office before the Chisf Judge of Malaya
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THE 50™ ANNUAL MEETING OF THE COUNCIL
OF JUDGES

e
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From (L-E): dJustiocs Zulkeflh Ahmad Malinudin, Chisf Justice Amfin Zakama, Justice Eaus Shamf and
Justice Richard Malanjum at the 50" Annual Meeting of the Council of Judges 2018

The 50" Annual Meeting of Council of Judges was
held from 7% - 10" January 2018 at the Sheraton
Hotel, Kuala Lumpur, The opening ceremony was
officiated by the Chief Justice Arifin Zakaria, on
B Januarv 2018, This meeting 18 mandated by
section 17TA (1) of the Courts of Judicature Act 1954
which prowvides that the Chief Justice may convens
the meeting when hie Lordship deems necessary
at least once a vear, The three-day meeting was
attended by Judges of the Federal Court, the Court
of Appeal and the High Courts 1n Malavsia, The
meeting aime to provide opportunities for Judges
to interact and discuss various issues of law and
matters pertaining to the administration of justice,
The series of sessions during the mesting are
summarised as follows:

Judiecial Performance in 2015

The meeting started with presentations on vearly
statistics of the Federal Court, the Court of Appeal

and High Courts in Malavsia, During the session,
statistics on disposal of cases 1n 2015 was 1llustrated
and explained by Judges through the aid of charts
and graphs. Owverall, the courts meaintained a
satisfactory rate of disposal of cases and most
umnportantly, backlog of cases before the courts had
been substantially cleared. It was highlighted that
with continuous hard work and commitment of all
Judgess, officers and stakeholders it can be assured
that the performance of the courts will continue
to flourigh in 2018,

The Importance of Leading a Healthy Lifestyle

In the evening session, a health talk was conducted
by Ms, Mary Easaw who 18 a Semor Manager of
Dietetics and Food Services from the ITational Heart
Institute in Kuala Lumpur. She explained about
sedentary behavier and its ill-effects. Sedentary
behavicr is known as a lifestvle behavier that is
low in energy expenditure. This 18 characterized



bv prolonged sitting time be 1t at work or home,
Due to the fact that extended sitting hours can
pose as an cccupational hazard, she asserted that
regular intervention ig needed to interrupt the
prolonged sitting activity in order to avoid the
risks of developing health complications such as
heart disease,

She further emphasized on the importance of eating
healthily and stressed upon the dangers of over
eating She alsc gave varlocus suggestions on how
we could 1mprove our diet such as increasing the
intake of fruits and vegetables. learning to eat
according to recommended portion size as well as
engaging 1n regular exsrcise,

Issues Relating to Judicial Ethics

The third day of the meeting started off with a
talk on judicial ethicg by Dr, Venkat Iyer who
18 4 senior lecturer of Law at Ulster UUruversity,
The speaker defined ethics @s a moral principls
which governs one's behavior and conduct. He
highlighted that as a result of increasing awarsnese
and scrutiny on the behavier of Judges, there 1s
a current rise in attempting to promote judicial
ethice such as codes that govern the principles of
judicial conduct. Nonetheless, he stated that these
ethical codes by their nature do not have the force
of law and thersfore lack coercive sanction. He
further esxplained the possible sanctions that are
available in circumstances where there is breach
of judicial ethics, They include informal resolution,
judicial traiming. mentorship programmes and the
1ssuance of informal warnings. The talk continued
with case studies and lively discussion amongst
the participants,

Development of Cybererime Technology and
Electronie Evidence in the United States

The meefing continued with ancther engaging talk
by M. Thomas Dougherty, Regional Adwvisor of
Cwvbererime 1in Asia, U8 Department of Justice, The
spealier began his session by emphasising the neesd
to build a strong and dynamic partnership between
the United States and Malaveiain addressing 1ssues
pertaining to cybercrime and cvberterrorism. In
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the firet part of the talk, the speaker illustrated
the definition of cvberspace and the tvpe of crimes
related to 1t. He pointed cut that cyvbererime cases
can be complex due to the distinct features of the
internet which are easily tailored for international
organmeed crimessg. He further explained digital
evidence and 1ts admissibility as evidence i1n law.
The speaker added that the Budapest Convention
onn Cyhbercrime is the first international treaty
that came into force in 2004, The Convention
had established a strong cooperation between the
nations 1n combating cvbercrimes. The speaker
concluded hiz talk by highlighting several
landrmark cvbercrime cases reported in the United
States,

Evidence Law: Practice and Procedure

The fellowing session was another engaging talk
entitled “Eaxpert Evidence — The Way Forward'
conducted by Justice David Wong Dak Wah and
Justice Marv Lim Thiam Suan. Justice David Wong
began his talk by explaining the role of expert
evidence in assisting the courts in =srriving at a
decision, Justice David Weng also explained Hong
Kongs approach in dealing with expert evidence and
its practicality. It 18 umportant that the witness 1s
gualified as an expert to provide evidence on the
area concerned. In addition. the subject matter of
the opinion must be well within the area in which
such expert opinion ought to be given, The talk on
expert evidence continued with a comparison of
practices in Malavsia, Singapore and Hong Kong
by Justice Mary Lim. The areas discussed included
the modes of appointment of an expert between
the countriss. Justice Mary Lim also highlighted
the procedures 1n accepting concurrent expert
evidence,

The final day of the meeting involved a session
for discussion on current issues and problems that
are affecting the administration of justice. The
Chief Justice in hig closing remarks expressed
his satisfaction for the active participation of all
Judgses who attended this meeting. The Chief Justice
further thanked the Chief Registrar's Office and
commmittee members who tock the effort to ensure
the success of this meeting,
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Justics Dawvid Wong Dalk Wah. Judge of the TUourt of Appeal delivering his talk
entitled "Expert Evidence — The Way Forward, "

..

Judges at the 50'" Annual Meeting of the Council of Judges 2016
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RETIRED JUDGES

Tan Sri Dato' Seri Abdull Hamid Embong

O TiE LA mmlz

Tan Er1 Date’ Seri Abdull Hamid Embong
was born in Huala Terengganu on 12
August 1949, He had his early education
at the Malay College Kuala Kangsar
and pursued his studies in law in the
United Kingdeom and was admaitted as
a Barmster-at-Law of the Honourahble
Soeciety of Lanceln's Inn, London 1n 18786,

Upon his graduation, Tan Sr1 Date' Sen
Abdull Hamid Embong joined the Judicial
and Legal Service in 1976, Throughout
his caresr he held varicus important
posts including Magistrate, Deputy Public
Prosecutor, Semor Federal Counsel, Deputy
Treasury Solicitor at the Ministry of
Finance and Legal Advisor to the State
of IMegeri Sembilan and Pahang,

Tan 11 Dato’ Ser1 Abdull Hamid Embong
was appointed a Judicial Commmissioner on
1% INovember 1994 He was appointed a
Judge of the High Court in Malava on
4% July 1988,

Tan Sri Dato’ Seri Abdull Hamid Embong
was elevated to the Court of Appeal 1n
2008, and subseguently to the Fedsral
Clourt 1in 2009, Tan Sri Dato’ Sert Abdull
Harmud Embong retired on 119 February
2018,

On the Bench. Tan 8ri1 Dato' Seri Abdull

Hamid Embong was known to be a patient. courteous but firm Judge: qualities which endesared him
to lawyers, Federal Counsel and Deputy Public Prosecutors who appeared before him,

In his long tenure on the Bench, Tan Sr1 Date Seri Abdull Hammd Embong presided over a number
of landmark cases notably in the cases of Dato’ Seri Anwar bin fbrahim v Public Prosecutor [2018] 2
CLdJ 145 and Damati Freight (M) Sdn Bhd v, Affin Bank Bhd [2018] 4 CLJ 1,
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Dato’ Abdul Aziz Abdul Rahim

Dato' Abdul A=z Abdul Eahim was born on 23°9 September
1945 1n Huantan. Pahang He received his early education
in Kuantan and proceeded to cbhtain his bachelor's degree
in Arts from the University of Malava. He pursued his
LL.Bin the same university and graduated in 1981, Datc’
Abdul Aziz went on to pursue his LL.IM at the Kings
College, University of London and graduated 1n 1986,

Dato Abdul Aziz Abdul REahim started his career bv
joining the Judicial and Legal Service 1n 12875 and during
hig long career of 28 wears he held various important
posts, such as Magistrate Semor Assistant Registrar,
State Legal Adwvisor to the State of INegem Sembilan
and Deputy Head of the Civil Division at the Attornew
Zeneral's Chambers.

Dato Abdul Azz Abdul Eahim was then appointed a
Judicial Commissiconer of the High Court in Sabah and
Sarawalk and he was appointed a Judge of the High

Court 1in Malayva on 21 December 2004, He was elevated to the Court of Appeal on 4™ April 2012,

Date Abdul Aziz Abdul Rahim refirved as a Judge of the Court of Appeal on 239 March 2016,
He was known for being courtecus and patient on the Bench and 1s well-liked by lawvers who appeared

before him.
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Dato’ Mat Zara'ai Alias

Dato' Mat Zara'ai Alias was born on 26" May 1288 in
Ferak Dato Mat Zara'al chtained his LL.BE degres from
the University of Malaya in 1982. He joined the Judicial
and Legal Service in 1982 and held various posts during
his service. including Magistrate in Alor Setar, Sessions
Court Judge in Hota Bharu, Eegistrar of the High Court in
Malava, Legal Advisor to the State of Ferlis from 2001 to
20085 and thereafter Legal Advisor to the State of Pahang
from 2008 to 2014,

Dato’ Mat Zara'a1l was appolnted a Judicial Cemmissioner
of the High Court in Malava on 20 June 2014, His tenure
ended on 18 June 2016,
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Datuk Dr. Sabirin Ja'afar

Datuk Dr. Sabirin Jaafar was born in Masjid Tanah.
Melaka on 168" July 1863, He chtained his LL.B from the
International Islamic University of Malayesia in 1987, He
received his LL. M from the University of Walss, United
Fingdom. In 2008, he obtained hiz Ph.D in Maritime
Studies from the Umversity of Gresnwich, London,

Datult Dr, Sabirin Jaafar was appointed a Judicial
Caomumussioner on 137 Octeber 2014, Before his appointment.
Datul Dr. Sabimin Jaafar had a leng career in the
Judicial and Legal Service which he joined in 1987,
during which he held various posts. including Magistrate,
Senior Assistant Eeglstrar of the High Court and Head
of the Research and Bahasa Malayeia Unit at the Chisf
Registrars Office. In 1294, he was posted to the Attorney
General's Chambers and held varicus posts including
Deputy Public Prosecutor and Senior Federal Counsel
at the Advisory Division,

Between 2002 to 2008, Datuk Dr, Sabinin Jaafar took
leave from his dutiss to complete his Ph.D in London. He came back to Malaysia in 2008 and served as
Director of the Legal and Investigations Department in the Malavsian Maritime Enforcement Agency.
He went on to serve as Legal Advisor to the Mimistry of Defence from 2007 to 2009, He opted to retire
from the Judicial and Legal Service cn 1*f August 2011, His tenure ended on 12" Cctober 2018,
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JUDGES IN REMEMBRANCE

THE LATE DATUK MOKHTAR SIDIN

The late Datuk Mokhtar Sidin wae born on
217" March 1941 in Kampong Kampal, 1n the
district of Jelebu, IMNegeri Sembilan, He read law
at the Umversity of Singapore,

Datulk Mokhtar began his career on 15 March
1966 as an Admimistrative Officer in Malavan
Civil Service, On 7% September 15966, he joined
the Judicial and Legal Service and was appointed
a Magistrate in Sungsl Petam., Kedah. In 1974
he pursusd his Masters in Law at the Schocl of
Oriental and African Studies at the University of
London and received his LL M 1n 1275,

Datulk Mekhtar had an i1llustricus career in the
Judicial and Legal Service. Among the posts he
held were President of the Sessions Court, Deputy
Eegistrar, Senior Federal Counsel, Deputy Public
Prosecutor at the Inland Revenue Board, Official
Agsignee and Parliamentary Drafteman. His last
post in the Judicial and Legal Service was as
Chairman of the Advisory Board at the Prime
IMinmster's Department,

Datuk Mokhtar was appointed a Judicial
Commuissioner on 1% December 1988 On 11 March
1291, he was elevated to the Bench as a High Court

Judge. During hie tenure as Judicial Commissionesr
and Judges of the High Court, Datuk Mokhtar served
at the High Court at Huala Lumpur and Malacca.

On 1% March 1996, he was elevated to the Court
of Appeal. After serving for 16 vears on the Bench.
Datuk Mokhtar retired on 21% September 2007, During
his tenure on the bench, he presided over several
high profile cases including PP v Juraimi bin Husin
PPy MohdAjffand: & Anor, Ketua Pengarah Jabatan
Alam Sekitar & Anor v Kajing Tubek & Ors & Other
Appeals!, In Adong bin Kuwau & Ors v Kerajaan
Negeri Johor & Anor®. Datuk Mokhtar said that:
"... in Malavsia the aborigines common law rights
include, inter alia, the right to live on their land
as their forefat hers had lived and this would mean
that even the future generations of the aboriginal
people would be enfitled to this right of their
forefathers:.”

Datuk Mokhtar passsd away on 24" July 2016
at the age of 75, leaving a wife and five
children,

1 [1997] 4 CLJ 258
9 [1997]1 MLJ 418
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THE LATE DATO’ THIRIPURASINGHAM VEERASINGHAM

The late Date' Thimpurasingham Veerasingham,
better known as Date VT, S8inghamm by his colleagues
and the Bar, was born on 28" Juns 1948 in Batu
Gajah, Perak,

Datuk VT, S8ingham started his career as a part
time correspondent with the "Straits Times’ 1in
1885, He went on to study law and qualified as a
Barrister at Law at Lincoln's Inn, London, United
Hingdom, Priocr to joining private practice, Dato’
W.T. Bingham was the Editor for the Malavsian
Current Law Journal and Industrial Law Reports.

He joined private practice 1in 1988 and continued
in practice until year 2000, On 17 June 2000, he
was appolnted a Judicial Comrmssioner of the High
Court 1n Malaya,

Dato’ VT, Singham was elevated as Judge of the
High Court on 15% May 2002. During his tenure
as Judicial Commissicner and Judge of the High
Court, Date’ V. T, Singham served in the High
Court at Temerloh, Taiping, Georgetown, Ipoh,
and Huantan, His last post before retivement was
as Judge 1n the Civil Division, in the High Court
at Kuala Lumpur,

On 28" June 2013, after serving 138 wvears on
the Bench, Datuk WV.T Singham opted for sarly
retirement at the age of 85. During his tenure on
the Bench, he presided over several high profile
cases 1ncluding Dr Shafie Abu Bakar v Pegawat
Pengurus IN 26 Bangi & Ors! and Datuk Seri Anwar
bin Ibrahim v Utusan Meloyu (M) Sdn Bhd® In
N, Indra A/P Nuallathamby (Administrairix of the
Estate and Dependant of Kugan o/l Ananthan.
Deceased) v Datuk Seri Khalid b, Abu Bakar &
Ors®, Datulk V.T. S8ingham said;

"The recommendation of the Roval
Commaission should not be kept in 'cold
storage’ and continue fo freeze but must
be activated or implemented ms soon
as possible in order to ensure that all
concerned members of society including
the family members of deceased persons
or victims may feel assured that the
independent agency is looking into the
matier wit hout any inflience imposed by
the local police officers. It is important
to state. with respect. that howsoever
dutifully or faithfully the local police
officers may carry ouwt the investigation
against disciplinary offences committed
by police officers, the same will lack
credibiliiy since the allegations are against
their ownofficers or colleague. The power
to tnuesiigale allegations against police
officers, particularly, custodial torture
or death must be exercised with great
care. caution and circumspection 5o as
not to affect its efficiency. reliability and
transparency and so as to eliminate any
suspicion that some kind of influence is
being exerted by the police officers or the
police authority,’

Dato' VT, Singham passed away on 24 March 2016
at the age of 88, Date V.T. Singham was known
as a hardworking and committed Judge by his
colleagues and lawvers who appearsd before him.

[2005] 5CLJ349
[2013] 3 MLJ 534
[2014] 8 MLJ 625
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CHAN NYARN HOI

The late Dato' Chan INyvarn Hoi (better known as
Dato INMH Chan) was born on 279 LMarch 1835 in
Ipoh. Peralk. He was called to the Englich Ear by
the Middle Temple 1n 1959,

Dato’ INH Chan was admitted to the Malayan Barin
1951, He ventured into private practice for almost
two decades until his appolntment as Judicial
Commissloner on 1¥January 1975, Hie first posting
was at the High Court in Huala Lumpur, Later, he
was transferred to the High Court at Ipch, Perak,

Cn 317 March 1980, Dato INH Chan was elevated
to the Bench =zs Judge of the High Court, On
17% September 1994, Dateo' IMH Chan was elevated
to the Court of Appeal He was among the ploneer
Judges to sit 1n the Court of Appeal. After serving
for 21 vears on the Bench, Dato’ INH Chan retired
on 27" March 2000,

During his tenure on the Bench, he presided over
several high profile cases including AMuhammed
Hassan v PP and Tan Tek Seng v Pesuruhjara
Perkhidmatan Pendidikan & Arnor®, In Aver Molek
Rubber Company Berhad & Ors v Tnsas Berhad &
Anor?, Datuk INH Chan said;

"The fact that the proceedings were filed in the
wrong Division does not render the proceedings
to be in any way tnualid but mayv, coupled
with ot her considerations in the present case,

give the itmpression to righi-thinking people
that litiganis can choose the Judge before
whom they wish to appear jor their case fo
be adjudicated upon. This. we consider. may
lead to very unhealthy negative thinking and
since justice must not only be done but must
also be seen to be done. it is tncumbent on the
trial JJudge, upon perusal of the pleadings,
to have taken the initiative of fransferring
the proceedings to the right Division so as
to dispel any notion that he is partial io any
party, This is vet another added reason that
strengthened our conviciion thal it is right
and proper that we exercise our inherent
power to prevent an tnjustice being done by
the issue of an interim njunction restraining
the respondents from enjoving the jruits of
the registration of the infamous shares inio
their names These observations are made
so that people will not say, "Something is
rotten in the state of Denmark. ' Shakespeare
Hamlet, 1.*

During his retirement, Datuk INH Chan continued
to be active 1n the legal field by giving talks and
lectures, He even authored two books namely,
"Judging the Judges” and "How to Judge the Judges’

Datuk INH Chan passed away on 22 December
2016 at the age of 81, leaving a wife and three
children,

[1998] 2 CLJ 170
[1996] 2 CLI771
[1995] 3 CLI359
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CHAPTER 6

JUDICIAL TRAINING AND EVENT
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COURSES ORGANISED BY THE JUDICIAL ACADEMY IN 2016

As part of 1tz continuing funcfions, the Judicial
Academy organises and provides several modules a
vear to facilitate judicial training. We have providad
an overview of the courses run in 2018,

Judge Craft and Judgment Writing
Sesgion 1/2016

A well-reasoned judgment 1s the hallmarlk of a
good judge. Hence. a staple course in the Judicial
Academy 1g a three-day course on Judge Craft
and Judgment Writing., In the course of the vear
a session was held from 19% February 2018 to
21% February 2016 to assist newly appointed
Judicial Cormrmssicners and Judges to enhance their
writing skills. The course was held in Putrajaya and
facilitated by Justice Raus Sharif, Justice Azahar
Mohamed, Justice Zaharah Ibrahim, Justice Balia
Yusof Wahi and Justice Aziah Al

The course was divided into two segments; Judge
Craft and Judgment Writing, A video entitled
'"Judge 1n Jeans: The Business of Judging' was
played to the participants. It showcased the relevant
issues Judgess would encounter in performing their
duties, The video presentation wag also intended
to stimulate discussion among the participants.

The participants were then divided intc three
groups and each group was tasked to deliberate on
three topics: 1) the making of a Judge, (ii) pending
hearing and 11) sitting in judgment,

Ag for the second part of this training. that 1s the
Judgment Writing, the participants were divided
into a group of four and together with the assigned
Tacilitators. the parficipants critically analveed and
discussed actual grounds of judement selected by
the fasilitators,

How to Read Statutes

INew statutes enacted each vear have increased
conelderably. and this together with the complex
nature of the new legizlation, has led to changes
to the rules of statutory interpretation, Judges
were left to search long and hard to deterrmine the
correct interpretation and meaning to be accorded
to such legislation,

The Judicial Academny recognises the importance of
statutorvinterpretation and how essential this shkill
1z in the making of a good Judge As such, with
the help of Justice Zaharah Ikrahim. the Judicial
Academy had., on 189" March 2016 in Putrajava.
conducted acourse entitled "How to Read Statutes”.
This course was in fact the second course in a
series of two conducted by the Judicial Academy
in relaticn to statutcry interpretation

The first series was held during the Induction
Frogramme for Judicial Commigsioners on
157 December 2015 until 22" December 2015, It
was conducted in the form of a lecture and ended
with a question and answer ssssion,

Case Management in Civil Cases

The management of a case 18 cruecial in ensuring
justice 1s delivered in a timelv and efficient manner.
The Judicial Academy has taken the proactive
step of organmising a vearly course on effective case
management. For the vear 2016, the course on Case
Management in Civil Cases was held for two days.

It was held from 268%™ March 2018 until 27" March
2016, Three High Court Judges and 13 Judicial
Commissloners participated in this course. It was
conducted via group discussions, interactive and
open discourse and case studies,

This course was led by Justice Zulkefli Ahmad
Malkinudin together with Justice Ahmad Maarop
and Justice Vernon Ong Lam Kiat.

The course covered a whole wide range of toples
which were as follows:

(1) Ruleg of Court 2012, Case Management and
Court — Annexed Mediation;

1) Effective Case Management for Wit/ Originating
Summoens and Interlecutory Applications:

(111) Effective Case Management for Family Cazes,
Land Reference cages and cases under the
Companies Act 1965; and

(iv) Effective Case Management for Appeals,

Judicial Review and Contentious Probate
Proceedings.
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Course on Case Management in Civil Cases

Igt row: (L-E) Justice Choo Kah Eing, Justics Biti Khadijah 5. Hassan Badjenid, Justice Mohd Yazid Mustafa. Justice Ahmad
Maarop. Justice Zulkefli Ahmad Malunudin, Justice Vernon Ong Lam Eiat Justice Zainal Arman Ab. Aziz, Justice Abu Bakar
Katar and Justics Azmi Ariffin

nd row: (L-E) dJustice Khadijah Idris, Justice CThan Jit Lees, Justice Al-Baishah Abdul Manan, Justice
Biti Mariam Othman, Justice Ismail Brahim, Justice Dr. Alwi Ahdul Wahab, Justice Wan Ahmad Farid
Wan Salleh. Justice Hassan Abdul Ghani, Justice MNoorin Badaruddin and Justice Hayatul Akmal Abdul Aziz



Course on Appeals and Sentencing

Let row: (L-E) Justice Mamana Yahya, Justice Ghazali Cha. Justics Idrus Harun, Justice Ahmad Maarep, Justice Raus
Bharf Justice Aziah Ali Juetice Mohamad Zabidin Mohd Diah, Justice Abdul Halim Aman and Justice Mohd Azman Husin

2nd row

Ramli. Jushce Bamsudin Hassan, Justice Hashim Hamzah, Justice Azman Abdullah

(L-Ey Justice MNor Bes Ariffin, Justice Has Zanah Mehat, Justice Abu Bakar Eatar, Justice Azahaheri Kamal

dJustice Ahmad Zaidi Tbrahim,

Justice Ahmad Bache and Justice Mohamad Bhanff Abu BEamah

Appeals and Sentencing

A course on Appeals and Sentencing was held in
Putrajayva from 229 April 2016 until 23" Aprnl
20168, This course was attended by a total of 18
parficipants consisting of 11 Judges of the High
Court and & Judicial Comrmissicners,

The course was facilitated bv Justice Raus Shamf
together with Justice Ahmad Maarop, Justice Aziah
All and Justice Idrus Harun.,

The course was divided 1nto two parts: individual
asslgnment presentation and case study. Justice
Azman Abdullah and Justice Mariana Yahyva were
the two zelected Judgess to pressnt individual
asslgnments on a epecific 1ssue relating to appellate
intervention in sentencing.

In addition to that the participants alsc discussed
the cbject of punishment and circumstances in
which the appellate court could interfere with
findings of fact by the trial court. with reference
to specific casss,

Apart from that, the participants were also required
to carrv out a case study based on a record of
appeal from the lower courts to the higher courts
and to provide reasons for the judgment in respect
of these case studies,

Lectures on Section 39B of the Dangerous
Drugs Act 1952

The Judicial Academy had on ZE™ May 20168
organisged a half day course for 13 Judges of the
High Court and 19 Judicial Commissioners, The
course was conducted in the form of a serminar and
the guest speakers were as fullows:

1) Justice Azahar Mohamed on the topic of "Dutyvof
ATral Judge at the end of Prosecution's Case”:

(11) Justice Raus Sharif on the topic of “Chain of
Evidence and Section 114 (g) of the Evidence
Act 1980 [Act 568]"; and
111) Jusgtice Ahmad Maarcp on the topic of
"Duty of a Trmal Judge at the Conclusion
of a Trial",



Regulating the Capital Market: Deterring
Misconduct through Gowvernance and
Enforcement

A course on Capital Market was conducted in
collaboration with the Securitiss Commission
Malavsia from 17% August 2016 to 18% August
2016 at the Le Mendien Hotel, Kuala Lumpur.

The course aumed to facilitate discussion on the
importance of corporate governance and the steps
required to create a good governance culture and
business conduct. It also addressed the nature,
extent and impact of sericus misconduct such as
insider trading and market mampulation and 1its
conseguences on the capital market and investors,
It was also intended to gensrate discussion on the
roles of the court and the regulator in maintaining
the integrity of the capital market and deterring
market misconduct, Apart from that, the course
sought to provide practical insight into the detection,
investigation and prosecution of market misconduct
offences across jurisdictions,

The course boasted a line of distinguished
personalities as the invited speakers, including
amongst others, Justice Abang Iskandar Abang
Hashim and Justice Idrus Harun from the Court
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of Appeal, Date’ Seri Johan Raslan, Senior Adviser
to the Chairman and Director of AMME Holdings
Berhad, Mr Shamoil T. Shipchandler, Eegional
Dirvector for the TJ 8 Securities and Exchange
Commission's Fort Worth Eegional Office and Ms
Leong Wal Leng. the General Managerr and Head
of Corporate Surveillance Departiment. Securities
Comrmission Malaysia,

The opening remarlks were delivered by Chief Justice
Arifin Zakaria whilst Justice Raus Sharf had the
honour of delivering the cleosing remarks which
marked the end of the two-day highly informative
programme,

Course on Intellectual Property Law

Intellectual property protection is critical to fostering
innovation. Without protection of 1deas. businesses
and individuals would not reap the full benefits of
their inventions and would focus less on research
and development. Similarly, artiste would not be
fully compensated for their creations and cultural
vitality would suffer as a result. Intellectual
property protection i1s not only important to the
nation economically but with the necessary and
adequates protection, it would encourage creative
and artistic endeavours,

1
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Partimpante ettending the course on "Regulating The Capital Market: Deterring Misconduct Through Governance and Enforcement”
together with Chief Justice Arifin Zakaria (seated eigth from left) and the Chairman of the Securitiss Commiseion Malaysia. Tan
Bri Date' Beri Kanjt Ajit Bingh (seated seventh from lsft)
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The Intellectual Property Law course was 1nifiated
tor underscors the sald concept and to enhance
the understanding and problem solving shkille
of the participants. The course on Intellectual
Property Law was held from 3 Septemhber 2018 to
4™ Beptember 2016 in FPutrajaya. The course
consisted of a three-part seminar conducted by

Justice Eamlv Ali on "Trade Marks, Passing
Off. Patents and Industral Designs: A Practical
LApproach’ followed by Justice Azahar Mohamed
on “Adjudicating Intellectual Property Litigation’
and ended with Justice Zaharah Ibrahim on “An
Owverview of Intellectual Froperty Law’.

Justice Ramly Al giving a lecture on "Trade Marks Passing
Off Patents and Indushial Designs, A Practical Approach’

Justice Azahar Mohamed giving a lecturs on
"Adjudicating Intellectual Property Litigation”

Justice Abdul Wahab Mohamed participated 1n the
course and presenting his group's findings on the
topic discussed




Criminal Law: Evidence and Procedure

The course on Criminal Law: Evidence and
Procedure was held from 22™ Octeber 2018 to 234
October 2018 at the Marriott Hotel Putrajava, 101
Fesort City., The two-day course was attended
by 18 judges from both the High
in Malayva and High Court in Sabah and
Sarawalk,

Court

The facilitators for this course were Justice Ahmad
Maarop, Justice Azahar Mohamed and Justice
Tengku Maimun Tuan Mat.

The course was conducted i1n & workshop mode
where the Judges were divided inte four groups
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and the participants had to work on the assigned
topics with their group members.

Some of the toplcs discussed and presented by the
participants in this two-day course were on "Section
2904 of the Evidence Act 1950 Admissibility of
Documents Produced by Computer” by Justice 8.1V,
Komathy Suppiah, "Admussibility of Documentary
Evidence” by Justice INordin Hassan, “Section 30
of the Courte of Judicature Act 1964 REeference of
Constitutional Question by Subordinate Court” bw
Justice Azmi Ariffin, "Section 425 of the Criminal
FProcedure Code and Ewvidence in Rebuttal' by
Justice INurchava Arshad and “"Section 133A of the
Ewvidence Act 1950: Evidence of a Child of Tender
Years” by Justice Havatul Akmal Abdul A=z,

The famlitators for the course on "Criminal Law: Evidence and Procedurs'
(L-E) Justice Azahar Mohamed. Justice Zulkeflh Ahmad Malanudin, Justice Ahmad Maarop and Justice Tenghu Maimun Tuan Mat
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Justice S M. Komathy Suppiah gving a presentation on Secthion 804 of the Evidence
Act 1950; Admuissibility of Documents Produced by Computer

Justice MNordin Hassan presenting a topic on the Admissibility of Documentary Evidence



The Law of Defamation

The Law of Defamation course was held from
18" INovember 20168 to 19% Iovember 2016 at the
Marrict Hetel Futrajava. IOl Resort Citv. The
facilitators for this course were Justice Zulkefli
Ahmad Makinudin, Justice Azahar Mohamed and
Justice Vernon Ong Lam Kiat.

18 Justices of the High Court in Malaya participated
in this course. The course attempted to explore
the philesophv and the jurisprudence of the law of

THE MALAYSIAN JUDICIARY
YEARBOOK 2018

defamation and scrufinized the tvpes of defamation
such as libsl, slander, criminal defamation and the

defences avallable.

Some of the presentations on assigned toples
were presented by the participants. inter alia,
“Ingredients of the Tort of Defamation’ by Justice
Tun Abd Majid Tun Hamzah, “Remedies after full
trial and mitigating factors” by Justice Wong Hian
Fheong, "Assessment of Damages for Defamation
Cases and Cvber Defamation” by Justice Mcohamed
Zaini Mazlan,

Course on the Law of Defamation

19 row: (L-R) Justice Nik Hasmat Ik Mohamad, Justice Hue Biew Eheng, Jushce Azahar Mohamed. Justice Zulkefl
Ahmad Makinudin, Justice Vernon Ong Lam Eiat, Justice Marmana Yahya and Justice 8iti Khadijah 8 Hassan Badjsnid

2 row: (L-R) Justice Al-Baishah Abdul Manan. Justice Azimah Omar, Justice Eozana Al Yusoff Justice Che Mohd
Ruzima Ghazall, Justios Zainal Azman Ab. Azz, Justice Abdul Wahab Mohamed. Justice Sameudin Hassan. Justios
Les Swes Beng and Justice Mohd Zala Abdul Wahab

J=row: (L-K)Justice Mohamed Zaini Mazlan. Justice Mairn Idang @ Martin, Justice Roglan Abu Bakar, Justice Mchamad
Zabidin Mohd Diah, Justice Tun Abd Majid Tun Hamzah, Justice Wong Eian Kheong and Justice Ahmad Bache
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A REPORT ON THE U.S. BASED TRAINING AND STUDY TOUR
FOR MALAYSIAN JUDGES ON COURT SECURITY AND JUDICIAL
COUNTER-TERRORISM TRIAL BEST PRACTICES

By Justice Balia Yusof Wahi
Judge of the Federal Court

From 18" to 27" July 2018, the Department of
Justice s Office of Overseas Prozecutoral Development
Assistance and Training (OPDAT) and the Resident
Legal Advisor Program conducted the T8, Based
Training Study Tour for the Malaysian ISIL-
Specialist Trial (Anti-Terroriem Court, ATC), Judges
and Judicial Officers of the Malaveian Judiciary,

The cbjectives of this study tour include:

1) to study the U.8. federal judicial security
Measures,

1) to exchange experiences between the IJ.8 and
the Malaysian Judiclary in trying terrorism
cages and/or court security measures/syvstems;

111) to exposze the participants to the U8, federal
and state best practices 1n trying to counter
terrorism cases and implementing security
svstems/measures: and

1v) to draft the Standard Operating Procedure
manual for cases of terrcrism in Malaysia,

Date of travel 18 — 98" July 2016

Courts 1in Boston and ITew
York, United States WMarshals
Office that 1s housed in the
sa1d courts, Federal Bureau of

Locations visited

Investigationin INew York and
ITew Yorlk Police Department.

Participants:
Head of Delegation

Justice Balia Yusof Wahi (Judge of the Federal
Court)

Malayeian Anti-Terrorism Court Judges
Justice Azman Abdullah
Justice Ravinthran IN. Paramaguru
Justice Ab Harmm Ab Eahman
Justice MNordin Hassan

Judicial Officers of the Chief Reglstrar's Office

Wr, Ahmad EKamar Jamaluddin
Wr, Jamealuddin Mat
W, Saifulakmal Saad

The study tour was supervised by Ms. Karyn Eenny
who 18 the Resident Legal Advisor of the United
States Embassy in Kuala Lumpur. There are two
egsential components of the study tour. The first
component is about gaining an insight into the best
trial practices adopted by the American Judges
who had tried terrorizm related cases. It entailed
briefings and discussions with the State as well
ag Federal Judges who presided over terrorism
related cases,

The second component touches on i1dentifving the
best practices adopted by the Amercan Courts
relating to courthouse sscumty and the personal
security of Judges, court officers and prosecutors,
This aspect of the study tour included briefings by
senior officers of the United States Marshals Service
and other federal and state enforcement agencies.

In EBoston, the delegation met with Magistrate
Judge Marmane B. Bowler. who heard the pre-trial
motfions in the Boston Marathon bombing case. The
delegation was also briefed and viewed the court
electronic flling syetem where simple applications
wers digposed of without the attendance of parties.
The delegation also met and had a discussion with
the trial Judge in the Boston Bombing case, Justice
reorge A Toole.
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(L-E}: dJustice Azman Abdullah. Mr. Jamaluddin Mat, Mr, Ahmad Kamar damaluddin, Justice Ab, Karim Ab. Eahman
Justice Ravinthran IN. Paramaguru, Justics Laura A& Ward of the Bupreme Court New York County Criminal Division,
Justice Balia Yusof Wahi, Jushice Nordin Hasgan and Mr. Saifulakmal Baid

(L-E): My Baifulaltmal Baid, Mr Bryan Richard Justice MNordin Hassan., Justice Ravinthran IN. Paramaguru, Justice
Azman Abdullah, Justice Balia Yusof Wahi, Mr Thomas Galati, Head of Intelligence Bureau of the New York Police
Department, Justice Ab. Karim Ab. Rahman, Mr. Jamaluddin Mat, Mr. Ahmad Kamar Jamaluddin and Ms. Karyn Kenny
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On court security, the delegation met with TJ
Absrnathy of the United States Marshals Service
who briefed the delegation on the special secumty
measures taken for the Boston Bombing case which
lasted for five months. The delegation was given a
general briefing by the U.B. Marshal Service which
15 devoted in providing the best sscurity to courts
and Judges apart from beingits enforcement arm to
carry ocut court orders, summens and supervising the
movement of prisoners, The U .8 Marzhals Eervice
has emergency evacuation plan at the courthouse
Ag for the state
courts, the security arrangements are under the

in case of a terrorist attack.

control of the in-house court police force which 1s
placed under the supervision of the court's
administration.

On the last date of the study tour in Eoeston,
the delegation was given a general overview
on the global threat peosed by the Islamic State
(I€) terrvorist group by two Federal Bursau of
Investigation's (FBI) analvsts, Rima Hijja) and
Haren McHenning. During the wvisit to INew York
Citv, the delegation was taken to meet Judges,
prosecutors and enforcement agency officers. At the
FEI's INew York Office, the delegation was briefed
bv the FBI on the tracking of terrcrism threats
through the Joint Terrorism Task Force (JTTEF)
which 18 a partnership of several enforcement
agencles such as the Departmesnt of Homeland
Security (DHE) and its notable components such
as the U. 8, Coast Guard (USCE, U.B. Immigration
and Custome Enforcement (ICE), U.E Customs
and Border Protection (CEF), the Transportation
Security Admimistration (TE8A), the U8 Secret
(JES8), the .8 Armmed Forces and the
Department of State (DOE), Diplomatic Secumty
(DEE),

agenciss, and specialised agencies, such as the

Service

Service state and local law enforcement
railroad police to share information for a planned
joint action, The delegation alsc made site visits
to the INew York State Criminal Courts and the
IMew York Police Department.

During the wvisit to the INew York County District
Attornev's Office, four District Attornevs and a
Defence Attorney specialised 1n terrorism cases
shared thelr experience in a discussion on two
specific terrorism cases, People v. Ahmed Ferhani
and People v. Jose Pimental, The delegation also
visited the Manhattan District Attorney's Office and
met with several prosecubors specially assigned to
do terrorism cases,

On the delegation's visit to the INew York Police
Department, the Head of the Intelligence Bureau,
Thomas Galatl briefed the delegation on the specific
tasks of the Bureau which has its officers based
in major cifties of the world to monitor terrorism
threats. The delegation alsc had a pesk at the
Departiment's Burveillance Control and Monitoring
Centre featuring a high tech and state of the art
gurvelllance camera system covering the city.

The delegation alsc visited the District Court of
the Southern District of INew York where most
of the major terrorizm cases such as the World
Trade Bombing case was heard, Among the special
features of this court 1s that there 18 a special
prison built which 1s connected bv an underground
passage for secure movement of 1ts priscners and
this court 1s often chosen as the venue for high
profile terrorism trials. The delegation alse had
a round table discussion with the Chief Judge
and several other District Judges in this court in
sharing their experiences on terrcorism cases heard
in the Scuthern District of INew York,

As an cutcome of the study tour, the delegation had
identified some of the best practices to be adopted
by the Malavsian Anti-Terrorism Court Judges
in handling terrorism cases. On Court security
arrangements, the delegation had identified various
security measures adopted by the American Courts
to be studied with a wview for its implementation
for the safety of the Malayvsian court houses and
its personnel,
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THE INTERNATIONAL ASSOCIATION OF
WOMEN JUDGES (IAW.J)

On 268 May 2016, Justice Zainun Al of the Federal
Court Malaysia and Justice Alizatul Hhair Osman
HKhairuddin of the Court of Appeal Malaysia joined
1,000 other women judges 1in Washington D.C. for
the 25th Anniversary of the establishment of the
International Asscciation of Women Judges.

The IAWJ traces 1ite beginnings in Washington
D.C. when the INatiocnal Asscciation of Women
Judges ITAWT) United States, held its 1889 Annual
Meeting and they invited about 50 women judges
from 42 countries to consider the formation of a
global association of women judges,

This ambiticus collaboration of the world s women
judges was spearheaded by Judge Arline Pacht of
the United States who was elscted as the IAW. g
founding President at the 1991 inaugural meeting
in San Diego, Califormia, with 80 women judge from
42 countriss in attendance,

Today the IAWJ has grown to a staggering 4,600
over members 1n 107 countries and areas all over
the world, At its inaugural mesting members
were asked to propose 1ssues that would become
emblematic. The 1ssue of domestic violence was
chosen as its priority call, and sach national
association was asked to address this signature
1ssue, hearng in mind its respective local laws,
This proposal was unammeously adopted and TAWJ
became the first judicial organisation in the world
to address domestic viclence by means of a training
prograrmme offered to hundreds of judges 1n countres
throughout the world,

The TAWJ s Human REights Education Department
developed a unigues, interactive training manual that
became a template for all future manuals tailored
to the law and issues of each nation in which the
Department traimng was offered. This programme
was one of the first programmes to train judeges to
apply applicable human rights convention to cases
invelving violence and dizcrimination against womesn
arising in domestic courts worldwide.

The IAW.J 13'""Biennial Conference Washington
D.C. (26-29'" May 20186)

The conference which has on i1ts theme. “Women
Judges and the Rule of Law: Assessing the Past,

Anticipating the Future ' was attended by 1,000
women Judges worldwide, and began with great
pomp and pageantry on Thursday. 26" May 2018,

We joined a formidable team of Justices, discussing
1zsues such as the role of law in the mandates
for falr and equal treatment; new developments
in international human rights and humanitarian
law: challenges faced by women and girls 1n
seeking access to justice! maintaining the rule of
law 1n emergency situations; restorative justice
and finally a discussion of a case 1n a moot court
EEeslon

The speakers included the Bt Hon. Lady Brenda
Hale, Deputy President of the Supreme Court of
the United Fingdem, Deputy Chief Justice Elena.
Justice Highten de INolasco of the Supreme Court
of Argentina. Justice Teresita Leonardo de Castro
of the Bupreme Court of the Philippines Associate
Justice Sonia Scotomayor of the Supreme Court of
the United States, Justice Tamarin Dunnet of the
Ontario Supreme Court of Justice, Judge Hanan
Elshaarawy of the Cairo Family Appeals Court,
Egvpt. Judge Franceise Carmvet of the Court of
Cassation, France, Chief Justice Dana Fabe of the
Alaska Supreme Court and the Hon, Euth Eader
insburg, Associate Justice of the U.8. Supreme
Court, among others

It was a tremendous privilege to interact with
and hear the volces of go many prominsnt women
justices speaking of the need for couragescus women
judges to confront the heostility, insensitivity and
bias residing in justice systems around the world.
From all accounts, 1t 1s clear that manyv forms of
gender based viclence gtill pergist, in the midst
of emerging new and different challenges such as
counter-terrorism, migration and citizenships 18sues
and their 1mpact on women and grls.

The lessons learnt from this unique conference are
invaluakle. It 15 hoped that this would inspire us
in establishing our own INational Association of
Women Judgss.,

Justice Zainun Ali
Justice Alizatul Ehair Osman Khairuddin
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{L-E) : Justice Alison Bhepherd, Justice Zainun Al the Et. Hon. Lady Hale and Justice Alizatul Ehair
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WOMEN LEADERSHIP DIALOGUE

On 23" Movember 2018, the Palace of Justice in
Putrajava welcomed a delegation of women leaders
from the United Kingdom led by Her Excellency
Victoria Treadell, the Brmitish High Commissioner
to Malavsia for a dialogues session with the Chief
Justice Anfin Zakaria and selected Judges of
the Federal Court, the Court of Appeal and the
High Court, This dialogues 1s one of the many
programimies held in conjunction with the Women
Leadership Dizalogue. a programme to recognise high
achieving British wormen from varicus disciplines
and background,

The delegates were given a guick tour of the Palace
of Justice, including a tour of the Judicial Mussum
and a chance to observe proceedings in the Court
of Appeal. Before the dialogue commenced. the
delegates were invited for teza at Justice Zalnun
Ali's chambers.

Thereafter the delegates were ushered into the
Banqguet Hall for the dialogues session with the Chief
Justice, Present together with the Chief Justice
were Justice Lim Yee Lan, Justice Alizatul Khair
Oeman Khairuddin, Justice Rohana Yusuf, Justice
David Wong Dalt Wah, Justice Idrus Harun, Justice
Mary Lim Thiam Suan. Justice Azizah MNawawl and
Justice Hue Siew Kheng,

Jugtice Zainun All commenced the session with a
welcome speech 1n which she acknowledged and
congratulated the achievements of all the women
attending the dialogue. Ehe also expressed her pride
in how much wormen had accomplished 1n Malaveia
generally and in the Judiciary specifically,

Justice Zainun All noted that as with their male
counterparts, the women in the Judiciarv had
contributed significantly to the development of the
law 1n Malaysia,

The dialogue session then continued with a brief
intreduction to the Malavsian Judiciary, by Eegistrar

Arleen Eamly, She gave an overview of the courts’
hierarchy and the jurisdiction of the courts at each
level of the hierarchyw

This section was intended to give the delegates a
brief overview of the Malayvsian judicial system as not
all of the delegates came from a legal background.

After the briefing gqueshions were posed bv the
delegates to the Judges leading to an interesting
discussion hetween the delegates and the Judges
orn various topice and subjects relating to the
carzer path for women in the legal arena, legal
reformes that could promote gender equality and
the protection of women'g rights,

Cne notable exchange was when a delegate sought
the view of the Chief Justice on the possibility of
a woman holding the top post in the Malayvsian
Judiciary and the eritema he deemed to be ezsential
for such = post. The Chief Justice emphasised
that the ultimate criteria for the post would be
integrity and the knowledge of the law. with a firm
emphasis on 1ntegrity as the other gqualities which
a candidate might possess would be meaningless
without integrity,

Another interesting exchange was on the dyvnamics
and diversity that women judges bring to the
Judiciary,

The diversity and differencegs in the way a man
and a woman approaches and analvses analvsis
a written law, for instance, would onlyv serve to
enrich the Judiciary,

The consensus was that diversitvis not onlv beneflcial
but essential for a more inclusive Judiciary and
ultimately for a more impartial and independent
Judiciary,

Before theyv departed, the delegates were treated to
lunch at the Banquet Hall of the Palace of Justice,
hosted bv the Chief Justice,



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

Chief Justice Arifin Fakara and Justice Zainun Al presenting a memento to HE. Victorma Marguerite Treadell

The delsgates of the Women Leadership Dialogue posing for a group photograph with Chisf Justice Arifin Fakaria
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Justice Dawvnd Wong Dak Wah, Judge of the Court of Appeal weighed in hie thoughts
on the achievements of the women justices in the Malaysian Judiciary
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Justice Mary Lim Thiam Buan. Judge of the Court of Justice Rohana Yusuf Judge of the Court of Appeal
Appsal sharing some of her expermences ag a woman 1in answering a query from the delegates.
the Judiciary
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DIALOGUE SEssion

Me. Bharmila Mehta. a Consultant and an sxpert 1n UK Immigration and Nationality Law
gharing her thoughts during the dialogue session.
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THE 4™ JOINT JUDICIAL CONFERENCE 2016

The inaugural meeting of the 4" Joint Judicial
Conference 2018 was hosted by Malaysia on
18" March 2011, The Joint Judicial Conference
held on a bienmal basis 1s between the Judiciaries
of WMalavsia, Brunel and Singapore, The Malaysian
Judiciary was both proud and honoured to host the
4% Jeint Judicial Conference and to recelve our
distinguished guests from Bruneil and Singapore.
The conference was held from 4% INovember 2018
to 6% INovember 2016 at the Palace of Justice,
FPutrajaya.

The arrival of the delegates was marked by a
welcome dinner which was graciously hosted by the
Chief Justice of Malaysia at his official residence.
The official session started on 5% MNovember 2018 at
the Conference Hall, Palace of Justice. Putrajaya.
The session started with the welcome address by
the Chief Justice Arifin Zakarma and was followed
bv addresses by the Chief Justice of Singapore.
Sundaresh Menon and the Chief Justice of Brunel
Darussalam. Dato Seri Paduka Hajl Eifrawil bin
Dato Paduka Haj1 Fifli,

The day long conference was divided into three
sessions, The first panel discussion was on judicial
recusal, The session was moderated by Justice
IMallimi Pathmanathan and the panellists were the
Chief Justice of Brunel Darussalam, Justice Idrus
Harun from Malaveia and Justice Steven Chong
from Singapore.

The delegates presented the relevant tests utilised
in their respective jurisdictions to determine when
recusal wasg justified. There was considerable
reference by each of the speakers to caze-law. The
delegates from the floor participated extensively in
discussion after the individual presentations, to the
extent that the session exceseded the prescribed timne,

The second session was on the toplc of scientific
evidence and expert testimony. This session was
moderated bv Justice Tayv Yong Kwang from
Singapore and the pansllists were the Chief Justice
of Bruneil Darussalam. Justice David Wong Dak
Wah from Malaysia and Justice Hoo Sheau Peng
from Singapore,

In their individual presentations, each of the speakers
highlighted the role of experts 1n assisting the
courts, They focused on case-law and examples 1n
their own jurisdictions. Topics focused on included
the importance of impartialityvin such witnesses and
methods of ensurngindependence and impartiality,
The 1mportance of procedural aspects of expert
evidence including pre-trial case management were
highlighted. “Hot-tubbing' was discussed.

The third and final panel discussion session for
the day was a discussion on “WMedia and Criticism
of Judges, How ghould the Judiciary react? The
moderator for this session was Justice Mohd INazlan
MMohd Ghazall from Malayeia and the panellists wers
the Chief Justice of Brunel Darussalam, Judicial
Commissioner Asdit Abdullah from Eingapore
and Justice Azizul Azmi Adnan from Malavela,

In this session. the speakers explored the relationship
between the media and the Judiciary. Thev attempted
to highlight some of the challenges that the Judiciary
face and also offered some possible sclutions in
tackling the criticiem of Judges from the media
It was very well recsived
considerable participation

as well as the public.
and there was again,
from the floor.

The zeszion ended on the following note, namely
that a balance had to be struck between responding
to criticiem from the media and uphcolding the
integrity and independence of the judicial office.

To mark the closing of the Confersnce, a gala
dinner was held at the Garden Ballroom of the
FPutrajayva Marrictt Hotel, Representatives of the
delegates from all three jurisdictions showed off
their musical and dancing skills and kept the
delegates highly entertained.

The strong bonds and camaraderie among the
delegates were on display and the goodwill fostered
throughout this conference was immeasurable. This
conference achieved consensus amongst the three
jurmsdictions that their close relationship would
facilitate the movement towards harmonisation of
our respective laws, The next host for this conference
is Singapore 1n 2019,
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Chief Justice Arifin Zakaria (left) and Chief Justice Bundaresh Menon iright) admiring the sketched photo of the
FPalace of Justice. Putrajaya on a postcard: a token from the host to all the delegates of the conference.

The Chief Justices of Brunei Darussalam, Malaysia and Bingapore at the holding room at the Palace of Justics
Putrajaya before the commencement of the firet seesion of the 4" Joint Judicial Conference 2016
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Justice Mallini Pathmanathan, the moderator for a penel  Judicial Commissioner Hoo Bheau FPeng from the Supremse
digcuselon on Judiciel Eecusal Court of Bingapore, one of the pansllists for a pansl
discussion on “Bcientific Evidence and Expert Testimony

Justice Idrus Harun ae one of the panellists for a panel
discuseion on "Judicial Recusal
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Justice Raus Bhanf the President of the Court of Appeal delivering a token of appreciation to
Justice Bteven Chong from the Buprems Court of Bingapors

Justice Azizul Azmi Adnan, one of the panellists for a panel discussion on
‘Media and Criticism of Judges: How Should the Judiciary Eeact™
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CHAPTER 7

SPECIAL FEATURES
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FORMER LORD PRESIDENTS/
CHIEF JUSTICES OF MALAYSIA
(1963 — PRESENT)

- T

4

THE RT. HON. TUN SIR JAMES BEVERIDGE THOMSON
S.5.M, PM.N., PJ.K.
16 September 1963 - 31= May 1566
(THE 1" LORD PRESIDENT)

THE RT. HON. TUN SYED SHEH SYED HASSAN BARAKBAH
SS.M.. PM.N, D.P.MK., PS.B.
1* June 1966 - 9" September 1968
(THE 2% LORD PRESIDENT)
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THE RT. HON. TUN DATO' MOHAMED AZMI MOHAMED
S5.5.M., PM.N., D.P.M.K., P.S.B.. P.J K.
10" September 1968 - 30 April 1874
(THE 3*" LORD PRESIDENT)

THE RT. HON. TUN MOHAMED SUFFIAN MOHAMED HASHIM
S8.8.M., PS.M., S.P.C.M., D.ILM.P., J.M.N., SMB. (BRUNEI), P.J.K. .LL.D., D. LITT
1t May 1974 - 12 November 1982
(THE 4™ LORD PRESIDENT)
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THE RT. HON. RAJA AZLAN SHAH IBNI ALMARHUM SULTAN YUSSUF IZZUDDIN SHAH
S.8.M.,, D.K., P.MN., P.S.M,, 8.P.CM., S5.P.T.S,, 5.P.M.P,, S.LLM.P..D. LITT, LL.D.
12¢¢ November 1982 - 2 Fehruary 1984
(THE 5™ LORD PRESIDENT)

THE RT. HON. TUN DATO" MOHAMED SALLEH THE RT. HON. TUN DATO' SERI ABDUL HAMID
ABAS OMAR
S.8.M., PM.N., PS.M.,, S.PM.T. D.PM.T., JM.N., SSM., P.M.N, PSM., S5M.T., S.IM.T, S.L.M.P.
S.MLT. S.PM.S., D.PM.P. P.M.P.
34 February 1984 - 8" August 1988 9 August 1988 - 9 November 1988
(THE 6™ LORD PRESIDENT) (ACTING LORD PRESIDENT)

10" November 1988 - 24** September 1994

(THE 7™ LORD PRESIDENT/THE 15" CHIEF
JUSTICE)
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THE RT. HON. TUN DATO® SERI MOHD EUSOFF CHIN
S.5.M., PSM., S.P.C.M., D.P.M.J..D.P.MK., J.5.M., S.M...
25t September 1994 - 19" December 2000
(THE 2%° CHIEF JUSTICE)

THE RT. HON. TUN DATO" SERI MOHAMED
DZAIDDIN ABDULLAH

S.8.M., P.S.M., 5.P.C.M.D.S.P.d.. D.P.M.P, D.M.P.N.

20" December 2000 - 14'** March 2003
(THE 3% CHIEF JUSTICE)

THE RT. HON. TUN DATO" SRI AHMAD FAIRUZ
DATO' SHEIKH ABDUL HALIM

S.S.M.. P.S.M., S.PM.K, S.JMEK, 5.P.M.5., SS5AP.

S5.8.M.Z.5SD.K., 5.P.M.T.,
D.S.M.T., D.S.D.K,, S.M.J., SM.S., B.C.K,, P.IS.
16 March 2003 - 1* November 2007
(THE 4™ CHIEF JUSTICE)



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

THE RT. HON. TUN ABDUL HAMID MOHAMAD
S.S5.M., D.C.P.M.. D.M.P.M.. KM.N.. P.J.K.
2 November 2007 - 17" October 2008

(THE 5™ CHIEF JUSTICE}

THE RT. HON. TUN DATO' SERI ZAKT TUN AZMI

S.P.C.M., S.PMK., S.S8M., PSM, SS5DK.,
P.J.N. D.S.MT. (TERENGGANU), D.S.D.K. (KEDAH), J.5.M., KM.N.

18 Oectober 2008 - 9 September 2011
(THE 6™ CHIEF JUSTICE)
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THE RT. HON. TUN ARIFIN ZAKARIA

S.S.M., P.S.M., S.PMK., 8.PSK., S.P.MS., S.P.C.M., SS.A.P., D.U.P.N.,, DS.P.N,,
S.P.M.P., D.P.M.K., D.P.CM.

12 September 2011 - PRESENT
(THE 7™ CHIEF JUSTICE)
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TUN SYED SHEH SYED HASSAN BARAKBAH

Well respected in the judicial and legal fraternity,
thelate Tun Syed Sheh Eyved Hassan Baralkbah was
an extraordinary man of many accomplishments. He
was the first Malavsian to be appointed as the Lord
President of the Federal Court. the highest judicial
post 1in the country, His appointment paved the way
for locals to cccupy the highest judicial office and
marked the end of almost a century and a half of
British domination in the judicial institution, His
remarkable accomplishment continusd even after
his retirement from the judicial office when he was
appointed the Governcr of Penang. the first for a
retired Judee.

Of Arab-Malay descent. the late Tun Syed Eheh Sved
Hassan Barakbah was born on 10 MNovember 1908
in Alor Setar. Kedah, He received his early education
at the Sultan Abdul Hamid College, a prestigicus
institution in Aler Setar. Hedah, He had excelled
in hig academics and was awarded a Hedah State
Government Scholarship to read law in the United
Fingdom. He was later admitted as Barrister-at-

Law of the Honorable Scciety of Inner Temple 1n
June 1834,

Upon his return te Malaya in 1935, the late Tun
Syved Sheh Sved Hassan Barakbah served 1in various
capacities in the judicial and legal service, He was
appointed a WMagistrate in Alor Setar, Kedah, He
had alsc served 1n Alor Setar as the Remstrar
of the High Court. a Chief Magistrate and the
Commissioner of Workmen's Compensation, After
the interregnum caused by the Second World War,
he served as a District Judge in Kedah and Perlis
and later as the President of the Rent Assessment
Board and the Chairman of the Licensing Eocard.
In 1948, he was the first Malay to be appointed to
the Ceolonial Legal Service. He was then transferred
from Alor Sstar, Kedah to Seremban. INeger:i
Sembilan in October 1955 ag the President of the
Sessions Court,

The late Tun Syed Eheh Eved Haszsan BEarakhah was
appointed a Judge of the High Court in Malava in
19566 and was elevated to sit as the Judge of Appeal
1n September 1962, In Decarmber 1962, he sat as the
Chairman of the Court of Inquiry into the dispute
between the Malayvan Railway Administration and
the Railwaymen's Union of Malava.

The late Tun Sved Eheh Sved Hassan Barakbah's
1llustrious career reached the pinnacle of his calling
when he sarned the distinction of being the first

Malaysian to be elevated ag the Chief Justice of
Malaya in 1963 and subsequently as the Lord
FPresident of the Federal Court, in succeszion to the
late Tun Sir James Beveridge Thomson whoe retired
in 1986, The installation ceremony was held on
1%t June 1968 at the Istana INegara in Kuala
Lumpur in the presence of His Majesty the Yang di-
Pertuan Agong Almarhum Sultan Ismail INasiruddin
Ehah Ibni Almarhum Sultan Zainal Abidin
before whom he took the QOath of Office and
Allegiance,

During his tenure as the Lord President, the late
Tun Syed Sheh Syed Haszan Barakbah placed great
emphasis on maintaining the highest traditions
of the Malaysian Court, a value which was then
passed on and upheld by his equally eminent
vounger brother, the late Tan Sri Sved Agil Sved
Hassan Barakbah, who followed his outstanding
footeteps, Though born more than a decade apart,
their careers followed almost similar routes. His
no less prominent brother, the late Tan Sri Sved
Lgl Barakbah assumed the position of a Judgs of
the High Court before he was eventually elevated
to the Federal Courtin 1969 As Judges. these two
distinguished siblings had served the Judiciary with
their practical wisdom and genercus wit,

With a judicial career spanning almost 33 vears,
the late Tun Swved Sheh Syed Hassan EBarakbah's
contmbution to the Judiciary had been snormous,
Under his wise and benign leadership, he sst
the Judiciary on a progressive path to mest the
continuing needs of the time. He delivered numerous
judgments, many of which are cited frequently
to this dawv, He retivred as the Lord President on
o Beptember 1968,

The late Tun Sved Eheh Eved Hassan BEarakbah's
illustricus career followsd him through even after
his refirement. He was appointed a member of
the Senate and was subsequently elected as the
FPresident of that august body succeeding the late
Date’ Abdul Eahman Mohamed Yasin who had
retived from the presidency. The late Tun Syed
Sveh Bved Hassan Barakbah's tenure of this high
office was short-lived, as he was later appointed
the Governor of Penang on 6% February 1269 by
His Majesty the Yang di-Fertuan Agong Tuanku
Ismail MNasiruddin Shah Ibni Sultan Zainal Abidin,
He was the first retivred Judge to hold this wery
important appointment.



The late Tun Sved Eheh SEved Hassan Barakbah was
truly & great man and a great Malaysian., He had
served the country very well and for a good length
of time, most of which was in hisg judicial capacity,
His record of public service was exemplary which
vely few Malaysian can attain. His meteoric rise
to the high public appointments cannot easily be
surpassed bv anvone, His success thereafter 1s well
documented 1n numercus Malaysian legal journals,

In honour of his contributions and services, the
late Tun Swyed Sheh Swved Hassan Barakbah was
bestowed several honours and awards namely,
Darjah Yang Mulia Pangkuan IMegara Ser Setia
Mahlkota (8. 2. M) which carries the title Tun, Darjah
Fanglima Mangku Negara (F.MIT) by His Majesty
DYMM Eeri Paduka Baginda Yang di-Pertuan
Agong which carries the title Tan Eri, Darjah
Utama Pangkuan INegeri (DU FP.IN) first class
from the Penang Government, Darjah Seri Faduka
Mahkeota Hedah (8. P M) first clazs and Pingat
Sultan Badlishah (F.2 B) from the Sultan of Kedah

The late Tun Syved Eheh Sved Hassan Barakbah was
married to thelate Toh Puan Hajah Sharifah Fatimah,

The late Tun Syed Eheh Eved Hassan Barakhah was
laid to rest on 8" October 1975 at the age of 39,
A reference was held at the Federal Court. Kuala
Lumpur on Z0% December 1975 to commemorate
hiz loval commitiment as a true servant of the law,
The reference was presided over by the late Tun
Mohamed Suffian Mohamed Hashim, the then Lord
FPresident who said,

References
(1) The Malaysian Judiciary — A Perspective.

"Many of his brother judges who ever sat with him
will alwaves remember his friendliness even when
we have occasion o dissent for he believed thal
we should disagree if at all in a civilized manner,
Members of the Bar who ever appeared before him
will alwavse remember his kindness and courtesy
extended espectally to vounger lawyers who still had
tc make thetr way, When he asked a question, it was
alwayvs done tn a soothing way, fo elicit a poini or
to clear an obscurity that troubled him: he never
asked a rheiorical question in order to ridicule: and
having asked a gquestion he always gave counsel a
chance o answer it fully and without inferruption,
His manner of conduciing proceedings was @ model
followed by his brother judges anxious to administer
justice without rancor. without ill-will. No counsel
who lost a case ever left his court feeling that he had
not been allowed to develop his argument. feeling
that he had not been gwen a chance, feeling thai
he had not been given a fair and pafient hearing,
feeling that he had been humiliated. Truiy the Tun
was nature's gentleman,

As befits a gentleman endowed with s much
consideratiion for others and filled with such
an innate sense of justice, he was also a simple
and modest man. a good husband, a good father
and o friend fo all who seek his advice and his
company. Those who share his friendship will
also miss his sense of gdentle fun as testified by
the chuckles thai often punciuaied conversation
with him."
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Justice & Chelvasingam Macintyre taking oath as a Judge of the High Court bsfore the late Tun Byed Sheh
Barakbah on 14" November 1964. (Picture courtesy of the MNational Avchives of Malaysial

Justice 5. M. Yong talung oath as a Judge of the High Court before the late Tun Eyed Eheh Barakbah on
1*t July 1966, (Picture courtesy of the National Archives of Malaysia).
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The then Yang di-Pertuan Agong presenting the late Tun Byed Eheh Barakbah the award of
Panglima Manghu Negara (P MIT). (Picture courtssy of the INational Archives of Malaysia)
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Justice HT. Ong taking oath as a Judgs of the Federal Court before the late Tun Syed Sheh Barakbah on
1%t July 1865, (Picture courteey of the National Avchives of Malayeia)

The then Yang di-Pertuan Agong presenting the award of Eeri Betia Mahkota (5.8 M)
to the late Tun Eyed Sheh Barakbah on B"™ June 18988, (Picture courtesy of the Mational Avchives of Malaysia)
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The then Yang di-Pertuan Agong presenting the award of Beri Maharaja Manghu MNegara (8. ML1T)
on 26* July 1870, (Picture courtesy of the Mational Archives of Malaysia)

The late Tun Byed Sheh Barakbah talang oath as the Lord President before the then Yang di-Pertuan Agong at the
Istana MNegara Kuala Lumpur on 31 May 19656. (Picture courtesy of the DNational Archives of Malaysia)
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A JUDGE’S MUSINGS

By Tan Sri Haidar Mohamed Noor
Former Chief Judge of Malaya

I hawve long cherighed the hope that the time wall
come when the nebulous narrative of my role in
the 1988 judicial debacle will be corrected. That
time is row.

I was appointed the Chief Registrar by the then Lord
President, His Royal Hi.ghne'ss Sultan Azlan Shah.
My appointment was for a good number of years
1.e. from December 1983 to 14" September 1988,
When His Royal Highness was inst‘aile_d as
the Sultan of Perak on 3¢ February 1984 Tun
Salleh Abag replaced him as the Chief Justice on
3" February 1984,

Tun Salleh Abas as Malaysia's sixth Lord President
iz an upright man who believed that holding
the office of a Judge 1z one of the greatest
distinctions a man can hope to achieve in his life,
Tun Balleh's tenure reflects that abiding trust he
had in exercising absolute intesrity and judicial
independence,

Thus in early 1988, when Tun Salleh Abas asked
me to accompany him to Singapore to visit Tan Sr1
Les Hun Hoe, the Chief Judge of Borneo (as it was
known at that time) who was hospitalised there, I
was more than happy to go with him.
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It was a propitious Jjourney for me: for it was during
that trip that Tun Salleh Abas invited me to join the
EBench. I was elated and grateful. that not even the
fact that my first pesting on the Bench would be in far
away Kuching (Sarawak) dampened my enthusiasm,

For this appointment, Tun Salleh Abas secured
the requisite approval from Tan Sr1 Liee Hun Hee.
during that hospital visit,

IMothing, 1t would seem, would stand 1in my way
to becerming Judge of the High Court in Huching.

However, before Tun Salleh Abas could proceed
with my appointment in accordance with the
relevant provisions of the Federal Constitution, fate
intervened. An event which was unprecedented 1n
scale and form occurred.

Much has been written about this unfortunate event
in 1988, 1.e. the Tribunal and sventual removal
of Tun Sallsh Abag as the Lord President, Thus
I shall refrain from regurgitating the 1ssue hers,
What 1= important is that as the Chief Eegistrar
of the Federal Court then, I was still a public
officer. Thus instructions and crders from on high
are incumbent to be oheved. And as the directions
went, I had to also comply with the deferment of
myv appolntment to the Bench.

The aftermath of the Tribunal and eventual removal
of Tun Salleh Abas as Lord President, meant that
a riew Lord President was to be appointed, Thas
tock place on 2% August 1988 when Tun Hamid
Omar was appolnted as Malaysia's seventh Lord
FPresident,

Tun Hamid Omar then took steps towards myv
appointment as a High Court Judge in Huching,

The above narative therefore puts paid to the
belief that my appointment to the Bench was nof
altogether altruistic. Sometimes one cannot dwell
too much or too long on these 1ssuss. One has to
be philosophical and get on with one's life. After
all, I must now carry out the trust bhestowed on me
to dispense justice without fear cr favour. I then
made my way across the seas. to Kuching,

In those davs. before a Judge sitz on the Bench
for the first time. 1t was the tradition for an
elevation ceremcony to be held. This 1s to welcome

the newlv appointed High Court Judege by the local
practitioners and relevant stakeholders. Hence. a
date was fixed for my elsvation ceremony in the
FKuching High Court,

The then President of the Advocates' Asscciation
of Barawalk, W Sulong Matjersie (now Tan Sri)
came to see me, He intimated to me that the local
lawvers wanted to boyeott my elevation ceremony.
Fortunately, Encik Sulong Matjeraie managed to
pacify hig colleagues and thereafter good sense and
pragmatism prevailed. My elevation ceremony went
on without a hiteh,

At the elevation ceremony. Mr. Sulong Matjerale,
as the President of the Advocates Association of
Sarawal:, presented his speech. welcoming me as a
High Court Judge: he expressed the sentiment that
the lawwvers as officers of the court would render
and extend their cooperation tome, in carrying out
my duties as a High Court Judge, His speech was
followed by the speeches of the representatives of
the Honourable Attorneyv General and the State
Attorney General. As was the practice, I then
responded to those speeches accordingly. I thanked
them for their support in my appointment as =a
High Court Judge in Kuching,

This was a good start for me and 1t certainly helped
me 1n my duty as a High Court Judge,

In my wview, the elevation ceremony 15 a good
tradition, for it provides an unchtrusive platform
in which a Judge can interact and get to know
members of the local bar and other stakeholders.
& tea party usually follows the ceremony and 1t
1g 1n this social milieu that some lasting bonds of
friendship will be forged.

In my wview, 1t 18 a shame that this tradition is
no longer practised, since mutual respect and
support between Bench and Bar goes a long way
towards the dispensation of justice, I hope this
tradition can be reinstated. for otherwise it will
die a natural death.

It might be of interest to know that I was the
last person toc be directly appcointed to the High
Court Bench as a Judge; because when Tun Harmd
Omar took over as the Lord President. he adoptad
a new policy, His was that there 18 to be no more
direct appointment as a High Court Judgs; all



Tan Er1 Haidar Mohamed Moor wearing the bench wag

appolntees to the High Court would begin as Judicial
Commissioners, A probation period would take place
and if all conditions are satisfied the appointee
will be confirmed as a Judge of the High Court,
There are of course advantages and disadvantages
to this system. But this 1s not the forum for me
to ventilate this 1ssue,

During my tenure as a High Court Judge for four
vears, I must say in all honesty that I learnt a lot,
I heard both civil and criminal cases apart from
my function as an Appellate Judge in respect of
appeals from the Subordinate Courts, Be that as
it may, I would like to mention one civil case that
I heard. Hunter Douglas & 3 Ors v Lim Hong Joo
Sdn Bhd & Ors (Suwit no: 8/KG 204/89). It really
was a good experlence to hear this particular civil
case whichrelates to a "passing off’ of a trademark,
Eoth parties were represented by Queen's Counsel,
During the course of the trial both Queen's Counsel
conducted themselves with decorum. They wers
courteous to the Eench. It would have been a good
experience for members of the Bar especially those
doing chambering to sit in myv court and chserve
them., Thenr submissicns were short and succint,
It helped me greatly in my task in armving at my
decision.
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I usually reserved my decisicn to a date to be fixed
ag I thought it would be batter to glve a written
judgment as I anticipated that whichever way my
decision goes the agemeved party would surely appeal.

However, the pleasure I had in having the Queesn's
Coungel appearing in my court in this case quickly
dissipated when I was told by my then Senlor
Assistant Registrar Fuan Rhodzarah Bujang (now a
High Court Judge in Kuching), that thev expressed
concern about the apparent tardiness 1n our courts
in delivering our judgments. The Queen's Counsel
apparently heard this was the case in the Huala
Lumpur High Court. Fuan Rhodzarah however
assured the Queen's Counsel that neo such thing
1g likely to occur in my court (and for that matter
in other courts as well).

I must confess that their misconception spurred
me on to prove them wrong. I felt that it was my
duty to correct any negative perception thev might
have had with regards to our Judiciary,

Iworked very hardin ensunngthat theiwr apprehension
of late judgments was completelvmisplaced, Within
a month. I completed my judgment and delivered
1t accordingly,

I have this to sayv. I am aware that the 1ssue of
backlog of cases 1z now a thing of the past. But
there are still pockets of problems with regard to
the guestion of arvears of judgments. This miniscule
percentage however can upset the smooth running
of the administration of justice and tarnish an
otherwise efficient and just svstem,

I suppose a good habit for judges to inculcate, 1s
to 1mmediately write down their thoughts whilst
hearing the case, These notes would be a boon
when writing their grounds of judgment And af
thev have to write that judgment, do it as =con
as 1s practicable so that they will not lose the
momentum of the case.

I practised just that, I also made it a point not to
leave any cases partly heard, if it can be helpesd.
In this way, I need not go back to that station to
continue to hear the part-heard cases

I am glad to say that when I left Kuching, the
rnecessity of going back there did not arise since
all my cases were completed,



Tan Bri Haidar Mohamed MNoor (left) and the late Tan Bri Wan Adnan Ismeail (former Chief Judge of Malaya)
at the elevation ceremony of Federal Court Judges 1n 1989 at Bangunan Sultan Abhdul Bamad

In my view 1in this way, judicial time and expesnse
would be saved. I hope Judges will adopt this
practice.

This was the exact judicial management practise I
adopted when I became the Chief Judge of Malaya.
EBefore transferring a Judge from one station to
another. T would give the Judge sufficient time to
complete his cases and write his judgments before
he or she 1z transferred,

In those earlyv davs, I was posted to the High Court
Bench in Johor Bahru on 1% January 1893

In working with two other Judges in Johor Bahru,
what [ can say 1s that in anyv setiing like this.
patience and great interpersonal skills 1n our social
and professional relationship 18 a necessity.

It is incumbent on Judgss to be courtecus and
respect one another,

Fomposity certainly strikes a discord 1n social
harmony, at least as far as I am concerned, It 1s
acknowledged that the office of a Judge 1g a highly
respectable one. However., one must not forget

that the public locks to the Judge to resolve their
grievances, be 1t between themselves or against
the authorities. Thus one should be more mindful
of the huge trust placed in cneself rather than
being overblown with conceit. It may be appropriate
for me to guote this obeervation bv an American
Jurigt, Harcld Medina, cited in an article by
Lord Henry Brook where he szud:

"After all is said and done, we cannot deny
the fact that a judge is almost of necessity
surrounded by people who keep telling him
what a wonderful fellow he 1s. And if he once
begins fo believe il. he is a lost soul.”

One of the more interssting cases I heard was the
case of HE&ER Johnson Ltd & Anor v H&E Johnson
(i) Bhd [1998] 4 MLJ 131 where both parties
decided to use court reporters from a Hong Kong
firm to record the proceedings. The costs were
shared egually by both parties. The proceedings
went on smoothly and expeditiously,

At the close of the procesdings, the compact discs
(CD) were made availlable to me and both parties
verified the content, That was 1in 1998, I would like
to believe that this was the forerunner to our court
computer system which 1 applicable in our courts now,



When I was elevated to the Court of Appeal and then
to the Federal Court, the rcle and responsibilities
were totally different. At the Court of Appeal, we
sat in a panel of thrse members, with the Presmdent
of the Court of Appeal as the Chalrman, Sometimes
a senior member is assigned as the Chalrman by
the President, Snmilarly, in the Federal Court, the
Chief Justice presidss the pansl or the most senior
judge 1n any given panel will chair the sitting,

What 1s important 1s that, 1n a collegial setting as
15 the case in the Court of Appeal and the Federal
Court, 1t 12 crucizal that each member participates
fully and integrates wholly 1in the group. Each
member of the coram 1 a judge 1n hie or her own
right, Thusg itis important that each one contributes
egqually in the discussion and decision-making
process. Thus if a Judge disagrees with the majority
decision, he or she 15 at liberty to dissent; though of
course he or she must write a separate dissenting
judgment, Even 1if the Judge agreess with the
majority judgment, 1t 1s good practise nevertheless,
toc add a short paragraph to indicate his or her
agresment with the said judgment. The concurring
Judge may alsc like to ventilate on one or two
izsues not expanded by the writer of the judgment.

Thie 18 to be encouraged, for not only does 1t reflect
transparency in decision making, it also allows the
concurring Judge to express a point not dealt with,
one way or another by the writer,

I hope too that this practice now long abandoned,
can be reinstated,

As Chief Judge of Malaya, there were occasions
when I received complaints against certain Judges
who refused to recuse himself or herself where the
parties themselves had requested the said Judge
to do =o.

The Judge's refusal to recuse himeself stems from
his belief that it would confirm the doubt in his
ability to adjudge the matter impartially,

However, my view 1s that, it iz prudent in the
interests of justice to recuse himself i1n those
circumstances,

Anvway I advised the Judge that should he refuse
to heed my advice I may have to resort to invoking
my powers under section 20 of the Courts of

THE MALAYSIAN JUDICIARY
YEARBOGK 2014

Judicature Act 1964
Section 20 reads:

Distribution of business

"20. The disiribution of business among the
Judges of the High Court shall be made in
accordance with such directions: which may
be of a general or a particular nature. as may
be given by the Chief Judge.’

If there 18 a formal application to recuse. then 1t 18
entirely up to the Judge to make a decizion. Under
such circumstances, I cannot interfere, The aggreved
party 1s then entitled to appeal to the Court of
Appeal.

In myv time as the Chief Judge of Malava. thereis a
Practice Direction (as there 1s now) which requires
judges to complete thewr grounds of judgments within
the prescribed time as set out therein.

Even as my special officer Mr, IMNithivanantham
Murugesu momnitored the schedule of judegments to
be written. I did my part by writing to the Judges,
reminding them of the need to comply with the
Practice Direction

I am happy to record that about ninety percent of the
time, Judges will capitulate, even if at the 11" hour,
and their judgments magically appear on mv table!
I suppose the thought of being marginalised in the
next promeotion exercise 1s not a welcome prospect!
Moving on to my time as a member of the Judicial
Appointments Commmission, I must commend the
present leadership in the Judiciary for their effort
in parlaving off any return to the former time of
huges backlogs of cases and maling sure Judges
keep their arrvears of judgment at an acceptable
level.

In conclusion I have this to sav. I can see that
whilst the current school of Judges are usually
IT-gavvy and hands-on with their worklead thev
would do well to pause for a while and contemplate
what 1t really means to be a Judgs.

They must always keep in mind the oath of their
office, The well-worn platitudes of maintaining
absolute integrity, justice independence and
accountability are never out of date and in fact
should be their watchword.
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Judges attending a funchon at the old Istana IMegara at Jalan Istana. Kuala Lumpur
L-R): Tun Dato' Eern Abdul Hamid Mohamad H.E Tan Er Date' Michasl Chen Wing Bum. Tan Bri Haidar Mohamsd Nooy

Justice Zainun Ali, Tan Bm Zalsha Zahar, Tan Bri Abdul Malek Ahmad and Tan &ri it Morma Yaakob
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REMEMBERING THE LATE
TAN SRI ABDUL MALEK AHMAD
(FORMER PRESIDENT OF THE COURT OF
APPEAL)

WA

Tan Br1 Abdul Malek Ahmad

Writing a trbute about my father 1g not easy for
me but I must admit that it 18 such an henour to
represent my mother and my siklings 1n conveving
the myriad of contributions and achievements my
father had made throughout his lifetime,

My late father Tan Sri1 Dato’ Seri Dr Abdul Malek bin
Haj Ahmad was born in Singapere on 287 July 1944,
He received his early education at MelTair Primary
School and later furthered his studies at the
prestigious Eaffles Institution 1n the Eepuklic. He
read Law at Inner Temple. London. completing
his Bar Finals in May 1985 before he veached the

age of 21, He was called to the English Bar by
the Honourahble Scciety of Inner Temple in 1966
and returned to Malaysia to join the Judicial and
Legal Service,

The same year. on February 17, my late father began
his distinguished legal career as a Magistrate in
Kuala Lumpur. Thenceforth, over a span of 12 vears
he went on to serve in various capacities, as Deputy
FPublic Prosecutor, President and Senior Fresident
of the Sessions Court. Senior Federal Counsel as
well as Parliamentary Draftsman attached to the
Attorney General 8 Chambers,
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A picture of my father taken during his tenure as a Judge of the High Court in Malaya.

On 1# January 1985, he was elevated as a Judge of
the High Court in Malaya at the ape of 40, being
one of the youngest judicial officers to be elevated
as a High Court Judge. On 1% December 1885,
he was elevated Judge of the Court of Appeal and
on 1% May 1989 Judge of the Federal Court of
Malaysia. On 12% July 2004, he was finally appointed
President of the Court of Appeal Malaysia, the
second highest position in the Malaysian Judiciary.
Upon his appointment. the Malaysian Bar released
the following statement:

"Justice Malek Ahmad has in his many vears
on the Bench demonstrated the right judicial
qualities and temperament, He has exhibited
judicial independence and integrity, and
enjoyvs widespread respect from the Bar and
those who are familiar with the functioning
of the judiciary in Malayvsia. His proven
ability, reputation. standing. sentority cnd
experience (all of which are criteria which the
Bar consistently advocales o be relevant to
judicial appointments and promotions) make
him well suited for this important position. It
remains jor him in the vears to come to draw
on these gqualities in introducing the necessary
changes and improvements to the system in o
way that will restore public confidence tn the
judiciary, The appointment awgurs well for
the future of the judicial system in Malaysia.”

I was in my second vear of completing my law
degree in Cardiff University, Wales, As I recollect
I was back in Huala Lumpur during the winter
break to witness the oath taking ceremony, The
elevation had been veryinspirational and had given
me the motivation for me to complete my studies
and follow in my father's footsteps.

Throughout his tenure as a Judge in the High
Court, the Court of Appeal and the Federal Court,
my father had participated in over 1000 published
judgments and written 200 to 300 judgments.
Amongst his notable judgments in the Federal
Court was that of Dato’ Seri Anwar Thrahim v,
PP [2004] 4 CLJ 157 in which he ruled that the
Federal Court has the jurisdiction and power to
reopen and review any matter already decided by
it if there iz any allegation of injustice or abuse
of the process of the Court.

His overriding sense of justice led him on cecasion to
dissent from the majority view as seen in the case of
Ham Teck Soon v, Timbalan Mentert Dalam Negeri,
Malavsia & Ors and Other Appeals [2003] 1 CLJ 225
where contrary to the majority view he held that a
person who 18 arrested under the Emergency Fublic
Order and Prevention of Crime Ordinance 1989 18 not
deprived of hie rights under Article 5(3) of the Federal
Constitution.



.

Conferment of Datuk Paduka Mahlkota Eelantan (DPME)
by the then Bultan of Kelantan on 30% March 1988

My father was appointed as an Honorary Overseas
Eencher of the Honourable Scciety of the Inner
Temple. London on 21* February 2005, It was indeed
a proud moment for my father as the appointment
18 the highest honour that an Inn can bestow upon
one of its members who has become sminent in
his calling and has brought honour to his Inn, To
quote the Malaysian Bar, with the appointment,
my father joined the ranks of other distinguished
international jurists such as Richard Goldstone of
South Africa, Patrick Chan of Hong Kong, Yong
Pung How of Singapore and three members of the
UE Supreme Court, Anthony Kennedy, Etephen
Brever and Antonin Scalia,

When the Honourahle Scciety of the Inner Temple
received notification of his death on 4% June 2007,
the Master Treasurer immediately directed that
the flag of the Inner Temple 1in London be flown at
half-mast for the whole day as a mark of respect
and in memory of my late father., This gesture
speaks volumes for the man who dedicated his
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life tirelessly to the service of the law and to the
development of the jurisprudence of IMalaveila and
the Commonwealth,

Wy late father was also honoured with a Doctorate
of Laws by the University of West England. Bristcl
v ita Chancellor, the Right Honourable Baroness
Elizabeth Butler-Sloss in 2008, However, as he was
too 11l to travel to Bristol to receive the award, myv
mother received 1t on his behalf on 21 April 2008,
11 months after his passing in a sumple ceremony
in Huala Lumpur attended bv relatives and close
friends. The University of West England had also
established a scholarship in my father's name to
henour his various contributions in facilitating the
educational links with the UK, for ocutstanding
Malaysian students of law who intend to read for
the Bar.

When my father was appointed as the third Pro-
Chancellor of the Uriversity of Malaya in August
2005 by the then Chancellor of the Umversity, His
Eoval Highness Paduka Ser1 Sultan Peralk, the late
Almarhum Sultan Azlan Shah Al-Maghfur-L.ah, he
wag overjoved as 1t was a fitting culmination of his
garlier involvement in the premier university as a
part time lecturer between 1975-1277 as well as
an external examiner of the Faculty of Law, Manyv
were amazed by how a busy Judge can find time
and immerse himself in preparing exam guestions
and marking examination scripts,

A Remembrance Cersmony was jointly crganised by
the Umiversity of Malayva and the Inner Temple of
London (Malaysian Alumm) on 315 January 2008
at the Universitv's Dewan Tunku Chancellor in
memoaory of my late father, It was well attended by
members of the legal fraternity as well as those who
knew him. We were overwhelmed by the glowing
tributes paid by all the speakers.

One such tribute came from Datuk KC Vohrah, a
former colleague and close friend of my father. In
his speech he said, and I gquote:-

"The late Malek was an uncommon Malayvsian,
whaose most important characteristics were his
natural and iremendous sense of fair play
and his unquestioned integrify, '

Expressing his displeasure that my father was
bypassed for the top post in the Judiciary, Datuk
KC Vohrah famouslyv declared that "He (Malek)
was the Chief Justice that this fair country should
have had but never had.’
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Appointment as the Presdent of the Court of Appeal by the then Yang di-Pertuan Agong on 18" July 2004

Inrecognition of his contrmbution to the country, my
Tather was conferred the Johan Sstia Mahkota (J.8.1V0)
on 1*f June 1583 and the Panglima Setia Mahkota
(P 8.1) which carries the title Tan Sr1on 47 June 2005,
From the state of Helantan, he was awarded the
Dato Padulka Mahlkota Kelantan (D P M) on
30" March 1988 and the Darjah Kekesaran Jiwa
Mahkota Helantan Yang Amat Mulia (8.J M) on
30" March 1995, He was also conferred the Darjah
Panglima Pangluan INegerm (D.P.FPII) by the Penang
State Government on 8™ July 2008, which carries
the title Dato Seri. My father deeplv appreciated
each and every award conferred on him as 1t was a
recognition of his sincere contribution and sacrifice
for his beloved country,

When not wrting his judements or reading his
files, my father filled his time with useful activities.
Being a man of many talents he not only played
the pianc but also compiled songs and wrote lyrics,
Some of his songs were sung by famous singers

such as the late Sudirman Haj Arshad, amongst
others, He was alsc a sporting singer who could
never gay no when asked to sing at judicial or
roval functions.

Iy father had a wry sense of humour and was
always so cheesrful with a natural ability to keep
people in stitches with his sharp wit, However, he
can be guites serious especially when it comes to
work. Although he had areputation as a hardworlang
Judge. he never took his work home as to him his
guality time at home 18 to be spent with his wife
and children,

My father had many friends, They loved him as
he was =0 genuine, helpful and kind, My father
had lived his life to the fullest He alwave spent
his time doing things that benefited people around
him, He even joined the ‘Befrienders in the late
T0's t1ll early 80's as he loved to help people 1n
need and listen to thewr problems.
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My father receiving his letter of appointment as Pro-Chancellor of the University of Malaya
in August 2006 from the late Sultan Azlan Ehah, the then Chancellor of the University of Malaya

We will always cherish the wvalues our father
upheld and instilled 1n us and we hope to pass on
these values to our children. We were raised to be
confident, kind and humkle and to mix not only
with friends from the same race and religon but
with evervone in societw.

Writing this tribute 18 something really hard for
me. REeading and reccllecting various information
has brought tears not only to me but also my
mother as 1t brought back memeoeries we had with
him, IMNonetheless, ws realise it has toc be done
so that hig memory will continue to be cherished
especially by the legal fratermty.

I remember the dav he passed away., We were
g0 touched by the huge crowd that turned up at

our residence to pay their last respects to him.
Feople from all walks of life came to say goodbye
to a man so deeply respected and loved, It was a
rars sight to see Judges and lawvers weep openly,
saddened by the passing of a man who had lived
his Life 1n truth, honour and dignity, His demise
was deeply and profoundly felt not only by us, but
also everyone whose lives he had touched one way
or ancther. Even though he 18 no longer with us, I
believe he left behind a legacy, having served the
nation selflessly with his deep sense of commitment.
compassion, integrity and courage and for honouring
his cath of office to the very end. Even now, we
are touched when strangers come up to us and tell
us what a remarvkable man he was and how lucky
thev feel to have known him,
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Mav Allah 8WT shower His blessings and mercy on this remarkable man, the man we call cur father,
I would like to end this tmbute with a posm:

A special dad 1s hard to find,

You will forever be in my mind,

I wish vou could have staved forever,
But I will never forget vou, not ever.

If dreams weren’t dreams and dreams came true,
I wouldn't be here, I'd be with vou.

Distance is one thing that keeps us apart,
But Daddy you will always remain in our hearts.

A special smile, a special face, a special someone
we can never replace,

We love yvou and we alwavs will,

You filled a space that no one will ever replace.

AL Fatihah

Farhan Ashraq Abdul Malek
December 2018

The late Tan Sri1 Malsk with his wife Puan S Roziah BEheikh Mchammed and his children, Farhan Ashraq,
Farhana Ashrigin and Fatin Azalea (smallest in front) on the occasion of Tan Sri Malek's elevation to the
Federal Court on 17" May 1988,
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THE GENESIS OF TRANSFORMATION

AN INTERVIEW WITH
TUN ZAKI TUN MOHAMED AZMI
(FORMER CHIEF JUSTICE OF MALAYSIA)

BY JUSTICE AZIZUL AZMI ADNAN

Tun Zak Tun Mohamed Azma

There 1z little dispute that the transformation of
the justice delivery system 1s one of Malavsia's
shining success storv of the new millenmiurm. The
transformation and resnginesring of the courts has
keen deservedly recognised in the internaticnal
community, The World Bank report en the
transformation program stated:

"The Malaysian Judiciary’s recent program
offers an interesting model for ot her countries
attempting a backlog and delay reduction
program. and in fact for those pursuing other
goals in their reforms. The Malaysian model
is not radical in tis content so much as in s
ability to follow best practices. somet hing which
few couniries in ifs position manage to do"!

Malayeaa: Court Backlog and Delay Reduction Program. A Progress Eeport: August 2011



The Malavsian model 15 held up as a leading
example to be followed by other countries sesking
to undertake judicial transformation.

Much has been written about the approach that
had been undertaken by the Judiciary — the three
pronged strategy of lemslahive amendment to overhaul
the procedural aspects of the justice delivery svsterm;
the use of technology to bring the courts svstems
up to date with contemporary management systems;
and the addressing of the backlogs 1n cases, There
18 no need to traverse these fammiliar grounds here:
suffice to say that though the substantial part of
the job 18 done. the maintenance of the standards
must nonetheless be monitored with close vigilance
to ensure that we do not unconscicusly regress
into the errvors of the past. The story that needs
to be told 18 the genesis of the transformation.

The success of the transformation is however one
that 12 perhaps not lauded encugh within Malavsia,
and one suspects that there may be a number of
reasons why this may be so. First it 15 inevitable
that anv story of transformation would nscessarily
involve the telling of the tale of what had preceded
before, and as a culture we tend to be a little coy
about highlighting the extent of cur ocwn previcus
shortcomings, A second reasonis that frequentlyv those
11 the eve of the storm have little appreciation of the
enormity of the phenomenon surrcunding them: their
closeness to the eplcentre robs them of perspective,

The aum of this article 1g to address that,

The story begins with one man, Tun Zaki Tun
Azmi, Malavsia's seventh Chief Justice and twelfth
head of the Judiciary. Tun Zaki will be the first to
volunteer that he did not undertake the changes
singlehandedly and that he was reliant on a vast
number of capable generals, lieutenants and foot
soldiers to push through the reforms that had been
undertaken. What 1s undeniable though 1s that none
of those changes would have been possible without
his wision. clarity of thought and unrelenting will,
Imet Tun Zalk for this articls, At 70, he =till exudes
the nervous energy and, one suspects, the inability
to st still. qualities that no doubt propelled him to
the pinnacle of practice, business and the Judiciary,
Spend a few short moments with him and vou will
see the grit. obduracy and the sheer force of will
to push himself and cthers to the lmits of ability,
I recall meeting him about two vears ago. shortly
after myv appointment as a Judicial Comrmissicner,
I asked him how he was, and he complained of a
gsore arm and shoulder. The cause? He was in the
gvim, doing push-ups with a 10kg weight on his
back, which resulted in his bicep muscle becoming
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detached from his scapula. At an age where others
may look ferward to winding down and enjoyving
retirement, Tun Zaki 1s still a man 1n a hurry, still
pushing himeself in more ways than one.

It 1s 1important to appreciate the prospective and
context of Tun Zali's elevation. In 2007, the Roval
Commission of Inguiry into the VI Lingam Video
Clip had been formed. It 1s fair to say that the
irnage of the Judiciary was then at an ebb, at
the nadir of a descent precipitated 1n 1988, From
this perspective, the decision to slevate Tun Zala
would he all the more remarkable, It had all the
makings of an unmitigated disaster: with the image
of the Judiciary at its ebb, the decision was made
to elevate a lawyer with self-acknowledged links
to UMBIO as a Judges of the Federal Court An
examination of contemporary news cormunentary will
reveal that the news of his appointment was met
with much negativity and scepticism. Of course.
subsequent events have proven that such scepticism
was spectacularly unfounded,

The guestion in my mind was, how did his
appolntment come about? I asked the man himself
this question.

It all began with a telephone call and a one a half
hour car journey. Tun Zala — then Tan S Zakl —
received a call from the then Prime Minister Tun
Abdullah Ahmad Badawl, summoning him to the
MATREADE building. Upon reaching there. Tun Zalk
was asked to get into the Prime Minister's car and
was inetructed to tell his drmver to tail the Prime
Mhnister's convey, The destination: Malaceca, wheres
the Prime Minister had a subsequent function.

It was during this fateful journey that i1t was
revealed that the Prime Minister wished for Tun
Zaki to be appointed a Judge. He was however
reluctant, and recited a litany of reasons why he
did not wish to be appointed. The Prime Ninister
was however steadfast and persuasive, and by the
end of the journey Tun Zalki had relented, despite
his misgivings, and despite his knowing that his
wife would have similar misgivings.

Was there any expectation or understanding that
he would be appointed Chief Justice? This was
not discussed directly, but what had creossed Tun
Zalki's mind was that he would not have been asked
if there was no plans for him to ulfimately lead
the Judiciary, Egqually. there was no discussicn on
what the steps that had to be taken to improve
the situation, but it would have been clear that the
dizcussion would have centered on the challenges
then faced by the courts.
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Tun Zaki {right) with Chisf Justice Avifin Zakara {left) at Istana Megara.

The putting forward of his name as Judgs was
thus a fait cccompli, a call of duty that could
not be 1gnored. More than anvthing else however,
the enormity of the taslk wasg viewed by Tun Zala
as a challengs. A challenge that appealed to the
competitive spirit that burned deep within himself,
and which had therstofore propelled him to the
top of his profession as a lawver and his business,

He had no assurance that he would succeed. of courses.
What he did have was the unshakeable faith that
od had thrusted him inte a position of responsibility
and that God would equip him with the tocls to be
able to succeed. It was up to him to supply the will,

By journeve end. Pak Lah stepped out from the
left door of his car to be grested by the assembled
throng. Tun Zaki stepped outb unnoticed from the
right door, got back inte his car. and began his
own long journsy of judicial reform.

Fekk

It was a peculiar feature of the reform undertaken
under Tun Zalki that there was no blueprint
prepared. no study or diagnosis made. and no
recommendation tabled. He just got on with the job

of transforming the sveterm, Where there existed low
haneging fruite, change was effected 1mmediately.
Frequently these initial changes requested no capital
outlay, other than the considerable time and effort
of the registry staff involved, Once 1implemented.
these changes often resulted in substantial costs
Savings.

This approach 18 best summed up 1n the fellowing
passages of the World Eank report:

"The reform implementation followed
logical steps. One preliminary step usually
recommended, a thorough assessment or
diagnostic of the judiciary's stiuation was
skipped itn Malavsia, However, the Court's
working hypothesis, that there was delay
and backlog that could be eliminaied rather
quickly, was based on prior, if less systematic,
observation by the reform leaders (and especially
the Chief Justice), Besides, the way the reform
was organized (the sequence) meant that the
early steps served to verify the hypothesis,
Had the tnventories discovered, contrary io
expectations. that all pending cases were
recent ones and moreover active. the program



would have needed modification. Furthermore,
there was constant monitoring of progress
which inter alia allowed the identification
and resolution of additional problems along
the way, Thus for the reforms immediate
purposes a further diagnostic was probably not
needed (it would only have added delays and
passibly weakened the initial consensus), but
others contemplating similar programs should
not assume this applies equally to them.'

Tun Zaki viewsd the reforms as posing little downside
risks, A proposed change would be first implemented
on a small scale as a test case, If these changes
proved successful, they would then be volled out
across the country, If proven nmpracticable, then
the test case would sxmply revert to the status guo
ante. Thus sach change was implemented 1n bite-
gized chunlks, with the conssquencss of fallure being
relatively small and easily manageable. A picture
thus emerges of Tun Zaki as the consummate
manager and chief executive,

I asked Tun Zaki whether it made any difference
that he 1g the son of a former Leord FPresident.

‘Ilone whatscever'. he shotbaclk with little hesitation.
He will be the first to admit that the law interssted
him less than the challenge of fixaing what was
essentially a troubled system. Being a hard-nosed
trouble-shooter did net mean that he was devold of
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diplomacy and tact, He knew that it was necessgary
to keep the executives informed of the changes
that he was undertaking and ensuring that those
in control of the purse strings of government were
on the same page as he was,

When the time came to make the capital-intensive
investment on to the necessary information technology
infrastructure, he had already established a track
record and reputation for being a careful and
astute manager. The budgets for the new court
management information svstems and the recording
and transcript syvstem were approved with little
hesitation.

The story of the transformation of the Malaysian
Judiciary 1s cne that 1= still unfelding as I write
this. The baton had been passed to Chief Justice
Arifin Zakaria in 2011 and the effects of the next
phases of change will continue to be felt, As is
often the case, the true 1mpact of anv change in
histerv can only really be appreciated chjectively
with the passage of time.

Despite this. one thing is certain. The Malaysian
Judiciary's turming point in its recent history
occurred when Tun Zaki tock that fateful S0-minute
drive to Malacca, Those who have been involved
in the change brought about with the guidance of
the former Chief Justice will have been privileged
to have served under his leadership.
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Chief Justice Arifin Zakarma with Tun Zald Azmi and the Managing Judges back 1n 2010
Standing (L-BE): Tan B James Foong Cheng Yuen, Justice Raus Sharmf Jushice Zullkeflh Ahmad Makinudin,

Justice Abdull Hamid Embong.

Justice Eamly Ali, Justice Suriyadi Halim Omar
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CHAPTER 8

HUMAN RIGHTS -
THE RIGHTS OF CHILDREN
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HISTORICAL BACKGROUND - CHILDREN’S RIGHTS

CHILD : A DEFINITION

The United INation Convention on the Rights of
the Child (CEC) defines a child as every human
being below the age of 18 years, unless under the
relevant law applicable to the child, the age of
majority 12 attained earlier. Malaysia ratified the
CREC on 17" February 1995, The Child Act 2011
(Act 611) 1s one of the kev outcomes of the said
ratification. Under the Act 811, a “child” refers to
a person under the age of 18 wears. In criminal
proceedings, an adult means a perscni who has
attained the age of criminal responsibility which
15 10 years and above. as prescribed in section 82
of the Penal Code (Act 574!

CHILDREN'S RIGHTS : THE TRADITIONAL
SOCIAL SYSTEM

Children's rights simply mean the human rights of
children. Although human rights have been discussed
since the 17" century, it was not until the 18% and
20" centuries that the rights of children began to
be considerad?,

Philippe Aries, the French histeorian, in his
controversial book Centuries of Childhood argued
that childhood was a very new concept, It did not
exizt at all in the Middle Ages, The children were
integrated into the community as small adults
and not distinguished as children. as they were
supposed to be’. A voung person of seven was already
considered an adult. Most of them were apprenticed,
became workers in the fields and generally, children
entered fully into adult society at a very early age®.
Families put their children to work on their farms

s O B

Eobt Corbett

or In whatever labor was necessary for survival.
They have not been considered a separate group
but were traditionally thought of as the property
of their parents® Children and adults in a family
worked as one unit, side by side, to make money
as one economic team,

INDUSTRIAL REVOLUTION : CONDITION
AND TREATMENT OF THE CHILDREN

When the Industrial Revolution first started. it
directly affected the structure of families who used
to work together. The family as the core of economic
production was replaced by factories and mines
which were hungry for workers, Children were
also hired. They went to work at the insistence of
their parents.

Ew 1835, 40% of mull workers were under 18 years
of age and 16% were under 13 Some children
were forced to work in industries because they
were orphans who were expected to be productive®,
Children could cperate many of the machines in
factories just as efficiently the adults, wvet could
be hired for less pav. A great number of children
were made to work for 12 to 14 hours a day under
heorrendous conditions. Many were apprenticed
to the factory owners and housed in miserable
dormitories. Ill-fed and ill-clothed, they were
sometimes driven under the lash of an overseer’,
The image of dark Satanic mills consuming children
was a central image of the Industrial Eevolution.
The life of a child labourer in the early English
factories was brutal, INonetheless, some children not
only endured but went on to become adult factory
workers®,

Bection 82 of the Penal Code provides * Mothing 12 an offence which i1z done by & child under ten yesare of age

http/iwaw childrenerightewales org ulk/history-of .children-rnighteaepy. Retrieved on 17 Auguet 2016

Sandy Hobbe Jim McHenchniz. Michael Lavalette. Child Lebor: A World Hietory Companion. ABC.CLIO (18988) at page 3%
Centunes of Childhood by Philippe Aries. New Yorle Vintage Books

1962 447 pages. httpJ/ifaculty webster adu/

corbetra/philosophy/childreni/anes html. Retrieved on 5% August 2018
5 Cd George. A Brief Higtory of the UNCRC. www. childrensrightsindia.org pdfiBrief% 20History%20UN CRC pdf Retrieved on

20" September 2016

(=}

Tim McNeese. The Industrial Revelubhon: Milliken Publishing Company (2000) &t page 10
Eteam and Steel edited by James Wolfe. The Age of Revolution -

The Industrizl Revolution. Britannica Educatonzal Publishing

In Aszsociation With Rosen Educabonzl Ssrvices. Firet Edition at pagels) 63-64
& Douglas A. Galbi. Child Labor and the Division of Labor in the Early Cotton Mille. Journal of Population Economic (1887) 10:
357-375. http/iwwnw galbithink.org/child pdf Eetrieved on 217 Beptember 2016
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CHILD LABOUR : THE CRITICISM

Child labour iz not an invention of the Industrial
Revclution. From time immemorial children. as
sald above, were made to work for their living as
soon as they were able. and the exploitation of
children by their parents is no new thing either,
But the Industrial Revolution did bring about great
changes in the extent and character of juvenile
labour®,

The widespread employment of very voung children
had triggered a series of parllamentary sngquiries
into the working conditiens of children in mines and
factories. Their reports famously shocked Elizabeth
Barret Browning and Charles Dickens. inspiring
the poemn The Cry of the Children’ and the book
‘A Chmstmas Carol by them respectively. Child
workers alsc appeared in several other Dickens
novels such as 'Oliver Twist'!® Many of the period's
most vocal and prolific commentators turned their
attention to child workers, And of course, the plight
of child workers entersd the political heart of the
nation when reformers such as John Fielden and
Lord Ashley, the Seventh Earl of Shaftesbury, took
up their cause in Parliament!'

John Fielden was a wealthy mill owner in Todmorden
(Lanchasire), He believed that the welfare of working
people should be one of the aims of pelitical action.
Az MFP for Oldham from 1832, he sponsored a
number of Bills to reduce working hours, regulate
wages and ban child labour'®*. In a speech to the
House of Commons, he expounded on the condition
of the child worker as follows:

"At a meeting at Manchester a man claimed that
a child in one mill walked twenty-four miles a
day. I was surprised by this statement, therefore,
when I went home., I went inte my own factory.
and with a clock beside me. I watched a child at
her work., and having watched her for sometime.

4 E. HRoyston Pike Economic Hiskory
Group at page 75
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I then calculated the distance she had to go in a
day, and to myv surpmse, I found cut to be nothing
short of twenty miles™,

RIGHTS OF THE CHILD : THE BEGINNING

The 19 century marked the start of children's
rights, The child hegan to be considered as a
being in need of protecticn. For the first time in
Eurcpe, laws were passed governing child labour,
Different legal texts progressively encouraged or
made educaticn obligatory for voung children, and
society recognised the fact that the child could not
be dealt with in the same way as an adult's

In France in the maddle of the 18" century. the
idea emerged to give children special protection,
enabling the progressive development of “minors’
rights’. Since 1841. laws began to protect children
in their workplace. Since 1881, French laws included
the right for children to be sducated'®,

THE LEAGUE OF NATIONS AND THE GENEVA
DECLARATION 1924

The history of children's rights accelerated in the
207 century where millions died in the First World
War and many more were orphaned by the fighting.
In 1919 the League of INations (later teo become
the United INations) was formed with the cbjective
of protecting basic human rights standards, At
around the same time. two sisters had the vision
to realise the rights of children and offer them
greater protection. Thus, Eglantyne Jebb, a British
teacher (1876-1928). and her sister Dorothy Frances
Buxton (1881-1963) decided to begin direct action
and campaigning. The Save The Children Fund was
launched at a public meeting held in London's Roval
Albert Hall in May 1919, Jebb wanted to make the
rights and welfare of children a worldwide 1ssue.
The Declaration of the Rights of the Child, also
known as the Declaration of Geneva was drafted

Human Documents of the Indusbis]l Revolution in Britain. Routlegde Taylor & Francis

10 In 1824, the father of the novehet Charles Dickene was sent to & debtors’ prison and ths ¥oung Dickens at age 12 had bo work
in the factory. Dickens later documented the hareh lives of poor children in such novels euch z& Oliver Twiet (publiched 1838)
11  Emma Gnffin. Child Labour. https//www blulvromantics-and-victonansiarbicles/child-labour. Retrieved on 15% September 2018

o

2 Hoeemaiy Reess. Poverty and Fublic Health 1815-1948. Heinsemann Educational Publisher st page 43

13 Ben Berierlay. Cast Upon the World: The Btory of a Waif Abel Heywood & Eon. at page 50
14 Higtory of the Rights of the Child. http//bice orglen/hstory-nghts-child/. Eetmeved on 20% Beptember 2018

16 Children's Rights History
history'. Rebneved on 10" August 2018

Historical overview of the Children's nghts svolubon. http/iwww humanium orgen/childrens-1ghte-



by her in 1923, It was adopted along with soms
parts inspived by Janusz Korczak's version (he was
known as the father of children's rights) by the
League of INations 1n 1924'9,

In five chapters the Declaration gives specific
rights to children and responsibilities to adults'’,
It established the basis of child rmights 1n terms
of both protecticn of the weak and wvulnerakle
and promotion of the child's development, The
Declaration also made 1t clear that the care and
protection of children was no longer the exclusive
responsibility of families or communities or sven
individual countries; the world as a whele had a
legitimate interest in the welfare of all children'®.

THE UNITED NATIONS

The League of INations was not able to prevent
another war. It failed teo chtain universality of
membership and the unwillingness of some states
to renounce war as ameans of policy'®. The SBecond
World War (1939-1945) then tock place. It engulfed
the entive planet, and caused sven greater suffering
for non-combatants. particularly children®,

As the League of INations was the product of First
World War. so was the United INations a product
of the Second World War. In 1945, £1 nations got
together at the end of the Becond World War. They
wanted to keep peace in the world, The United
Mation (UL} was then founded in San Franciscc®,

UNICEF (UNITED NATIONS CHILDREN'S
FUND)

One of the first substantive decisionsg of the UV
General Assembly was to establish UNICEF. It
was created on 117" December 1948, The immediate
purpcse was fo provide urgent relief to children in
Europe who managed to survive the Second World

THE MALAYSIAN JUDICIARY
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War, In 1ts early vears, UNICEF rescurces were
largsly deveoted to meeting the emergency needs
of the children in peost-war Eurcpe and China for
In December 1950,
the General Assembly enlarged the organisation’s

food. medicines and clothing.

mandate to address the problem of children in the
developing countries. In October 1953, the General
Assembly decided that UNICEF should continue
this work indefinitely and its name was changed to
"“United MNations Children's Fund” which was earlier
known as ‘United INations Children's Emergency
Fund”, though the well-known UINICEF acronym
was retained®

UNIVERSAL DECLARATION OF THE RIGHTS
OF THE CHILD 1859

The U member states firet collectively recognised
the mehts of children in the Universal Declaration
of Human Rights, a non binding resclution
adopted by the UlT General Assembly in 1948, The
Declaration states, "Motherhood and Childhoed are
entitled to special care and assistance, All children
whether born in or cut of wedlock. shall enjoy the
game soclal protection.” It was intended only as a
general manifesto requiring elaborationin the form
of a treatv that would set down legally binding
obligations for states. It was only 1n 1959 the U
General Assemby adopted 1ts own Declaration of
the Rights of the Child in recognition of the concept
that “mankind cowes to the child the best that it
can give®™ , The Declaration of the Rights of the
Child lays down the following 10 principles:

The nght to equality, without distinction on
account of race. religion or national origin,

The right to special protection for the child's
phvsical, mental and social development,

The right to & name and a nationality

16 Bnan Milne Rights of the Child: 25 Years After the Adoption of the UN Convention. Springer Internztional Publishing Bwitzerland

2015. at page 2
17 Bupra &t No.11

18 Hama Eant BE=1. History of child righte and child Iabour, http://menengange orgwp-contentiupload=/2014/068/History-of-child-1mghks-

and-child-labour pdf. Retrieved on 20 Auguet 2018

19 Rumla Baeu The Unmted Mations: Btructurs and Functions Of An Internationil Organisation. Sterhng Publiehers Private Limited

Revized Edibion 2004 at psge 15
Bupra at No.14

> b

b BO B
o= O

Publishers Inc. at pages 11

Anastamz Busn. UNICEF: United Nations Children’'s Fund. The Rogen Publishing Group Iné {2002)
Pramila Fandit Barooah. Handbook on Child (with Historical Background). Concept Publishing Company. Mew Delhi. at page 103.
Mark Eneslaco. Linda O. Majka. Children Human Rights: Progress and Challsnges for Children Worldwids, Rowman & Littlefilsd
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* The right to adeguate nutrition, housing and
medical services,

* The mght to special education and treatment
when a child i1g physically or mentally
handicapped,

* Theright to understanding and love by parents
and society.

* The right to recreational activities and free
education.

* The right to be among the first to receive
relief in all circumstances,

* The mght to protection against all formes of
neglect, cruelty and exploitation.

* The right to be brought up i1n =a spirit of
understanding. tclerance. friendship among
peoples and universal brotherhood®,

CONVENTION
CHILD 1989

ON THE RIGHTS OF THE

The possibility of & Convention on the Rights of the
Child (CRC) was first raised by the Government
of Poland on 7% February 1978 At the time of
writing. the CRC has been ratified by 196 States,
This Conventlion 1s supposed to be binding for
states. For the next decade. UN member states
participated in a UM Comrmission on Human Rights
(now the Human Rights Counecil) working group to
draft the CRC text. The Convention was adopted on
20% INovember 1989 by the UL General Assembly
after a decade of negotiations and entered into
force on 2™ Beptember 1990°%,

The CEC encompasses a zet of autonomy, development
and protection normes that relate to the following:
the rights and responsibilities of parents; the best
interests of the child; nen-diserimination: the child's
right to life. survival. and development: protection
from harmful influences. sbuse and exploitation:

Declaration of the Rights of the Child. 1858

25% Beptember 2018

[
[
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o

Regearch Bervice (2008) at page 2

Bupra: 22 at pagels) 12-13

3 O

b3 I

http//www humanium.org/en/donven tion/signatory-stabes/

respect of the views of the child; and the full
participation of the child in family, cultural and
social life. It also recognizes a comprehensive list
of righte and corresponding state chligations. The
(Zeneva Declaration of the Rights of the Child contains
only five paragraphs; the UIN Declaration on the
Eights of the Child states a mere 10 principles,
The CRC, extrapolating from the basic principles
enunclated in the sarlier declarations. contains 41
substantive articles covering a range of 1ssues and
areas, including those not specifically addressed 1n
the earlier conventions but clearly deducible from
their principles®™,

The fellowings are the four general principles that
extend legal recognition to the rights of chuldren®':

1. Article 20 Non-discrimination

State parties must ensure that all children within
their jurediction enjoy their rights. INo child should
suffer discrimination. This applies to every child.
"Irrespective of the child s or hiz or her parent's or
legal guardian s race, colour. sex, language, religion,
political or other opinion, naticnal, ethnic or sooal
origin, property, disability, birth or other status”.

2. Article 3: Best Interests of the Child

When governments make decisions that affect
children, the best interests of children must be
a primary conslderation. This principle relates to
decisions by courts of law, administrative authorities.
legislative bodies and both public and private
social-welfare 1nstitutions,

3. Article 6;
Development

The Right to Life, Survival and

This article 1s related to the rmght to survival and to
development. which governments must ensurs "to the
maximum extent possible”. The term “development’
in this context should be interpreted in a broad
gense, referring to physical, mental, samctional,
cognitive, social and cultural development.

retrieved on

Luizad Blanchfield. The Umted Mabons Convenhion on the Rights of the Child Background and Policy leeues, Congresmonal

hetpiarany unicef org/malayma/1T082 _cre-core-prinaples html Retneved on 15" September 2018



4 Article 12: The Views of the Child

Children have a right to participate in all matters
affecting them. and those views should ke given
due weight ‘in accordance with the ages and
maturity of the child”, In short. subject to their
age and actual understanding children have the
right to be heard and to have their views taken
seriously,

MALAYSIA AND THE CRC

Malawvsia ratified the CRC in 1995 with certain
reservations, The reservations are with respect
to:

Article 2 on non-discrimination:

1. Etate Parties shall respect and ensure the
rights set forth in the present Convention to
zach child within their jurisdiction without
digcrimination of any kind. irrespective of the
child's or his or her parents or legal guardian's
race. colour, sex, language, religion, peolitical
or other opilmion, national, ethnic or sccial
origin, property, disability, birth or other
status,

2. Btate Parties shall take all
appropriate measures to ensure that the
child is protected against all forms of
discrimination or punishment on the basis
of the status, activities. expressed cpiniocns,
or beliefs of the child's parents, legal guardians,
or family members.

Article 7 on name and nationality

1. The child shall be registered immediately
after birth and shall have the right from kirth
to a name, the right to acquire a nationality
and as far as possible, the right to know and
be cared for by his or her parents.

2. StateParties shall ensure the implementation
of these mghts in accordance with their national
law and their cbligations under the relevant
international instruments in this field, in
particular where the child would otherwise
be stateless.
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Article 14 on fresdom of thought, conscience
and religion:

1, State Parties shall respect the right of the
child to freedom of thought, conscience and
religion,

2. Btate Parties shall respect the rights and
duties of the parents and. when applicable.
legal guardians, to provide direction to the
child in the exercise of his or her right in a
manner consistent with the evolving capacities
of the child,

3. Freedom to manifest one'sreligion or beliefs
may be subject only to such imitations as are
prescribed by law and are necessary to protect
public safety, order, health or morals, or the
fundamental rights and freedoms of others,

Arficle 28(1)(2) on free and compulsory education
at primary level:

1. EState Parties recognize the right of the
child to education. and with a view to achieving
this right progressively and on the basis of
equal opportunity, they shall, in particular;
a) Make primary education compulsory and
available free to all;

Article 37 on torture and deprivation of liberty:
State Parties shall ensurs that:

a) INo child shall be subjected to torture or
other cruel, inhuman or degrading treatment
or punishment. INeither capital punishment
nor life imprisonment without possibility of
release shall be imposed for offences comrmtted
bv persons below sighteen years of age

b) INo child shall be deprived of his or her
liberty unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be
1n conformity with the law and shall be usesd
only as a measure of last resort and for the
ghortest appropriate period of time:

c) Ewvery child deprived of liberty shall be
treated with humanity and respect for the
inherent dignity of the human person. andina
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manner which takes into account the needs of
persong of his or her ages In particular, svery
child deprived of liberty shall be separated
from adults unless 1t is considered in the
child's best intsrest not to do so and shall
have the right to maintain contact with his or
her family through correspondence and visits,
gave 1n exceptlonal clrcumstances;

d) Every child deprived of his or her liberty
ghall have the right to prompt access to legal
and other appropriate assistance, as well
as the mght to challenge the legality of the
deprivation of his or her liberty before a court
or ether competent, independent and impartial
authorty. and to a prompt decision on any
such action.

These reservations were made since there were
discrepancies between the above said CRC articles
and some national and Swvariah laws,

For example, in terms of definition of children under
the CRC (defined as less than 18 wvears old) and
the Swvariah law, the basis of legal accountability
18 different. A child has no legal capacity except
when he reaches the age of puberty (baligh) and this
18 based on the Islamic prineciple of ‘agl’ (reason)

and may not necessgarilv be 18 years old. The child
acquires capacity when he reaches the age which
Islamic law presumes him to have acquired "agl’.
This 18 interpreted differently by various schoecls of
thought. but it would appear that the “‘maturity of
mind" (rushd) in the context of certain transactions
which permits the child a limited capacity, Ancther
impertant 1ssue 18 the concept of illegitimacy under
the CREC which 1s unacceptable from the Swvariah
law perspective, Bo 18 the concept of adoption. on
which many Muslim states have made reservations
to the CRC. Adopticn 18 generally not acceptable
to any section of Shariah law, although variants of
adoption techniques have been introduced by the
CRC. The Islamic variant (kefala) allows a child
to be brought up in another family but stipulates
that inheritance rights canneot be given to them.
However. the property rights of the adopted child
can be protected through other means such as
hibah (gift inter-vivos)®,

Diespite the reservations, children's rights in Malaysia
have progressed since it acceded to the CRC 1n 1995
which led to the intreduction of the Child Act in
2001, Imitiatives to protect and uphold the rghts
of children are cngoing both by the government
and civil soclety,

28  Prof. Dato Dr Zalehe Kamaruddin. Regulating Childrens Rights http/iwwwikim gov.myiindex php/en/the-star/B221-regulating-

childrens-rights. Retneved on 10Y September 2018



THE MALAYSIAN JUDICIARY
YEARBOGK 2014

CONVENTION ON THE RIGHTS OF THE CHILD -
THE MALAYSIAN PERSPECTIVE

By Justice Azizah Nawawi
Judge of the High Court

Malaveia ratified the Convention on the ERights
of the Child (CRC) in 1995' However, Malaysia
maintained five (B) regervations to the CRC, namely
article 2 on non-discrimination. article 7 on name
and nationality, avticle 14 on freedom of thought,
congcience and religon, article 28(1)(a) on free
and compulsory education at primary level and
article 37 on torture and deprivation of liberty, The
Government of Malaysia expressed these reservations
on the grounds that the saxd CRC Articles "do not
conform to the Constitution. national laws and
national policies of the Government of Malavsia,
including the Shariah law', This paper will seek
to analyse some aspects of the CRC in the context
of Malavsian laws.

The Preamble to the CRC states that “the child
by reason of his physical and mental immaturity,
needs special safeguards and care. including

1 Malayma zcceded the Convention on the Righte of the Child (CREC) on the 17" Fsbruary 1885,

appropriate legal protection.” Arising from Malavsia's
ratification of the CRC. the key reform introduced
was the Child Act 2001 ('Act 6119, In conformity
with the CRC. section 2 (1) of Act 811 defines
a child as a person below the age of 18 vears,
In line with the CRC, Malaysian law recognizes
that children are not mature encugh to protect
their own rights and interests, and are entitlad to
gpecial procedural protection. Therefore, Act 611
provides legal provisions for the protective legal
envirenment for children in the countrv. such as
safeguards for children from viclence, abuse. neglact
and exploitation. Chapter 3 of Act 811 created
offerices in relation to the health and welfare of
children., There are also provisions relating to
children in need of care and protection. children
in need of protection and rehabilitation, trafficking
in and abduction of children. and provisions for
separate places of detention and probation hostels.

https://treaties.un.org/Pages/

ViewDetails aspy?ere=IND&mtdeg_no=IV-11&chapter=4&clang=_en#EndDec.
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Upon their convictions. children mayv be placed
1in speclal institutions such as Henry Gurney
Schools®,

Act 611 also establizshed the INational Council for
the Frotection of Children, which holds the role to
advize the Goverrnment on child protection izsuess
while the IMNational Adviscory and Consultative
Council for Children acts as a national focal point
for children's wellbeing and development® In
respect of the administraticn of juvenile justice,
Act 811 provides for the setting up of the Court for
Children, consisting of a Magistrate and assisted
by two advisers, whose functions are to inform and
adwvise the Court on anv consideration affecting the
order made upon a finding of guilt and to advise
the parent cr guardian®

Malaysia has m=aintained a reservation in respect
of article 2 of the CRC, In respect of article 2 on
non-digerimination, all pergonsg, including children,
are protected under article 8 of the Fedesral
Constitution, which prowvides that all persons are
egual before the law and entitled to equal protection,
This 18 reflected 1n the preamble of Act 11 which
provides that every child 1s entitled to protection
and assistance in all circumnstances without regard
to distinction of any kind. such as race, colour, sex,
language, religion, social origin or physical. mental
or emaotional disabilities or any status,

Malaysia maintaing a reservation to article 2
of the CRC. due to, among others difficultv in
complyving with the principle of equal treatment
for all children, which include children of refugees
and migrant workesrs. Children who are not citizens
cannot enjov the benefits provided by the State,
Thus, the issue of squality 15 connected to the
1ssue of nationality, and Malaysia also maintains
reservation to article 7, in respect of a child's might
to & nationality, Article 7, inier alia, provides that
that States Parties shall ensure the implementation
of these rights 1n accordance with their naticnal
law, . in particular where the child would
otherwise be stateless.” Thig brings us to the 1ssue
of stateless children. The term ‘siateless person’
refers to 'a persoen who is not considered as a
national by any Staie under the operation of the
law under the Convention Relating to the Status of
Stateless Persons 1254, to which Malaysia is not a
signatory,

Ghild Act 2001 {(Act 611). Chapter 5
Child Act 2001 {Act 611). Part I
Child Act 2001 {Act 611). Part IV
[2018] 7 MLJ 717
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Inastatementmadein Parhament on 31% Cetober 20185,
the Home Mimister said that there are 290437
stateless children in Malavsia who ars below
the age of 18 vears These children were born in
Malaysia but do not have Malaysian citizenship.
The Home Minister also states that the bulk of the
stateless children have parents from Indonesia, the
Fhilippines and Myvanmar, There 18 no automatic
right to citizenship for a child born in this country,
The right to citizenship 1s governed by Part III of
the Federal Constitution (FC'), which provides that
there are 4 tvpes of acquisition of citizenship. bwv
cperation of law under Article 14, by registration
under Article 15,1584 18 1684, and 18 by naturalization
under Article 19 and by incorporation of territory
under Article 22 of the Federal Constitution,

Article 14 of the FC must be read together with
Fart II of the Eecond Schedule. which provides that
every person born before MMalaysia Day., who 1s a
citizen of the Federaticn, are citizens by operation
of law. After Malayvsia Day however, a person 18
only a citizen of the Federation if the person was
born within the Federation of whose parents one at
least 15 at the time of the birth sither a citizen orv
permanently resident in the Federation. From the
aforssald provisions, in order to claim citizenship
by cperation of law, 1t 18 pertinent that the oren
of the paternal and maternal side of the said
child be ascertained, as well as the existence and
registration of a marriage and the place of birth
of the said child must be establizshed,

In the case of Chin Kool Nah (suing on behalf of
himself and as litigation representative to Chin
Jia Nee. child) v Pendaftar Besar Kelahiran
dan Kematian, Malaysia® the Court held that:

"[8] Inm order for the grant of citizenship by
operation of law pursuant to art 14(1)(b)
read together with 5 1(a) of Part IT of the
Second Schedule of t he Federal Constitution.
the child must be born in the Federation
to biological parents one of whom at [east
was af the time of the birth either a citizen
or permanently resident in the Federation
Given the wording in art 14 the reference to
the relationship of the child to the parenis
was to be determined with relation o the
time of the child's birth. The word 'parents’
in art 14 had to refer to the biclogical and



lawjul parents of the child Ii was not in
dispute that in the instant case the identity
of the child's lawful and biological parents
was unknoin Hence, the child in the instant
case could not qualify as a cifizen of this
country by operation of law..).”

The legal position 1z that citizenship cannot be
acquired even if the child was adopted by a IMalaysian
parent, In Chin Kooi Nah's case. the Court also
held that the Adoption Act 1952 containe no provision
affecting an adoption order on the citizenship of a
personi. The Court noted that although section 9
of that Act provided for what effects an adoption
order might have matters of parental rights, future
custody, maintenance and sducation includingrights
to appoint guardizsns, to consent to marriage and
other rights, 1t had no express or 1implied reference
to citizenship. The Court then looked at Article 14
of the Constitution, and found that it contained
no reference to the mmplications of an adoption,
or to whether an adopted child could be treated
as being born to a lawful parent for the purposes
of Arficle 14,

The Court then locked at the position i1n other
jurisdictions and found that the position in Singapore
18 similar to Malaysia, where an adopted child does
not automatically assumes the citizenship of the
adopted parents, In the United Kingdom however,
the British INationality Act 1881 expressly provides
that an adopted child becomes a Britigsh citizen
upon adoption by an adopter who 1s a British
citizen, or in the case of a joint adoption. if cne
of the adopters 18 a British citizen. The same
position applise to Australia under Section 13 of
the Citizenship Act 2007,

The other option 1s to apply for citizenship under
Article 154 of the FC, However, as noted by the
Court in Chin Kooi Nah'’s case, only the Federal
Government has the sole discretion to grant
citizenship under Article 154 of the Constitution
based on political. econcmic, sccial and cultural
considerations, The case of Chin Kooi Nah
followed a long line of cases beginming from Foo
Toon Aik (suing on his own behalf and as
representative of Foo Shi Wen, Child) v Ketua
Pendaftar Kelahiran dan Kematian, Malaysia®
to Yu Sheng Meng (a child represented by his
litigator, Yu Meng Quent) v Ketua Fengarah

8 [2012] 8 MLJ 573
T (2018] 7 MLJ 528
g [1880] 2 MLJ $00
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Pendaftaran Negara & Ors’ and has since been
affirmed bv the Court of Appeal.

Article 3 of the CRC reguires governments, when
making decisions that affect children. to ensurs
that the best interests of children must be a
primary consgideration, This principle 1s applicable
to decisions by courts of law, administrative
authoerities, legislative bodies and all sccial-welfare
institutions. Under ssction 30 and 40 of the Child
At 2001, the Court for Children shall treat the best
interest of a child as its paramount consideration.
Under ssction 88 of Law Eeform (Marriage and
Divorce) Act 1978, when deciding the custody of
the children. the court's "paramount consideration
shall be the welfare of the child and subject to this

the court shall have regard;-
(i) Tothewishes of the parent of the child: and

(i) To the wishes of the child where he or
she 15 of an age to express an independent
opinion.”

Malaysia alsc maintains a reservation to Article
14 of the CRC. on freedom of thought. conscience
and religion. Article 14 prowvides that

"I, States FPariies shall respect the right of the
child to freedom of thought, conscience and
religion.

L3

States Parties shall respect the righis and
duties of the parenis and, when applicable,
legal guardians, fo provide direction to the
child in the exercise of his or her right
in a manner consistent with the evolving
capacittes of the child.

3 Freedom to manifest one's religion or beliefs
may be subject only to such limitations as
are prescribed by law and are necessary
to protect public safety. order. health or
morals, or the fundamenial rights and
freedoms of others, "

In the case of Teoh Eng Huat v Kadhi. Pasir
Mas & Anor® the Supreme Court held that a
person under 18 years doss not have the capacity
to choose hisfher religion as only the parent or the
guardian has the cholce of the minor's religion,
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Article 12 (4) of the FC provides that the religion of
a person under the age of 18 vears shall be decided
by his parent or guardian. Ssveral high profile cazes
have emerged over the vears where the children of
a marriage have been converted to another religion
by one parent. without the knowledge of the other
parent, The issue armses as to whether the religion
of the child can be decided by the mother or father,
or must be decided by both of them. In the case
of Subashini a/p Rajasingam v Saravanan afl
Thangathoray and other appeals®, the Federal
Court held that the word ‘parent’ in Article 12(4)
of the FC, which states that the religion of a
person under the age of 18 vears shall be decided
bwv his parent or guardian, means 'a single parent’
Therefore, the Federal Court held that Article 12i4)
must not be read as entrenching the right of choice
of religion 1n both parents.

In 2010, Malaysia withdrew its reservation to
article 15 of the CRC in respect of freedom of
assembly and participation. However, under the
Peaceful Assembly Act 2012 (‘Act 738", children
under the age of 15 cannct participate 1n protests
and those under 21 are barred from organising one
under section 4(1), Under the Second Schedule. a
child may only participate in religicus assemblies,
funeral processions, assemblies relating to customs
and assemblies approved by the Minister. Section
4(2)(e) alzo provides that it 1z an offence to bring a
child to an assembly or to allow a child to attend
an assembly other than the assemblies specified
in the Second Schedule.

Article 19 of the CRC provides that the State shall
protect the child from all forms of maltreatment
by parents or othere responsible for the care of the
child and establish appropriate soclal programmes
for the prevention of abuse and the treatment
of victims, The Child Protection Act 1281 was
enacted tocover a wide range of tvpes of abuse and
neglect namely phveilcal, emotional or sexual abuse,
exposure to moral danger. abandonment. exposure
to untreated 1llness, lack of remedial action by the
guardian or even where the child is found begging.
Under the Child Protection Act 1991 doctors and
medical practitioners ave under a legal dutv to
report any suspected child abuse and neglect cases
to the police to carry cut investigations. Children

g [2008] 2 MLJ 147

at riek of abuse or neglect who zre taken into
temporary custedy must be produced hefore the
Juvenile Courts within 24 howurs and the Magistrates
will order the child to continue to be in a place of
safety,

Malaysia has maintained her reservation to Article
28(1)(a) of the CRC,

"I, Siates Pariies recognize the right of the
child to education, and with o view lo
achieving this right progressively and on
the basis of equal opportunity, they shall
in particular;

a) Make primary education compulsory
and available free fo all

The Government has declared that “with the
amendmeni to the Education Act 1996 in the year
2008, primary education in Malavsia is made
compulsory. In addition, the Government of Malaveia
provides monetary aids and other forms of assistance
fo those who are eligible.""” However, with regards
to access to education. stateless children can only
register in government or government aided schools
if one of the parents 18 a Malaysian,

Article 36 of the CRC stipulates that “State Parfies
shall take all appropriate national, bilateral and
multilateral measures to preveni the abduciion of,
the sale of or traffic in children for any purpose or
in any form.” Malaysia has. in compliance with that
article. enacted the Anti-Trafficking In Persons and
Anti-Smugeling of Migrants Act 2007 ("Act 8707,
where section 14 provides that anv person "who
traffics in persons being a child jfor the purpose
of exploitation. commits an offence and shall on
conviction, be punished with imprisonment for a
term nat less than three vears but not exceeding
twenty years..",

As a State Party. Malaysia has agreed to undertake
all the appropriate legislative measures to implement
the rights in the CRC, On accession, Malaysia made
15 reservations, but over the years IMalavsia has
reduced her reservations to five. Malaysia should
strive to ensure compliance with the CRC in the
future,

10 The Bupplementary List Treaty Ratificztion. Accessmons, Withdrawsl Ete No. 2 with Treaty index of 2010
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The "New Kid Revival” sketched by Jimmy Khalil based on

the original illustration by Heisuke Kitazawa.
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CRIMINAL LAW AND THE CRIMINAL JUSTICE
SYSTEM IN MALAYSIA

By Justice Zulkefli Ahmad Malkinudin
Chief Judge of Malaya

Introduction

The underlying principle in criminal law is the

need for a formal means of social control to set

limits on the conduct of the citizens. This involves
the use of statutes, regulations and rules that are
enforceable by the court of law. The possibility of
legal restraint, that is imprisonment and other
forms of sentencing gives criminal law a greater

force and coercive effect than any other law, The
main concern of the criminal law is to prohibit
behaviour that represents a serious wrong against
the state. an individual or against fundamental
social values, The decision to arrest and prosecute
the offender for the viclation of the criminal law is
a public act and something that concerns the state,



Scope of Criminal Law

The rangs of criminal offences varies and to name
a few, asg codified under our Psnal Code, are
offences affecting the human body which include
offences of causing death and hurt and sexual
related offences; offenices against the state which
include waging or attempting to wage war against
the Yang di-Pertuan Agong, and offences against
property which include offerices of theft, rchbery
and criminal breach of trust, There are other wide
range of crimunal offences provided under the
relevant legislations to deal with specific eriminal
acts and wrongdoings.

Criminal law evolves continucusly as the nesds of
the state and certain groups of people are recognised
and defined. The ultimate goal 1s to ensure peace
and crder in the state and to protect and promote
the basic human rights of every perscn. For
instance, engaging oneself in homosexual activities
was a criminal act in England before 1967 but 1t
18 now legalised. Another good example 18 the law
on aborticn, The law 1n most states in the United
States of Amerlca which conformed to the thinking
of citizen defined abortion as a crume. As social
and legal views about the right of the women to
control their own reproductive svetem shifted, the
court 1n Roe v. Wade' held that laws restricting
abortion were unconstitutional, However, the above
lawe affecting the moral status of a citizen do not
apply 1in all jurisdictions, Whether certain act or
conduct attracts eriminal liability may differ from
one country to another and from one era to another
in the same country, Thus there 1s no general
standard of moral social test whether certain
conduct can be labelled as criminal or otherwise,

In Malavsia, the creation of eriminal law today, for
most part, 18 the result of the expansion or revision
of existing laws, often reflecting the government's
intention to keep peace and order. For instance,
the Prevention of Terrorism Act (POTA) 2018 was
snacted to complement the existing law 1. e. Sscurty
Offences (Special Measures) Act 2012 (SOSMA).
Whilst the objective of POTA 1s to prevent the
proliferation of acts of terrorism and the rize
of threat from the IE (Islamic State) militants,
SOENA was 1introduced to deal with specific crime
prevention against security offences including the

1410 U.E. 113 1878
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crimes of terrorism, esplonage and ftreason, The
amendment of the Prevention of Crime Act 1852
(POCA) iz anocther initiative to combat crganized
crimes and human trafficking, In view of the real
emergence of threat to the national securty and
public safety based on few 1inecidents that had taken
place 1n cur country, there 1s such a pressing need
for these laws to be introduced. The latest addition
to such law i1z the IMational Sscumty Council Act
2018 (Act 778) which 18 a new anti-tervor law which
the government considers necessary to protect
Malayeians from internal and external threat of
terrorism,

The advancement in communication and information
technology can also be a source of threat to public
gafety. For instance, the use of internet to spread
lies and rumours to ridicule anv religion. race
and important personalities are detrimental to the
peace and security of the country, Thus, the law to
combat this so-called cyvbercrime 1s needed and it
ghould be developed from fime to fime 1n tandem
with the growing standard of modern society, There
are a few lawes which are presently enforced to
control cyvbercrime offences 1ncluding the Sedition
Act 1948, the Communications and Multimedia
Act 1298 and the latest being the Personal Data
Frotection Act 2010, The Personal Data Frotection
At 2010 was introduced to regulate and protect the
collection, heolding, processing and use of personal
data in a commercial environment, particularly, in
internet banking transactions. Under this law, a
data user or processor can be criminally liable if
the personal data is not handled according to the
law as enforced,

The Role of the Attorney General

The power to decide whether a person ocught
to ke charged or otherwiss is vested with the
Attorney General. In this regard in Malaysia, the
state has conferred the powers on the Attorney
eneral who shall be the Public Prosecutor and
shall have the contreol and direction of all eriminal
prosecutlions and proceedings as provided for under
gection 376(1) of the Criminal Procedure Code
(Act £583), Buch powers of the Attorney General
are well-rocted under the provision of Article
145(3) of the Federal Constitution which states as
follows:
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"The Attorney General shall have poier,
exercisable at his discreiion. to institute
condict or disconfinue any proceedings
for an offence, other than proceedings
before a Syariak court. a native court or
a court-martial.’

It1s noteworthy to state hers that the discretionary
powers glven to the Attorney General must not
only be exercised i1n accordance with the law, as
1t 18 his duty to uphold the rule of law. 1t must
also be exercised compassionately,

The power, for example, to discontinue procesdings
in certain cases, requires the consideration of facts
and circumstances that are peculiar to a particular
case, His proper exercise of discrefion will have
a far-reaching effect in upheolding justice in the
country because unlike the judge in the court room,
he 18 not tied to purely legal considerations alone,

The Attorney Generals wide powers and the
exercise of his discretion mayv subject him to
criticism 1f there are perceptions of partiality,
favouritism, persecution or malice. It 1s therefore
important that the Attorney General's exercise
of hig discretion should not only be just and in
accordance with the law but it must alsc be gesn
to be so exercized. The issue of how the Attorney
General 1s able to respond to public criticisms 1s
becoming increasingly important todayin a vibrant
democracy that emphasises accountability,

In the United Kingdom (UK), there 1s an authomty
(CPE)
which 18 the principal prosecuting authority for

known as the Crown Frosecution Service

England and Wales., acting independently in
cruninal cases 1nvestigated by the pelice and other
enforcement agenciss, The objective and mission
of the establishment of CPE 1s to deliver justice
through independent and effective prosecution of
crime and fostering a culture of excellence,

Inwview of the setting up of the CPE, the UK Attorney
General has relinguished most of his prosecutorial
powers to the Director of Public Prosecutions who
15 the head of the CPE and operates independently
under the superintendence of the Attorney General.

The UK Attorney General as a Government Minister
therefore becomes accountable for the work of the
CFPE. Therefore,
perception of accountability to the UK citizens and
alsc greater independence of the CPE.

1t can be seen that there 12 a

The creation of the CPE in UK also relisves the
Attorney General to focus on duties, such as being
the legal adviser to the Government. Hence, if
accountability 1z held as an important ingredient of
aresponsible democracy, the Malaysian Government
may want to embark on reform measures that
concern the office of the Attorney General and the
Attorney General's Chambers itself. It mayv be timely
consideration in the future that the prosecution
powers are delegated to a bodw akin to the CPES.
and our Attorneyv General 1s alsc made a Minister
who 1z answerable to Parliament®,

The Role of the Court

The role of the court in the criminal justice
sveternn 18 mainly to adjudicate the trial process
in accordance with the law, It has no powsr to
decide whether @ person ocught to be charged or
otherwise Such powers are within the purview of
the Attornmev General. To ensure that the accused
gete a just and fair trial, it 1s important that the
court must be independent in administering justice
as guarantesd under the Constitution,

In the administration of our justice syetem. adherence
or compliance with the principles of the rule of law
iz of paramount importance. We may warnt to ask
opurselves fivst what 1s meant by "rule of law”, AV,
Dicev, a Britigh jurist and constitutional theomst
expounded that:

"The rule of law means the supremacy and
predominance of regular law as opposed
to the influence of arbiirary power, and
excludes the exisience of arbitrariness, of
prerogative, or even of wide discretionary
authority on the part of the government"”

to state that
the underlving principles of the rule of law are
that:

AWV, Dicey went on further

4 Jahgberdesn Mohamed Yunoos. "Accountability of Attorney-General” Malay Mail. 5% September. 2018
Dicey. Albert Venn. "An Introduction to the study of the Law of the Constitution” in Tan. Kevin YL and Thio Li Ann. Conshtubonal

Law in Mazalaysia and Eingapore (2010) at p. 43



(a) firstly, the law has absclute supremacy over
arbitrary power including the wide discretionary
powsrs of the government;

ib) secondly, all classss of people are equally subject

to the ordinary law of the nation administersd
in the crdinary courts: and

thirdly, constitutional law 1s not the source but
the consequence of the rights of individuals,
as defined and enforced by the Courts ®

Unlike 1n the UK, we have a wrmtten constitution
and the word “law’ has tobe given a wider meaning,
It should 1nclude the Constitution i1tself, any
written law and by definition should also include
the Commeon Law of England in sc far as it is
applicable in Malaysia, any custom or usage having
the force of law, Under Article 4 of the Federal
Constitution. it is declared that the Constitution
12 the supreme law of the Federation and any law
passed after Merdeka Dayv which 18 inconsistent
with the Constitution shall, to the extent of the
inconsistency be void,

It 1s incumbent uponboth the lemslature (Farliament
and State Legislative Assembly) and the Exescutive
to act within the bounds of the power conferred by
the Constitution cr by any written law under which
1t purports to act, Thus, any act of the executive or
anylaw passed by the legislature may be challenged
in Court if it exceeds the authority as conferred
kv the Constitution. Parliament for instance. could
not enact law relating to matters in the State List
and nor could the State Legislature snact law on
matters in the Federal List,

In upholding the ruls of law, it 18 the function and
the duty of the Judiciary to enfores the rule of law
both of civil and criminal in nature without fear
or favour including by providing access to justice
to anv accused perscn charged with an offsnce.
On the importance of the role of the Judiciary in
upholding the ruls of law, I would like to refer to
the extract of the speech delivered by Leord Woolf,
an eminent English Judge 1n April 2004 during the
Official Book Launch of Constitutional Monarchy,

* Ihaid
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"Rule of Law and Good Governance, Selected Essavs
and Speeches of His Roval Highness ("HEH") Sultan
Azlan Shah' 1in Kuala Lumpur;

"The Rule of Law ts the rule by laws that
governs a true democracy. They are the
laws that provide for a proper balance
between the protection of human rights and
the interests of the State. Laws which an
independent and responsible judiciary can
enjorce to protect all members of society

LA}

from abuse of poiver,

The abaove reference by Lord Woelf as to the role
of the Judiciary was fully endoreged by HEH Sultan
Azlan Ehah when HEH later delivered the Operning
Address at the 147 Malavsian Law Conference on
2895 October 2007 wherein amongst others, HREH
gaid:-

"T wish to state with all fortitude that
withowt a reputable judiciary — a judictary
endowed and equipped with all the atiributes
of real independence — there cannot be the
ERule of Law." ®

It 15 therefore appropriate to reiterate here that
in uphclding the rule of law. we need to have a
legal syvetem which acceords with the reguirements
of the rule of law. that 1s. a legal svstem 1n which
the judiciary ig effective, efficient and independent
in order to protect the rule of law, The Judiciary
must not only be independent but must also be
geen to be independent. In this regard, public
percephlion cannot be 1gnored because 1t reflects the
measure of confidence that the public has in the
Judiciary,’

It 18 expected that a judge, being a member of the
Malaysian Judiciary. should always act with integrity
and indepsndence. On this point, the Judges' Code
of Ethics 2002 spells out the code of conduct that
judges have to adhere to. Section & of the Judges’
Code of Ethics 2002 provides that a Judge shall
exercizge hig judicial functions independently on the
basis of his assessment of the facts and in accordance
with his understanding of the law, free from any

* His Royal Highness Bultan Arlan Bhah — A Trabute. Vieu Sinnadursl. Editor. RNE Fubheatione 2014 st p. 58

4 Ibid
Avifin bin Zakaria. Chief Justice. Malaysa
at pp. 185-187

‘Rule of Law and the Judicial Eystem’

the Law Rewview (2013) Bweet & Mawwell Ama
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extraneous 1nfluence, inducement, procurement,
threat or interference. direct or indirect from any
quarter or for any reason,

The principal guality that a judiciary must possessis
impartiality, Judges are supposed to be no respecter
of persons who appear before them. Impartiality also
means that judges are not only free from influence
of external forces, but also of one anather, I'o judge
howesver senior can dictate to his brother or sister
judges as to how a decision should be made, It 18
of the essence of a judge’s character that he must
be a person of unguestionable integrity who brings
an unbiased mind to his task, On this point it has
been said like Cassar's wife, he ghould be ghove
guspicion.®

An i1ndependent judiciary will not be a reality if
there is no clear separation of powers between the
three main organs of the government. namely the
executive, the legislature and the judiciary., Each
organ of the government must be separated and
independant from cone another. Since our system
of government 18 based on the Westminster model,
there 1s in fact no clear separation of powers
between the executive and the legislaturs, As for
the judiciary. there has to exist aclear separation of
powers betwesn the judiciary and the other two
arms of the government in crder to uphold the ruls
of law,

It 18 the commeoen belief that the doctrine of separation
of powers has alwavs been part and parcel of our
constitutional framework. However. this has come
into guestion since the amendment to Article 121
of the Federal Constitution in 1988, Under the new
Article 121, the judicial power appears to be no
longer vested 1n the Courts, The Court's jurisdiction
and powers are now limited to those conferred by
or under the Federal Laws, The question now 1s
whether the amendment to Article 121 had the
effect of removing the doctrine of the separation
of powers and the independence of the judiciary,

As regards the state of position of the new Articls
121, useful reference can be made to the case of
PP v. Kok Wah Kuan® wherein the accused, who
was 12 vears and © months cld at the time of the
commigsion of the offence was charged in the High
Court for the offence of murder punishable under

‘ Bupra at MNo. 5 pg 61
2007) 6 CLJ 341
* Ihad

gection 302 of the Penal Code, He was convicted
and ordered to be detained at the pleasure of the
Yang di-Pertuan Agong pursuant to ssction 27(2)
of the Child Act 2001, Upon hiz appeal to the
Court of Appeal, the Court of Appeal upheld the
convichion but set aside the sentence imposed upon
him and released him from custodv on the sole
ground that section 27(2) of the Child Act 2001
was unconstitutional,

The Court of Appeal 1n 1t decisicn infer alic held
that the doctrine of separation of powers 1s very
much an integral part of the Constitution and anv
post-Merdeka law that viclates this doctrine must
be struck down as belng unconstitutional. The Court
of Appeal applyving what 1t called settled principles
went on to held that section 97(2) of the Child Act
2001 had contravened the doctrine of separation of
powers by consigning to the executive the judicial
power to determine the measure of sentence to
be served on the accused. By virtue of Article 39
of the Constitution, the execufive power of the
Federation vests in the Yang di-Pertuan Agong who,
in accordance with Arvticle 40 of the Constitution,
must act in accordance with the advice miven by
the Cabinet,

The Federal Court in the case of PP v. Kok Wah
Ruan'” reversed the decision of the Court of Appeal
and firmly rejected the view that the amendment
had the effect of removing the doctrine of the
separation of powers and the independence of the
judiciary as basic features of the Constitution, This
case shows a divergence in opinion with regard to
the 1ssue and in myv view the matter 1g far from
being settled. It 15 guite possible for the Federal
Court. being the apex Court in the country, in
guch later cases to revisit on this issue of the
constitutionality of the new Article 121,

An Effective and Efficient Judiciary

On the need to have an effective and efficient
judiciary, it would not be cut of place to mention
some of the imitiatives which were introduced bw
the Malavsian Judiciary to further improve the
administration of criminal justice and the court's
delivery svstem. These initiatives include our
computerisation projects and the establishment of
specialised courts.



Through our e-Court project and the use of technolegy,
the Courts managed to dispose cases 1n a speedy
manner without compremising justice, The main
components in our e-Court project are the e-Filing
Svstemn. Case Management System (CME) and the
Court Recording and Transcription System (CRT),
With the CRET svetem. criminal court procesdings
are recorded via audio-video recording. To enable the
Courts to utilise technology in terms of mechanical
means for the recording of criminal procesdings,
the CPC was amended to include Chapter XXVA
(Sections 2720 - 272K). This saves the judges
from having to laboriously record the procesdings
manually.

The establishment of specialised courts 18 ancther
imitiative by the Malavsian Judicliary to dispose
cruminal cases without undue delay. Corruption
Courts were established in 2011 to address the
long delay in the disposal of corruption cases,
The timeline for disposal of corruption cases 1s
set within one wyear from the date of regstration.
Coroner's Courts were establizshed 1n 2014 to deal
with sudden death cases including custodial death,
To ensure a speedy disposal of cases, a © month
timeline 1s set from the commencement of an
inguiry to 1ts conclusion, IMext 18 the Environmental
Court which was established i1n response to the
environmental challengss particularly in relation
to environmental crimes and illegal wildlife trade,
The latest specialised court set up by the Judiciary
18 the Cybercrime Court to deal with cvbercrime
offences under the relevant legislations including
the Sedition Act 1948 and the Communication and
Multimedia Act 1998

To enhance the procedure and facilitate the conduct
of eriminal trials several recent amendments wers
made to the Crirmnal Procedure Code [Act £593]. These
include the procedure for plea bargaining in eriminal
cages, pre-trial conference and case management.

The plea bargaining process was introduced to
speed up the dizposal of eririnal cases. Both the
accused and the prosecution could resclve their case
the best way possible without the need to having
a lengthy trial, On the same note, criminal trial
could be expedited with the introduction of pre-trial
conference and case management, Through these
procedures. commonly used 1n civil procesedings. the
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factual and legal 1ssues could be agreed upon by
the parties before the commencement of the trial.

Legal Aid and Access to Justice

As part of the legal reform to address the 1ssue of
unrepresented accused persons appearing before the
Court, the Government has established the INational
Legal A1d Foundation (INLAF) on 25™ January 2011,
It has been recorded that an estimated 80% of
those tried in Court for criminal offences did not
have legal representation. The NLAF provides free
legal aid and advice 1in criminal matters including
Syvariah criminal matters to all eligible Malaysian
citizens at the stage of arrest remand, charge.
bail application. rmutigation, hearing and appsal.
Under the scheme, the applicant will be subjected
to “means test’ to determine who 1s eligible for
legal representation !

The MNLAF will also represent the arrested person
during the remand application before the Magistrate,
The legal assistance provided by the INLAF covers
all types of criminal offences with the exception of
those which carrv the death penalty, Offences that
carry the death penalty will not be covered by the
ITLAF as the court will assign counsel to persons
charged for all capital offences. Thisinitiative taken
by the government is in line with the principle of
providing access to justice to all its citizens and
ensuring their fundamental rights as enshrined in
the Federal Constitution are well protected,

Conclusion

It can be reascnably stated that the creation of
new laws and legal reforms 1n the crirmminal justice
svetem come rather naturally as a matter of
necessity and expedience to adapt to the changing
times, It can also bs envisagsd that while the field
of law 1s constantly changing the course of justice
1 an element that must be protected at all cost.
Thus, a proper balancing act between naticnal
interssts and fundamental rights of every citizen
should be allowed toc be developed from time to
time to accommodate the changes 1in our growing
soclety,

Zulkefli Ahmad Makinudin
Chief Judge of Malaya
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“WORKING TOWARDS DEVELOPING A
COMPREHENSIVE SYSTEM OF ADMIRALTY AND
MARITIME DISPUTE RESOLUTION™!

Ev Justice IMNallimi Pathmanathan
Judge of the Court of Appeal

Malaysia is an important maritime trading nation,
This 1g borne out to some extent by our trade profiles
as produced by the World Trade Organisation, Cur
rank in world trade in both exports and imports
increased between 2008 — 2013, particularly after the
global financial crisis of 2008 — 2009, but declined
in 2014 and 2015.° However, the decline should not

! Thig pzper was presentsd by Justice Nallini Pathmansthan, JOA. =zt the 20186 Maritime Law Conference

Effectively on 28" October 2018.
* The World Trade Btatistical Rewview 2016
on the webesite www wto org

be viewed too negatively as it 1z, hopefully, a mere
blip in the rise of Aslan econcomies as a whole, as
compared to Eurcpe and America. The shipping
sector playe a key role asg it carries an estimated
95% of Malaysia's trade” Of singular importance
1g the role playved by our shipping industry in the
o1l and gas sector particularly in exploration and

Resolving Disputes

Trade Profileg 2013 and Trade Prfiles 2014 and Trade Profiles 2014 which can be accessed

1 Bee Letter entitled “Critical period for shipping” dated 10" October 2016 by Nazery Khalid Honorary Seretary Association of Marine

Industries of Malayma.




production, Malavsiais recognized ag a major o1l and
gas playver in the region and such succese would not
have been possible without suppert from the industry,

The fate of the shipping industry is inextricably
intertwined with the progress of our global trade
figures and economy. It is therefore important to
comprehend and accept that shipping cannot be
viewed 1n isclation or a vacuum, It 1s an integral
part of commerce, In so far as the law is concerned,
sunilarly shipping or maritime law 18 an important
component of commercial law, It does not stand alone.

To strengthen and fortify our position in the reglon. 1t
1s imperative therefore that cur laws are 1in kesping
with the pace of economic progress we sesk to achisve.
Despite recent enactments of several maritime
conventions, there has been insufficient reform to
match the needs of the industry in the 217 century,

It would be useful to remember the origing and
evolution of cur maritime history.

History demonstrates that since the first millennium
A D, important commercial trading centres have
existed along the coast of the Straits of Malacca.
These were even then great seaports and comprised
a medium of communication that developed 1in
response to the increasing volume of seaborne trade
in the Malay waters, The two most sigmficant ports
in the early 15th century were the Kuala Kedah
port and the WMalacca port,

Ag early as 1424 — 1444, during the reign of Sultan
Muhammad Shah, rtules were promulgated to
regulate the seaport of Malacca. He introduced the
Undang-Undang Laut Melaka or Malacca Laws of
the Sea. It was a comprehensive digest of maritime
laws for that permod,

Again, Hedah was one of the earliest west coast
trade centres. its location snabling it to become
the trade route for the transport of spices by the
Arabs, Persians, Tamils and between India and
China. In the 17" century. Kuala Kedah emerged
az the main Kedah port. The Undang-Undang
FPelabuhan Kedah or Eedah laws date from 1550
A D, and comprise some of the sarliest port laws
prescribing a variety of port regulations,
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These laws prove that there existed a complex
and structured crgamesation of seaports pricr to
colonisation by the Portuguese, Dutech and the Bmtish,

With the advent of colomal rule, especially British
colonial rule. we adopted the commen law svstem.
The development of the admiralty jurisdiction as we
know it today tock root from the reglon's acceptance
of English law including its admiralty law,

Malaysian maritime law today 1s still derived mainly
from the laws of the United Faingdom. The main
statute which prescrbes the admiralty jumsdiction
of the High Court 1s section 24(b) of the Courts
of Judicature Act 19684, It provides that the High
Court has the same jurisdiction and authority
in relation to matters of admiralty, as is had by
the High Court of Justice in England under the
Supreme Court Act of 1981, which 1s now referred
to g the Senior Courts Act 1881,

INotwithstanding our early history of crafting laws to
meet our needs as early as the 15% century, we do
not today have a comprehensive body of legislation
specifically promuleated to meet our unique needs,
Instead we make do with borrowed legislation from
the United Eingdom, much of which 1s no longer
in use even thers. such as the Bill of Lading Act
18585, We currently operate under a rather irregular
mix of legislation.

Legslation crafted to meet our own individual needs
as a country will develop our dispute resclution.
whether in termsa of the courts or arbitration, quite
considerably. Anv such move should include enacting
our own Admiralty Jurisdiction Act and a total
review of the Merchant Ehipping Ordinance of 1952
o1 1ts equivalent in the States of East Malavsia,

4 sustained commitment to changes from industry
participants, who have the most to gain, 1s required
to bring about comprehensive and updated changes
to the current lesmislation to meet ocur collective
maritime needs, A Malavsian Master Shipping
Plan 1s heing drawn up by the Government and
1z due to be released shortly. Eeform of the law,
in keeping with other planned improvements and
assistance, should comprise a key component of
any such plan,
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"Malacoa" painted by Gagper Correa 1613/1660. Gasper Correa one of Alfongo de Albuguerque ssoretaries was in Malaooa
in 1613 and 1514. The Fortress A Famosa, build by Albuquergue 1s clearly vismble, as 1s a church on B8t Paul's Hill
Howewver, the church was only build in 1621. The picture also exaggerates the size and number of the buildings near
A Famosa. It ssems possible that the picture was painted after 15691 Bome historians have dated it to 1536 or 1550,

(Picturs courtssy of the Malacea Mamtime Mussum)




Changes to the currently cutdated legislation would
also greatly benefit the worlings and performance
of the Admiralty Court, Cctober 2016 marked the
beginning of the seventh wvear of the Admiralty
Court, which was established in 2010, It is a court
that was established at the behest of the maritime
industry in this country,

Egqually, if not more important, 18 the nesd for
Malavsia to bring iteelf up to date by the incorporation
and application of rules and conventions which are and
have been 1n use 1n most major martime jurlsdictions
for some time now. Primary examples include:-

1) The adoption of the Hague-Visby Rules, rather
than the Hague Rules currently incorporated
and in force as a schedule to / by wvirtus of
our Carrage of Goods by Sea Act of 1950, The
majority of our trading partners, like Japan,
China and South Korea have incorporated The
Hague Visby Ruleg into their maritime codes.
Some others adopt a hvbrid of The Hague Vishy
and Hamburg Rules More recently there has
been considerable attention accorded to the
introduction of the Rotterdam Eules (formally.
the United INations Conventions on Contracts for
the International Carmage of Joods wholly or
partly by sea), which have some 25 signatories
and three ratifyving states to date, Again, most
jurisdictions have progressed from the Hasgue
Rules, unlike Malaysia,

11) The need for the passing of the Bill of Lading
and Analogous Documents Act, to remove
reliance upon the antiquated test under the
English BEills of Lading Act 1855 that links
the transfer of bills of lading and the rnght of
sult thereunder. to the passing of property in
the relevant goods, Concurrent with this new
Bill of Lading and Analogous Document Act,
the Sale of Goods Act would need amendment
to alter relevant provisions relating to the
passing of property in bulk cargo,

fi11) Judicial sale of ships

Unlike the arrest of ships, addressed by the

long standing arrest conventions with which

maritime lawyers are familiar. the judicial
sale of ships has not bezen accorded the dus
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consideration it deserves, which together with
matters of the forced sale of ships and recognition
of foreign liens and mortgages addressed 1n the
International Convention on Maritime Liens
and Mortgages 1993 should be considered
for implementation into Malaysian law.

As a matter of reality, a number of problems. in
particular the recognition of the judicial sale of
ships by a foreign court, have been encountered by
the international ehipping industry, thus sclutions
to these problems should be explored and adopted,

The decisions of the English Court in The "Acrux’,
(1261) 1 Llowd s Eep.. pages 405-410 and The
"Galamas". (1988) LMLIT 1No.240. pg 2 are good
examples of some of the problems arising from the
judicial sale of ships,

Itigs clear from these examples that there should be a
concerted effort on the part of the relevant authorities
to align Malavsia with moedern developments in the
maritime world as thev change and progress from
time to time to meet the constantly evolving needs
of maritime trade, This would certainly facilitate
smoother trading and increase trade volumes. and
greater confidence 1n the Malaysian maritime svetem.

Changes brought about by the introduction of such
international conventions and rules will have the
effect of promoting Malavsia as a desired forum
for adjudication., whether in the Admirvalty Court
or by way of arbitration,

Limitation of Liability for Maritime Claims

While 1t 18 laudahble that the Convention on Lumutation
of Liability for Maritime Claims 1878, as amended
bwv the Protocol of 15898, has been gazetted to
apply 1in West Malaysia through the Merchant
Shipping Amendment and Extension Act A1323 of
2011, 1t would ke desirable for East Malavsia to
have the same limits apply. In addition to promeoeting
the unification of maritime laws between the
Courts of Malaya and Sabah and Sarawalk, this
would be greatly preferable to the lhmitation of
liability provisions currently remaiming applicable
under the 1957 Convention pursuant to the
Merchant Shipping Regulations of Sabah &
Sarawals,
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A most attractive feature of the umplementation
of the 1878 Convention 1s the abolishment of the
‘actual fault and privity’ test which could quite sasily
prevent a shipowner from limiting his liability and
thus render a claim potentially unlimited under the
convention That 18 replaced by the new formula
stipulated 1n article 4 of the 1976 Convention. This
article sets out the new test. namesly that a party
would be precluded from limiting its liability only if
1t iz proved that the loss resulted from his personal
act or omission commmutted with the intent to cause
such loss, or recllessly with the knowledge that
such loss would probably result. This renders the
liability limits in the Convention on Limitation of
Liability for MMaritime Claims 1976 1.e. the LLIMOC
practically unbreakable.

Although the ship owners limit 18 much higher
under the 1976 Convention, with the 1298 Protocel,
breaking such limit i1z difficult. This provides
greater certainty to parties, who are better able
to arrange their business affairs. It 1s unlike the
1857 Convention, which has a lower limit but 1s
apt to be broken, exposing the ship owner to total
and unlimited liability,

Themove by West Malayvsia from the 1957 Convenhicn
to the 19768 Convention and 1996 Protocol, will
almost certainly increase Malavsia's attraction as
a dispute resolution centre, particularly as costs
in this regicn are sigruficantly lewer, while the
expertise of the shipping lawwvers 1n this region
who specialise 1n the area 1s certainly sgual to
that of lawwvers in other jumsdictions,

It 158 common for maritime litigators to select
the jurisdiction that favers them most, 1n terms
of lumits to liability., In short, forum shopping.
This battle of the courts was observed betwesn
Singapore and England when Singapore was on
the 1957 Convention and England on the 1998
Convention for example 1n Caltex Singapore v BP
Shipping (1998) 1 Llayd's rep 288, and between
Singapore and Malaysia when Singapore moved
to the 1976 Convention and Malavsia was on the
1857 Convention in the case of The Reecon Wolf
(2012) 2 ELE 289, It is possible that we will see
Claimants favoring Malaveia over Singapors, now
that West Malawveia 18 on the 1998 Protocel of the
1876 Convention. whilst Singapore has not as vet
adopted the 1996 Protocel The ireny 1s that the
game cholce of jurisdiction tussle will ke observed

between West Malayvsian and East Malaysian
claimants for as long as East Malaysia remains
under the 1857 Convention reghme, a =ituation
of one country with two separate limitation laws,

Other Conventions

Three other significant maritime conventions that
have recentlvbeen enacted in Malaysia through the
Merchant Ehipping (01l Pollution) (Amendment)
Act 2011 include The Internaticnal Convention for
Civil Laability for Oi1l Pollution Damage 1969, the
International Convention on the Establishment of
an International Fund for Oil Pollution 1992 and
the Bunkers Convention 2001, These conventions
that prescribe a strict liability regime provide
compensabionin respect of o1l pollution damage from
trading tankers carryving oil as cargo in so far as the
Convention for Civil Laakility for Oil Pellution Damage
19688 (or CLC) 18 concerned, and bunker pollution
damage for all categories of ships. [t further requires
compulsory insurance or obther financial securty
with a right of direct action against the Insurer.

The Admiralty Court

Some interesting developments 1n the function and
performance of the Admiralty Court are highlighted
below.

In relation to the enforcement of maritime claims
in Malaysia. in particular admiralty warrants of
arrest, a situation where an admiralty writ in rem
and warrant of arrest 1ssusd by the Adrmiralty Court
in Kuala Lumpur was executed by the Sheriff of
the High Court in Kuching, pursuant toc section
T(2) of the Courts of Judicature Act 15984 on a
vessel located 1n Kuching, Sarawak. After service
of the writ in rem, and the arrest of the vesszel 1n
Fuching the action proceeded in the Admiralty
Court. The nett result would appear to suggest
that z clauimant who obtains a warrant of arrvest
in Huala Lumpur and seeks to have the claim
adjudicated by the Adrmuralty Court. may proceed
to arrest the vessel in any part of Malavsia. In
this case there does not appear to have been any
objection taken on the i1zssue of jurisdicticn. so it
will be interesting to see how developments 1n this
area progress, if such disputes amiss,

Arising from =arrests. there are often applications
for carge to be discharged on an urgent basis,
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Water-based paint artwork by an English (Scottish) artist, Adam Howden Crowford (1804 — 1882) depicte
the drawing of English Warship (at the front), HME "Vansittart” that sailed through the Straits of Malacca
on 14.8.1831 with background of 8t Paul Hill. This warship was commanded by Captain Robert Scott.

{Picturs courtesy of the Malacea Maritime Mussum)
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These applications are heard within a similar huns
frame as that for warrants of arrest. namely 45
rminutes, as far as possible, I even had ocecasion,
when sitting as the Admiralty Judge, to grant just
gsuch an urgent injunction in respect of carge that
was inflammable, cver the telephone one morning
as ] was 1n Futrajayva. Counsel briefed me of the
circumestances on the telephone. whersupon an crder
was granted verbally and the Sheriff instructed to
fair and seal the Order.

Simnilar incidents have arisen since then One of
the most recent was a few months ago when a
tanker was arrested in the Port of Tanjong Pelepas
on a Friday at mid-day. and as the Sheriff was
travelling back to Huala Lumpur that evening,
an application bv e-mail and mobile phone was
made to him. for the urgent discharge of a sizeabls
guantum of fuel carried as carge on board the
vezsel, Due to the complexity of the ship to ship
discharge of cargo, the terms of discharge had to be
precise and the Sheriffs final consent to discharge
was given at 12.50 am., in the early hours of
Saturday meormng: The same Sheriff was contacted
throughout the weekend for further clearance by
the Marine Department and the like, and was on
standby for a releasge of the wvessel on Merdeka
Dayv, despite 1t being a public heliday. All of that
was promptly addressed with the complete co-
operation of the Shenmff, the Marine Department, the
port operators, the ship's agent, and the lawyers.
That 15 a commendable example of co-operation
and commitment and promotes the reputation of
the Admiralty Court. apart from other agencies.
Apart fromroutine arrest work, the Admiralty Court
also deals with a significant number of interlocutory
applications and alesser number of trials. Since the
passing of the amendment to the Arbitrabion Act
2005 to allow for arrests of vessels for arbitration
conducted 1in and cutside of Malaysia. the numbers
of arrests have grown. Malaysla 1s also emerging
as a forum for effective interim relief. One such
ingtance involved parties and a dispute unrelated to
Malaysia, The parties had an arbitration pendingin
London and separately. competing court preceedings
in China, Whilst the cargoe that was the subject
matter of the dispute was being re-shipped out of
China and passing through Malayvsia, the cargo
was traced. detected and placed by the Malaysian
Court under an injunctive order preserving it

against disposal. or dealings pending resclution of
the substantive dispute abroad. The swiftness with
which this interim relief in Malaysia was chtained
came as guite a surprise to one of the parties, and
1t motivated a fresh round of negotiations that
led to a satiefactory and fotal resclutien of the
substantive dispute in London and China Expensive
litigation and arbitration. and protracted disruption
to relations and business, were spared. Such are
the benefits of an efficient and effective forum
1n resolving maritime disputes, This goes only to
emphasise the point that laws need to speedily be
updated. as was the Arbitration Act. allowing for
such interim velief for foreign arbitrations. to keep
abreast with cammercial demands and developments,
Thev play such an umportant role 1n enhancing
the 1mage of the countrv as a marifime nation, by
delivering results that the international industry
expects and appreciates.

We are cognisant that decisions handed down by
the Admiralty Court and the appellate courts will
be perused in the Asia-Pacific region and influence
decizsions on the movement of trade in the reglon.
Lawvers and the Court routinely rely on decisions
from the Umted Kingdom, Singapore, Hong Kong
and Australia, Unlike some other jurisdictions,
we do not take a ‘closed-deor’ policy when
researching the best approach to be undertakenin a
particular case. A consideration of autheorities from
several like jurisdictions. allows us to adopt the
best option.

This will be beneficial 1n ensuring a conslstency
of approach to admiralty matters in line with
international and particularly regional case-law,
The international nature of admiralty law requires
this. As such individual countrmes ghould be slow
to depart from that general body of law to which
other countrmes adhers *

Maritime Mediation

Owing to the large collapse of wealth and businssses
in the recent financial meltdown coupled with the
drop in the prices of commodities and crude oil,
it 1s anticipated that there will be a gharp rise
in maritime and international trade disputes 1in
the coming wears involving inter alia, premature
termination of time charters. demurrage and detention

4 Bee The Purpoee of Admiralty Law by the Hon ERobert Fisher §C 2004 18 MLAANE Journal



claimes, non-acceptance of delivery of new wvessel
conetructions. lssues 1nvolving damages. refusal
to take delivery of goocds by buyers, disputes over
Letter of Credit (LC) terms, compliance of sale and
purchase contracts ete, In such a difficult international
trading environment as we are now confronted with,
many partiess who cannot afford the high costs
of litigation and arbitration would be locking at
alternative dispute rescluticn options, Mediation,
which was not a mainstream dispute resclution
opfion in the past, may spring to prominence 1n the
coming vears because of 1ts attractiveness 1n terms
of 1ts economical coste. sumplicity and preservation
of goodwill. It 1z particularlv attractive to cash-
strapped disputants who prefer a common sense
gsettlement to that of long, drawn-out litigation or
arbitration. Mediation 18 now a regular feature
in dispute rescluflion in our courts and greatly
encouraged. It 1s particularly useful in maritime
litigation and it 15 indeed a practice of the court to
direct mediation whenever possible This 1s further
emphasized through the recent Practice Direction
1Mo, 4 of 2018 whers the court at the pre-trizal case
management stags may give directions that the
parties facilitate the gettlement of the matter before
the court by way of mediation, A useful practice
that could be adopted 18 for senior counsel from
the Malavsian Shipping and Admiralty Bar to be
availlable for normination for mediation 1in martime
disputes, with the consent of the litigants,

In conclusion, it 1§ time that we work towards
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promoting the excellence of this jurisdiction. It
18 time we recognised that we have considerable
maritime skills 1in the country, and a satisfactory
legal system. I have no doubt that the maritime
laws too will be upgraded as desired. to complement
the maritime progress already achieved,

Ultimately 1t 18 a question of mindset, The current
Admaralty Court in Malaysia, manned by a single
judge, 15 as efficient, if not better than most
other jurisdictions. The Admuralty Court judge
1g highly efficient and competent. The costs of
litigating in this jumsdiction are far lower than
anv other jurmsdiction and we are certainly one of
the, if not the fastest jurisdiction, thanks again
to our former Chief Justice Tun Zaki Tun Azmi's
reforms.

The work done by the Sheriff of the Admiralty
Court 18 a sterling example of the standards of
efficiency such as have been set ab the inception
of the Malavsian Admiralty Court, Therefore, 1t 18
long overdue that the Malaysian mamtime industry
recognizes the efficiency of our own admiralty courts
go that in the near future ocur ASEAIT neighkours
and others will follow suit.

In the next decade or 2o, the shift towards Asia will
become a reality, It 18 not unlikely that a regional
centre for maritime dispute resolution and in fact,
all dispute resclutions will be formed, We must be
prepared to play a pivotal role in the region.
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THE COMMON LAW AT THE CROSSROADS -
THE DERBYSHIRE CONUNDRUM

By Justice Vernon Ong Lam Kiat
Judge of the Court of Appeal

It has been said that the concept of defamation 1s
as old as the hills.! The classic definition of the
term has been described as a 'false statement about
a man to his discredit’ ®

In essence, the law of defamation seelks to balance
the two conflicting interests of (i) freedom of
gspeech and (11) the defence of reputation. In Jones

v Bkelton® Lord Morrig said that this branch of
the law should be hampered as little as possible

with any complexity. Unfortunately, the law of

defamation has proved to be far from simple. As
such, English judges have onanumber of occasions,
criticized the complexities and absurdities of the
law of defamation.®

' Mehrotra's Commentary on Law of Defamation. Damages & Malicious Proeecution (Civil & Criminal) 5th Edn 2004

i Qave J in Bcott v BEampson (1882) QBD 481
' [1883] 1 WLR 1362 at 1878.

* May LJ in Morrell v International Publishing Co. [1888] 3 All ER 733 at 734-735; Steart-Bmith LJ in Williams v Mirror Group
WNewepapers. The Independent February 12, 1861 CA: Meill LJ in Rechem International Ltd v Express Newepapere ple. The Times.

June 19 1902,




Whilst the law of defamation 18 based upon the
English common law, there 1z less uriforrmty in
the rules of defamation within the common law
world teday. This 15 m=unly attributed to two
factors: (a) the effect of legislation, and (b) as legal
svstems mature thelr courts become more willing
to fashion local rulss even if they remain within
the same broad conceptual structure, For instance,
the commeon law relating to privilege, fair comment
and the burden of proof on the i1zsue of falsity in
the United States has radically transformed due to
the modern interpretation of the First Amendment
to the Constitution,

According to a learned text. the laws of Australia,
Canada. INew Zealand. Ireland. Malaysia and
Singapore remain cloger to the English Meodel ® In
this regard, English common law may be appliad
to the extent that it is not inconsistent with the
Defamation Act 12577 Be that as it may, we have
just had a trilegy of Court of Appeal decisicns in
which divergent stands were talken on the applicability
of the common law Derbvehire principle,

The Derbyshire principle

In 1995 the House of Lords established the Derbyshire
principle when it ruled that the Derbyvehire County
Council being a local autherity may not bring an
action for defamation.’ This decision rests not
upon any absence of likely damage to such body,
but upon the likely chilling effect on free spesch
of granting a right of action. Conssquently, the
former wview that a local governmment corporation
had a "goverming’ reputation which was protected
kv the law of defamation no longer represents
English law®

The first in the trilogy

First to be handed down was Kerajaan INegeri
Terengganu & Ors v Dr Syed Azman Syed Ahmad
Mawawl & Ors (ITo 1)*, where the plaintiffs sued
for defamation over an article in the publication,
Harakah, relating to the aid programme of the State
Government of Terengganu (the first plaintiff) for

" Gatley on Libel and Blander (Minth Ed

" 58 of the Civil Law Act 1856
Derbyshire Counby Counal v Timee Newepapers [1BBE3] AC 534
Bognor Regaie U D.C. v Campion [1872] Q@B 168

" [2018] T MLJ 52

18488)
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poor students in Terengganu,. The defendant raised
a preliminary issue that the first plaintiff a State
Tovernment cannot be made a party for the cause
of action of the tort of defamation. In strilang out
the first plaintiff s claim. the learned judge adopted
the Derbvshire principle and ruled. inter alia. that
the firet plaintiff, being a state government had
no locus standl to maintain an action for the tort
of defamation. As a state government 1s a public
authority it does not have a personal or governing
reputation to protect. The state government 1is
dulv elected by members of the public through the
demoecratic process and 1t should be transparent
and accountable to the electorate. There should be
freedom of speech and expression by members of
the public 1n order to act as a check and balance
on the executive and government. It 1z not in
the public interest that thes state government be
allowed to 1nsfitute or maintain any action for libel
or slander against any person. Subsequently, the
learned judge also struck out the Menteri Begar's
ithe second plaintiff) claim on the ground that the
szcond plaintiff had no capacity to sue in his official
capacity as the Menteri Besar of Terengganu, ™

The Terengganu State Government's appeal to the
Court of Appeal agzinst the ruling of the learned
judge was dismissed: leave to appeal to the Federal
Court was refussd, Howsver, the Menterl Besar's
appeal to the Court of Appeal was allowed on the
basis that the Menteri Besar was suing in his
official and personal capacity, Unfortunately, the
grounds of judgment of the Court of Appeal 1n both
instances are unavaillable,

The second and third in the trilogy

Iextin the trilogy came Government of the State of
Sarawal & Ancr v Chong Chieng Jen!! ("Sarawak
case’ ). where the 1ssue 1n the question was whether
a Btate Government and State Financial Authority
have standing to sue for defamation.

In the Sarawalk case. the Sarawal State Government
sued the defendant over gtatements related to the
mismanagement of the State's financial affairs. The

W Hergpaan Meger: Terengganu 8 Ore v Dr Byed Azman Byed Ahmad Nawawi & Ors Mo 2) [2013] 7 MLJ 145

't [2016] 5 CLJ 169
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guestion of whether the Sarawal State Government
(the firet plaintiff) and a Government Department
(the second plaintiff) have the mght to sue and to
maintain an action for defamation was raised 1n
an Order 14A application filed by the defendant.
At the High Court, the learned judge adopted the
Derbyshire principle and held that although the
otate Government or a statutory body can sus ov
ke sued. that right does not extend to the right
to sue for defamation. Consequently, the learned
judge dismissed the plaintiffs’ claim.

On appeal, the Court of Appeal in a majority
decision set aside the crder of the High Court. Abdul
Rahman Sebli JCA spealing for the majeority held
that pursuant to the Government Proceedings Act
19568 (GPA 1856) the Federal and State Governments
have the rmght to commence civil proceedings against
any person. The Court of Appeal construed section
3 of the GPA 1286 read in conjunction with sub-
gection 2(2) to mean that if a claim affords ground
for civil procesdings hetween private individuals. 1t
would afford ground for civil proceedings between
the Government and private individuals, As such
there 18 nothing in the GPA 1858 to prohibit the
Government from suing for defamation. Where a
provigion had been made by statute, the door to
the reception of the commen law after the dates
gpecified in paragraphs. (a), (b) and (c) of sub-
gsection 3i1) of the Civil Law Act 1958 1s closed.
After these dates, the development of the common
law 1n Malaysia was entirely in the hands of the
courts of this country, There was no eguipcllent
provision in the UK Crown Proceedings Act 1947
and 1t would be wrong to apply the Derbwvshire
principle randomly without regard to section 3 of
the GPA 18956, As such, the statutory rmght given
to the Government by section 3 of the GFPA 1958
to sue for defamation could not be taken away
bv the application of the commeon law principls
propounded in Derbyshire, or for that matter, any
other commoen law positions in other common law
jurisdictions,

The last in the trilogy appeared in Utusan Melayu
(Malayeia) BEhd v Dato 8m DiRaja H; Adnan Hj
Yaakob* ("Utusan case’) where the question was
whether a Menteri Besar has locus standi to initiate

% [2016] 5 CLJ 857

a suit for defamation. In the Utusan case an article
published in the Mingguan Malaysia newspaper
revolved arocund the Menteri Besar Pahang and
percelved weaknesses of his administration. In
applying to strike out the plaintiff's action, 1t was
contended that the plaintiff was. in essence, sulng
in his official capacity as the Mentem Besar of
the State of Pahang as such the plaintiff lacked
locus standl to initiate and maintain the sult on
the ground that being in such official capacity he
might be subjected to and must be open to public
criticism. At the High Court, the lemrned judge
disrmesed the application holding that the plaintiff
had locus standi to institute and maintain this action.

At the Court of Appeal. the question of law brought
into focus the fundamental question of the extent to
which public officials of the plaintiff's standing may
gue for defamation to protect their reputation and
good name under the law of defamation which lies
amidst the potential conflict of the right to fresedom
of speech and expression guaranteed under Article
10 Clause (1)(a) of the Federal Constitution with
the protection of reputation of individuals maligned
by the press or anv calumniator, Idrus Harun JCA
speaking for the Court said that by virtue of the
plaintiff's public office as the Menter: Besar and as
the elected representative. the plaintiff should be
open to public eriticism and could never be defamed.
The public should have the right te discuss their
government and public officials conducting public
affairs of the government without fear of being
called to account 1n the courts for their expressions
of opinion, The impugned article, when read as a
whole concerned the plaintiff as the Menterl Besar,
the elected representative and political leader as well
as the percelved wealknesses of his administration,
Further, based on the plaintiff's pleadings, it was
clear that the plaintiff had pleaded that the articls
was an attack on himin his capacity as the Menten
Eesar of the State of Pahang, The mere fact that
the intitulement to the action only mentionsd his
name did not form a strong basis upon which the
court cught to conclude that the plaintiff filed this
action in his personal capacity. Accordingly. the
Court of Appeal held that the plaintiff by virtue
of his public office, having sued in his official
capacity, had no locus standl to do so,



In both cases, leave to appeal to the Federal Court
have been granted on the following gquestions of
law, nter alia:

Sarawak case

a.  Whether the GFA 1956, and in particular
gectlion 2 thersof. precludes the principle in
Derbyshire to be extended to the Government
of Sarawak, Walaysia?

b Whether section 3(1)(c) of the Civil Law Act
1856 precludes the principle in Derbyshire to
be extended to the Government cof Sarawak?

Utusan case
a. Whether the common law principles decided

in the case of Derbyshire cught to be accepted
as part of the common law in Malaysia?
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b. If so, whether the decision 1n Derbyvshire
effectively prohibite defamation suits from
being instituted by public officials 1n their
official capacities?

The divergent positions of the Court of Appeal in
the Utusan case and the Sarawak case reflected
in their erudite and well-articulated judgments are
illustrative of the robust, vigorous and defining role
playved by the Court of Appesal in the development
of Malaveian commmon law — the body of law
derived from judicial decisions based on case law
and precedent and constituting the basis of the
MMalayeian legal svstem. Meanwhile the decision
of the Federal Court on these gquestions of law of
public importance 1s eagerly awaited.
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JUDICIAL INQUIRY PERTAINING TO LATE BIRTH
REGISTRATION IN SABAH

By Justice Ravinthran Paramaguru
Judge of the High Court

Introduection

Since the launch of the Mobile Court service in
Sabah in 2007, people in remote rural areas have
had better aceess to the legal system. Magistrates'
Courts have conducted hearings for minor cases in
far flung intericr corners of Sabah, However, the
bulk of the work of the Mobile Court i1s in respect

of judicial inguiries held for the purpese of verifying

late birth registration extracts under the Sabah
legislation governing registration of births and

162

deaths. This type of judicial inguiry is unknown

in Peninsular Malaysia or Sarawak. However, a
similar inquiry is provided for in the Singapore
legislation governingregistration of births and deaths
(Registration of Births and Deaths Act (Cap, 267),

In this article. I shall address the legal backdrop
to the judicial inquiry pertaining to late birth
registrations in Sabah.



Applicable Law

In Peninsular Malaysia, the law governing registration
of birthe and deaths iz the Births and Deaths
Eegistration Act of 18957 (Eevised 18983) In
Sabah, 1t 1& the Registration of Births and Deaths
Ordinance 12851 (Cap.123) (the Ordinance). After
the formation of Malaveia. the smad Ordinance was
declared as federal law. Thus, the responsibility of
administering the said Ordinance devolved upon
the Federal Eemmstration Department.

Types of Birth Registration

The Ordinance prescribes thres tyvpes of birth
registration, 1.e. ordinary registration, delaved
registration and late registration. Section 9 of the
Ordinance stipulates that all births are to be reported
to the authorities within 14 days of birth. Although
this type of registration is not specifically termed ag
"ordinary remstration’ in the Ordinance, 1t can be
coneldered ‘crdinary’ as 1t complies with sechion 2,

The second tyvpe of birth registrationis the “delaved
registration’. Section 18 provides that a birth can
be registered after the 14-day period stipulated in
sectlon 9 as long as 42 days have not elapsed from
the date of birth. However, section 16 requires the
pavment of a prescribed fee as a precondition to
registration. In the marginal note to section 16,
this tvpe of registration 1s specifically termed as
"delayed registration’,

The third tvpe of registrationis the “late registration”
under the Crdinance. Every rsgistration after 42
days of birth is termed as “late registration” under
the Ordinance. Under the Ordinance, an extract
of a late registration entryv in the register 18 not
sguivalent to a certificate that i1s ‘receivable in
evidence” unless it is verified by a Magistrate pursuant
to an inguiry. This is the reason that applicants
who had been issued an "extract’ of a late birth
regigtration by the Registration Department must
apply to Magistrates' Court for it to be verified I
shall discuss below the basis of the judicial inquiry
and the duty of the Magistrates to verily the late
birth registration extracts.

Requirement for Judicial Inquiry
Section 22 (1) provides that sven if the time limit

for registration i1s breached, it 18 the duty of the
Registration Department to make an entry into
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the register of births, However, section 22(2)
reqgulres that the saad entry into the remster must
be marked "LATE REGISTRATICON". Bection 22(2)
allows extracts of late registration entries to be
1ssued but the said birth extracts do not have the
game legal status as extracts of birth registration
under section @ (ordinary reglstration) and section
16 (delayed registration), This 1s hecause of the
cperation of section 22(3) and section 31(&) of the
Crdinance, Section 22(3) provides that an extract
of & late registration entry shall not be "receivahble
in evidence” unless:

" the truth of the facis therein entered
shall have been found by o couri of a
Muagistrate of the First Class tn a proceeding
instituted before i under this section and
such court has certified its findings in
the register.’

cection 31(5) which governs issuance of extracts
from registers maintained by the Registration
Department enacts that certified extracte of entries
in the regster are “prima facie” evidence in all
courts. However. certified extracts of late birth
registrations are esxcluded in this seciion,

Thus, 1t appears that although the Registration
Department can register a birth after 42 davs
and issue a certified copy of the extract from the
register, such an extract does not have the same
legal status as an extract of an ordinarv birth
registration unless 1t 1s verified by a Magistrate
in a procesding instituted for that purposs.

Mode of Proceedings

The Crdinance does not gpell out the mode of
procesding that 1s to be conducted before the
Magistrate but 1t appears to be in the form of an
inguiry. The provision that throws some light on
the mode of proceeding 1s the second limb of section
22(3) of the Ordinance, It reads as follows,

"Such a proceeding may be instituted by
any person claiming fo have an inleresi
in substantiaiing the record and shall
be brought by way of information and
summons to be served on the Registrar of
the district calling upon him to show cause
why a certified copy of such entry should
not be entitled to be received in the manner
and to the extent provided by section 51."
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The Registrar of Births and Deaths or his officers
routinely wailve the right to attend the i1nguiry
and ohject to the application. INonetheless, there
can be no guestion of a Magstrate granting a
"default order” in the absence of chjection from
the Registration Department as the first limb of
section 22(3) enacts that the late birth registration
extract 1s not receivable in evidence unless:

"... the truth of the facis therein entered
shall have been found by a court of the
Muagistrate of the First Class ...
court has certified its findings inihe register”

and such

Thus, sven 1f there 1s no cobjection from the
Registration Department. the Magstrate 18 not
relieved of the duty to verify the particulars stated
on the late birth reglstration extract by helding an
inguiry and calling for evidence.

Inquiry Procedure

I shall now give an overview of the inguiry procedure
adopted by the Magistrates’ Court, The late birth
registration extract 1s 1ssued by the Reglstration
Department based on a statutory declaration by
the applicant. The applicants are told in advance
that thev are reguired to bring their late birth
registration extracts with supporting decuments
for the hearing The normal supporfing decuments
are marriage certificates, ante natal clinic cards,
birth registration extract of parents or any other
document that could verify the particulars statedin
the late birth registration extract in question, The
Magistrate would orally examine the applicant and
one or two witnesses who can testify as to veracity
of the particulars stated therein. If the Magistrate
verifies the particulars of the late birth registration
sxtract an endorsement to that effect 1z made on the
extract. Most of the applications heard by the Mobile
Court 1n the interior are successful as the applicants
are in a position to produce credible witnesses
from the local community who are usually village
elderg or headmen to give evidence relating to the
circumstances of their birth or that of their children.

{Ciml Bmt EDK-22-37/7-2012)

Importance of Inquiry

In urban areas such as Kota Hinabalu, Tawau
and Sandakan where there 1s a large 1mmigrant
population, 1t is not uncommon for foreigners to
cbtain the late birth registration extract from
the Registration Department by affirming false
statutory declarations and later attemnpt to validate
the said extracts by producing false witnesses at
the inguiry. Thus, the 1nguiry serves the crucial
role of filtering out fraudulent applications and
prevents foreigners from illegally availling Malaysian
citizenship on the basis of false particulars in the
late birth regmstration extract

The judicial inquiry also addresses another issue
that 1s of critical importance to natives of Sabah.
Most of the applicants are from rural areas and
are nafives of Sabah I'Mative status 1s all important
when it comes to ownsrship of INative Title land.
Az all relevant particulars, including that of racial
origin are stated on a birth extract, a verified
extract would constitute “prima facie evidence’ of
the native status of the holder in any court that
hears a dispute over IMNative Title land, Thie 1ssue
came to the fore recently in the case of Jalil bin
Tamiang and 170 others v. Maichel Uik & 8
others' at the High Court in Sabah and Sarawal at
Pandakan, The native status of the first defendant
who had purchased INative Title land was disputed
by the plaintiffs. However, the late birth regstration
extract of the first defendant had been verified by
the Magistrate pursuant to an inguiry under the
Ordinance. The High Court dismiszed the challenge
of the plaintiffs on the ground that the late birth
reglistration extract constituted prima facie evidence
of native status of the holder and that it was not
rebutted bv evidence to the contrary.

Conclusion

Although the judicial inquiryis time consuming, 1t
1g mandated by law and acts as a sieve to ensure
that only genuine applicants are abls to validate
a late birth registration extract,
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REFLECTIONS - FROM BANK TO BENCH

By Justice Mohd INazlan Mohd Ghazali
Judicial Commisioner of the High Court

I would like to start this modest piece, not guite a
vignette, by reproducing my 1&}17-_gely factual answer
to the first gquestion posed to me a few years ago
when I was Group General Counsel & C'ompanjx
Secretary of Maybank in a written interview with
the Asian Legal Business, a monthly legal magazine,
which from time to time runs interviews with
general counsel and legal heads of corporations
across Asia,

"Tell us a bit about vour career,

Istarted legal practice with Shook Lin and
Bok in Kualae Lumpur., and then joined
the Securities Commission of Malaysia
as an officer in the Takeovers & Mergers
Department. I was Head and General
Manager of t he Enforcement Division when
I left seven vears later to re-join legal
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practice as a partner at Zaid Ibrahim &
Co. focusing on financial services laws, and
have been in my current posttion since 2008,
So itn short. it has been an enriching 22
years of working experience. having gained
useful insights as a legal praciitioner,
securities regulator and in-house counsel’,

Scacareer in the banlang industry was not my only
weorking experience before joining the Judiciary, The
above appeared in ite 19 INovember 2013 1ssue. I
have in 2015 since made the choice to accept judicial
appointimient as a new challenge that in myv vision
would complement and effectively complete the
diverse range of my legal experiences, and can now
formally ssek to apply the law to dispense justice.

This was a decision I have made. In this regard,
I am reminded of what Hillary Rodham Clinton
wrote at the start of her memoir Hard Cholces’
a personal chronicle of her vears at the centre of
world events as the U8, Secretary of State;

"All of us face hard choices in our lives,
Some face more than their share. We have
to decide how to balance the demands of
work and family. Caring for a sick child
or an aging parent.. Finding a good job.
and what to do if vou lose it . How fto
give our kids the opportunities they dream
about and deserve. Life is about making
such choices, Our choices and how we
handle them shape the people we becomne.”

And of course she later made the choice of running
for the presidency of the U8 The rest, as they
sav, 1s now mstory,

Yet, for me, it was certainly with some measure
of trepidation that I decided to make a carser
change and joined the Judiciary, I say so for two
principal reasons, both cbvious to many, First, a
superior court appolnfiment 1s not just another
vocation or employment. It iz a role created by
our Constitution. and charged with the duty to
perform the reguisite judicizl functions in an
independent and constitufional democracy, The
exercise of this function also invarmably cairies
strong considerations of morality and conscience,
However, court decisions cannct be influenced by
other than the law and svidence,

The other kev reason. which 1s also related to the
ability to ensure a proper discharge of judieial
duties. concerns my background which eguates to
a lack of judicial experience and even all things
litigation. My dealings and interactions with the
judicial institution previously was largely peripheral
and tangential, I was never in the Judicial and
Legal Service INeither was I ever a litigation lawwver,

I would like to think that my appointment 18 an
example of the Judicial Appeintments Commission
inveolking the statutocry provision in the Judicial
Appointments Commission Act 2008 which includes
diversityin knowledge as a consideration for judicial
appointment, Diversity 1s a matter that can mean
different aspects. In the UK for instance. the recent
report released by the Judicial Diversity Committes
of the Judges' Council on Judicial diversity statistics
for April 2018 shows that the number of woman
Court of Appeal judges remains the same as the
vear before at eight ocut of 39 (21%) and 22 out
of 106 High Court Judges are women (21%). Of
course our Judlclary has done remarkably well on
thiz score, The other relevant aspect which was a
focus 1n the UK 1s on the sducational background
of the judges. The sducational charity The Sutton
Trust has also published data which shows that
ag at February 2018, close to three-quarters (74%)
of the 147 top judges were educated privately. and
the same proportion of 74% attended Oxbridge. And
that 1s considered not good for not promeoeting diversity.

In our case however the relevant aspect of
diversity specified 1n Section 23(4) of the Judical
Appointments Commission Act 2009 18 prescmbed
in the following manner:-

"(4) The Commaission in seleciing candidates
must also fake inlo account the need io
encourage diversity in the range of legal
expertise and knowledge in the judiciary”,

I tred to ssek comfort in the fact albeit hardly
comparable, that Harrv Blackmun., who was the
98th UJ.8, SBupreme Court justice, best known for
hig landmark ruling in Roe v. Wade, had actually
been the general counsel for the Mayo Clhinie for
almost a decade prior to hig judicial appointment
to the U8, Court of Appeals for the Eighth Circuit
before his elevation to the Supreme Court about
ten wears later But then, he was a court going
lawyer much earlier in his carser.



Sometimes lack of experience 18 no unpedument
to deing a job well. When Lord Bingham was
appointed Lord Chief Justice who 1n addition to
being the most senior judge 1in England and Wales.
also presided over the ermminal werk in the Court
of Appeal. he had very little experience of criminal
law, The Bar also considered that there were other
candidates better suwited to the task, This was
what Sir Oliver FPopplewell retired High Court
judge wrote on this issue in his book, Hallmark —
A Judge's Life at Oxford:-

"However, he quickly falsified those opinions
and made it clear that an intelligent
person with humanity can readily apply
himeself to any problem. even with which
he 1s unfamiliar. and do if extremely well’,

This observation, concerning Lord Bingham, 1s of
course a self-evident truism but real life examples
are not very common, And I am not unmindful of
the excepticonal legacy and jurisprudence of Lord
Bingham, the first judge in the modern era to act
both as Master of the Rolls and then as Lord Chief
Justice, In his cbituary published by The Guardian,
Lord Bingham was said to be "widely recognised as
the greatest BEnglish judge since the second world war’,

I was admitted to the High Court in Malava more
than 24 wvears ago but my vears in practice was
entirely non-contentious, As mentioned, I had also
served the Securities Commisslon of Malavsia (8C)
and latterly, immediately prior to my appointment,
WMaybanlk, for some nine years, then and gtill 12 the
largest financial group in the country and the most
capitalised comparny on the local stock exchange,
with overall and ultimate responsibility over all
legal matters affecting the Bank and the Group,
locally and internationally,

I recall that my only appearance in the chambers of
a High Court Judge who later became Chief Judge
of Malaya, was during my pupillage, The other was
for my short call before a High Court Judge who
later became Chief Justice, The only substantive
appearance in High Court was for my own long
call which was before a High Court Judge who
also later became President of the Court of Appeal.
The representative of the AGC who obviously did
not object to the pefition for my adnmussion then
1s now a High Court Judee
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Wy stint at 8C, especially after I was appointed
as the first Head of Enforcement Division 1n 1998
which then was the consclidation of the two differsnt
departmentes of investigation and prosecution (despite.
incidentally, my having experience in neither, then)
gave me some, albelt in truth Lrited exposure to
crirninal proceedings including mainly preferring
charges against some top execubives of public listed
companies 1n the aftermath of the 1927/1928 Asian
financial crisis. and arguing on some preliminary
applications.

Whilst 1n practice, I recall having to deliver a
presentation paper on due diligence under securities
laws 1n a rare senmunar for superlor court judges
organlsed by an investment bank 1n 2003 and at
dinner was seated at the same tabls with a future
Chief Justice, At Mavbank I remember having
to accompany the chairman and the CEO to the
KL High Court in their unsuccessful applications
to have subpoenas issued against them set aside
in an action brought by the Bank against some
former staff for unlawful lesses, In short there is
not much court and lhitigation related work that
could be shown, if at all.

That much was my experience and exposurs 1n
dealing with the Courts. But my working career.
ag I have touched on has throughout and over
the wears been concerned with the practice and
adrninistration of the law, That has proven to be
invaluakle in my current role. Thus, 1n practical
terms, the only cbvicus shortcomings at the time of
my appointment was the lack of working knowledges
of court procedures and law of evidence which are

pre-reguisites for a presiding judge,

I sought to close thiz gap by consulting fmends 1n
the Judiciary, the AGC and at the Bar, who are few
and far between to start with. I also did not have
the luzury of time to undertake this exercise for
there was not much times from the date I got the
letter notifving me of the appointment and the date
of cath taking. I had about a month during which
I had to serve out my contractual notice of threes
monthe within one month, courtesy of my former
employver. My last day at Mayvhanl was also the
day of the Annual General Meeting of the Bank
in 2018, and an AGM would alwavs be one of the
busiest dayvs 1n my previous employvment glven my
role as the sole Company Secretary of Mavbanlk.
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But I think I got good advice. So to better prepars
myvself. I bought some books I deemed useful. I
alsc tried to read and undsrstand them, Thease
included the great White Beok on the Rules of
Court 2012 which sheer size 1matially did little to
bolster the zeal in my preparations, There was an
easier to follow book on Lifigation Guide which I
found gquite practical, I alsc bought a book entitled
A Short Book of Bad Judges by Grasme Williams
@C, Thig highlighted some real life cases of certain
English judges in earlier times considered not to
have been very good. It sets out some of the traites
deemed negative. Impatience is said to be the most
comimon fault in the judicial character. Supposed
omnisclence and pomposity are two other defects
that can tarnish judicial performance Excessive
intervention or a descent into the arena is ancthar
judicial failing. I thought these are useful to know,
I made 1t a point to remind myeelf to avold these
negative traits when I started hearing cases,

Feading alone 1z plainly inadeguate. The crux of
the problem was that I had not clear idea as to
what I did not know, S0 my quest sven 1nvolved
efforte to attend court preceedings in High Court.
anonyvimously at Huala Lumpur and Shah Alam.
to observe how current judges conduct trials.
Curicusly then, on several cccasions, I found the
courts I stepped into had no tral proceedings. Mow
I know that the day's proceedings tvpically start
in chambers,

All 1n all, by the time I travelled to Johor Bahru
to repert for duty I felt that I was quite ready
to take on this new challenge. Peycheologically, at
least. Which was then to me sufficiently reassuring.

Yes, Johor Bahru. It was gquite a surprise when
I got to know that I would be posted to Johor
Bahru to start myv life on the Bench. And I think
‘surprise’ ig an understatement. Although aspiring
judicial commissioners often ungueshionably agreed
to being placed anywhere throughout the country.
the posting to Johor Bahru was for me a significant
event since that was the first time in my working
life imost likely the latter half of 1t) that T had to
live and work outside of Kuala Lumpur, My family
too moved with me to Johor BEahru. These changes
made the preparation for the true challenge of the
new role even more daunting,

However as 1t eventually turned out, I feel that
I could not have asked for a better or different
place to start my life on the Bench than at Johor
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Eahru High Court where I sxperienced myv own
gulet version of baptism of fire. Instead of starting
in Kuala Lumpur which, being Kuala Lumpur, I
somehow felt would have been more overwhelming,
Johor Bahru and the changes it occasioned to me
iand to my family as a consequence) managesd to
bringme closer to fully understanding the trappings
of life 1n the Judiciary more quickly, My posting to
Johor Bahru helped make my transition inte the
new role a smooth one, It even preparsd me for
graater challenges ahead and I have been fortunate
to have had the full and strong support of all
stakehelders in Johor Bahru including especially
the court staff and judicial officers whom I had
worlked closelv with at the start of my life on the
Eench, Their support was truly indispensable and
helped me hit the ground running. They helped me
understand a prodigious amount of information on
all things Court adminmistration and processes. a
gsubject matter which was hitherto alimost completely
wrrelevant to my life.

I alsc cherigshed the honour and privilege of having
gerved alongside my brother Judges and Judicial
Commissioners 1n Johor BEahru, Of special note was
the ever anticipated weekly lunch meetings where
we struggle, often successfully, to find that little
window called lunch break where we sach take
turn to host. This allowed us to get together extra
judicially to discuss usually locsely defined issues
of interest zans anyimeeting agenda, and enhance
bench collegiality, I found the opportunity to meet
and interact like this to be immensely beneficial for
I could easily seek and receive the wise counsel of
Ty Eenlors on any issues, ranging from the legal
philosophyv of Francis Bacon to the utterly trivial.
being everyvthing else. I was made to understand
that no other High Court in the country has a
similar weekly lunch meeting arrangement,

The lawyers toc have on the whole been professional
and never 1n any manner made me wonder 1f I
had made the mght decision of changing career.
I instead started locking forward toc hearing and
trying cases. Every day was different (it still 1)
and the excitement 1t evoked almost unsurpassed
by what I have done before in my career, At Johor
Bahru Ciwvil Court, T also got to do the whole ranges
of ecivil matters which are otherwise housed 1in
gpecialist courts in Huala Lumpur such as family.
commercial, even construction and egpecially judicial
review cases. | had the cpportunity to exammine the
law concerming indigenous land rights, leave for
committal procesdings. leave for statutory demvative
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action. supervision order under criume preventlon
laws. and damages for personal injury and medical
negligence, among others. All totally new to me,
and all thoroughly refreshing and absorbing at
the same times.

WMy very first hearing on an application in chambers
was @ farmly law matter. It was an application bv a
former husband to have the maintenance payments
to the ex-gpouse and daughters substantially red uced.
I remember I did study family law as a subject 1n
my final examinations at university. I refused the
application. I do not think what I studied decades
ago was actually relevant to the application though.
My decision was not appealed against. but by then
I had already bsen advised that cnece I started
hearing mors cases I would have considerably less
time to write grounds of judgment. So I decided
to write my grounds for dismissing the application
and have the judgment sent for publication., This
then appeared in three published reports,

My first trial went fairly smoothly from my
perspective. I think 1t helped that the subjsct matter
was essentlally a contractual dispute; a claim for
specific performance for breach of a joint venture
of @ housing development project, Looking back,
and with the benefit of having tried several cther
cases since, | surmised that the first case went
well because the lawvers on both sides argued
little with one ancther although I must add that
I do not know how they viewed my conduct 1in
presiding over the trial. Regardless, I chose to write
the judgment for my decision, also dismissing the
claim. This judgment too got published in three
different reports.

After hawving served for almost one full vear, ov
eight and a half months to be exact I received
the transfer order to be posted to IMew Commercial
Court (MTCC) in Huala Lumpur, This was a complate
surprige, Surprises have almost become a new
normeal. For what Johor Eahru meant to my famaly
and me, 1t 1g difficult for us not to feel a sense of
gadness for having to leave. But having to move
back to where we lived previcusly for so many
vears was certainly more than welcomed. This
was desplte my tenancy agreement for the Johor
Bahru apartment we lived ran for a minimum of
one vear (which I was intent on honouring te the
letter, which I did. non-occupaticn notwithstanding),
and the school-change arrangements that my
daughter went through within a pericd of several
months,

The Johore Bar Committee was especially kind in
insisting that my farewell dinner be held before I
left, 8o that made it two events organized in my
honour, a farewell dinner in late December 2015,
and a welcoming high tea only in June sarlier in
the same wear. Thus, despite what I perceived to
be deficiencies which could potentially styimie the
proper discharge of my new responsibilitiss, my
experlsnce, fortunatsly has seen quite the reverse.
And this was atiributed in large measure to the
support. in every sense of the word, from judges.
judicial officers and court staff. as well as lawyers,
and of course, first and foremost my farmly, Johor
EBEahru has certainly prepared me well for Huala
Lumpur

Locking back, after having weathersed my first
vear on the Bench, and guicklv dealt with the
transition and adjustments that had te ke made.
I have become accustomed to the fact of the heavy
worklead in the Judiciary. There was in truth no
resl transition process, for one has to start almoest
immediately after taking the judicial oath, with
the excephion of attending a week long induction
course before reporting for duty, The reading of
casge flles. presiding over trials. evaluahing evidence
to arrive at decisions and writing full grounds
of judgment. all started from day ons, and they
form = seamless cyecle that could turn vicious af
not efficiently managed, Repercussions could be
deleterious and debilitating. This could happen af
the kev tasks cannot be completed within stipulated
time lines. Unwillingness to quickly get familiar
with the facts and evidence of a case or scheduling
the hearing dates too late would delav disposal
of the same. Once decisions are made. delay in
writing grounds of judgment when appeals are filed
would unnecessarily accumulate pending grounds,
and interrupt the appellate process. As cases piled
up, the challengs to sffect disposals becomes even
more acute,

Thiscalls for a disciplined approach to the performance
of the judicial role at the High Court. Apart from
the paramount duty to adhere to the judicial ocath
as required by the Constitution, admimstratively,
the principal criteria that encapsulate some
ey performance assessment criteria which are
expected to be fulfilled by the High Court are the
set time lines for the disposal of cases and the
writing of the grounds for appeal purposes, as
well ag having one's judgments published bv law
journals, Because these targets are measurable,
thewv can be achieved. This is good for not unlike 1n



business, measuring performance through, among
others. achievakle goals helps i1dentifv areas for
Improverment,

The demands of the judicial role in the context
of these administrative requirements, designed to
make the administration of justice more efficient
seem perennially nothing less than onerous 1 say so
despite my background. including in private sector
business environment which I think has been able
to facilitate my transition and sufficiently prepare
me to handle the intensity of the workload. Time
lines and deadlines are key, Where I last practised
we had to fill up time sheet to record on hourly
basis the files that we worked on during the dayv,
and that could extend bevond office hours. As sach
partner was assignad a specified chargeable sum
per hour, the total figures 1n the time gheet for a
file would then translate into the fees ultimately
charged to the clients. Whether they will pay.
partly or at all, 1z a different story.

The challenge in handling heavy workload in the
Judiciary 1e comparable to the demands in private
sector, Both expect timely and efficient completion
of deliverables. The single distinguishing factor
that makess the judicial workload more heavy in
comparison 18 that here the judge must personally
perform the more kev judicial functions. A High
CourtJudege (or Judicial Comrmissionsr) must do the
reading, the hearing of the cases, the evaluating
of evidence and the wrting of grounds, Arguablv
these tasks should only be done by the judge
and the judge alone. Judicial officers can and do
provide strong support in addition te helping the
management of the cases. and even 1n discussing
the merits of the cases, But the bulk of the judicial
tasks remain within the remit of the responsibilitiss
of the judgs

The practice i gquite different in the private sector,
In general as one jolng as a judicial commissloner,
one would have attained thelevel of seniorty erther
in Judicial and Legal Service or as a parbtner in
private practice, But as for the latter (and most
probably in JLE as well), 1t 18 both known and
accepted that most of the actual work 1s done by
other lawyers who assist the partner They do the
research, wrte the opinions, and accompany the
partner at meestings. Of course the work would
rightfully have to be reviewed and endorsed by
the partner who would sign off on and still be
ultimately responsible for any legal opiniong and
documents,
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But in terms of the time and efforte expended
to produce deliverables per one client file. the
assisting lawvers play a very significant rcole, In
the Judiciary, in contrast, most of the substantive
judicial work, sepecially the hearing of cases and
the evaluating of evidence as well as the writing
of judgments ave invariably the duty of the judge
alone, Whilst presiding over trials and hearing of
substantive applications must certainly be performed
by the judge there may be differences of ocpinions
as to whether judicial officers should assist judges
write the grounds of judgment.

In the 11,8, Bupreme Court for instance, it 18 known
and generally accepted that law clerks undertake
research and write opinions for the associate justices.
Mot dissimilar to the situation in private practics
here and slsewheres, ultimate responsibility for the
opinicns of the associate justices rest flirmly with
the justices themselves who would have reviewed,
made amendments and endorsed the opinions
before signing them off as the justices own. While
justices are responsible for the substance of their
opilnions 1n each case, including the outcome and
the explanation of the cutcome, their clerks usually
do the majority of the writing. That seems to be
acceptable practice in the 1.8,

The svetem 18 not free from crificisms but 1t 1s
generally considered to he effective. Its greatest
benefit 18 that it promotes efficiency, It facilitates
the judges to better manage the unrelenting flow
of cases to be decided, It 1s alsc understandably
farmiliar since 1t murrvors the working arrangement
of a law firm where asscciates draft documents and
opinicns and partners edit them. Further. some
may take the view that the law iz not a literary
pursuit such that the finer points of language can
be deemed less important than the underlving
substantive logic of the decision.

But the systemin the U.E, has been well sstablished,
Clerkship 1s considered a prestige and atbtracts
many top Ivy League law school graduates, Many
Supreme Court Justices previously clerked for other
Supreme Court Justices. A notable example 18 the
present and 17" Chief Justice, John & Roherts
Jr. who very manyv vears back had clerked for
his predecessor, William H Rehnguist, who was
the 16th Chief Justice. Whether this system can
be replicated here 1s an entirely different issue,
and one that requires a deeper evaluation, if not
already done.



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

Because judges are often pressed for time. and the
rate of the number of new casges always seems to
grow faster than the number of thoss disposed
of, considerably less precious time i1g available for
judgment writing, Yet it 1s self-evident that it 1s
the written judgment that signifies the conclusion
the process of judicial decision-making, where the
quality of the esntire process tends to be almost
entirely measured by the written judgment
keing the final preoduct. When judges retive they
leave behind a corpus of judgments which cease
to be their auther's property as scon as they
are pukblished, But they are also dissected and
examined 1n a way not done on the wark of other
professions.

Yet the endeavour of judgment writing, whilst
probably a plece of cake to some, 18 a very taxing
exercise for some others. Analyvtical legal reasoning
must not be anathema to judges. But 1t still usually
invelves puttingin long hours sifting through masses
of paperwork and finding the relevant passages to
produce a painstakingly researched and intricately
reasoned oplrnion.

Much has been written about what makes a
gquality judgment. Coursss on judgment drafting
have besn run by the Judicial Academy sst up by
the Judicial Appointments Commussion. I wish to
guote onlv one interesting descripticon of how a
judge perceived his approach, which may be seen
as lesg than conventional. The book 'The Strange
Alchemy of Life and Law" written by Alble Sachs.
a former Judge of the Scuth Africa Constituticnal
Court which was newly established after the first
democratic election in 1954, tells the story of the
complex and surprsing ways in which legal culture
transforms subjective experience into objectivelw
reasoned decimions, It suggessts that both reascon
and passion are requirsd for law to work in the
gervice of justice, In the prologus, he wrote:-

"Finally. the story of the story needed
lo be fold. How do I actually make my
decision and write my judgments (referred
to in the United States as opinion)f When
teaching a course at the University of
Toronto I opened with the words 'Every
judgment T write ig a le " It captured the
attention of the students. I explained that
the falschood lay not in the content of
the judgment, which I sought to make as
honest as possible but in the discrepancy
between the calm and apparently ordered

way tn which it read. and the intense and
troubled jumping backwards and forwards
that had acciually taken place when it
wag being written. I felt a need to dispel
the notion, induced by the magisterial
tone we judges conventionally adopt,
that judgmenis somehow arrive at their
destinaiion purely on rational autopilot,
This led meto find out that there were four
different logics involved in any judgment
I wrote: the logic of discovery. the logic
of justification. the logic persuasion. and
the logic of preeming. And ultimately my
thoug his went to relationship between reason
and passion. and then to the concepis
for human digniiy and proporiionaliiy:
these interconnected and indivisible
concepts run right through the book”,

I do not subscribe to any parficular conventlon
on judgment writing but try to faithfully abide
by the format described in the Judgment Writing
course, But sometimes, faced with time constraints,
which never quite goes away. guality may suffer,
In fact. 1t was a challenge even to find some tume
to write this article. Indeed. whilst much thought
has been expended to formulate the thrust of the
contents of this modest piece, 1t has not been a
smooth endeavour, for the fime to engage 1n anyv
writing activity has, for the last 18 months been
the exclusive province of preparing grounds of
judgment, Attempts at wmting extra-judicially
prove challenging not only in real terms but
also at a more subliminal level, when even the
subconscicus mind conditions itself to what mayv
seem like an eternal effort of the nature unheard
of in other professicnal calling, as it becomes as
clear as day that at any point in time, presently
and 1n the future there will alwave be grounds of
judgment that must be prepared to respond to the
continual accumulation of notices of appeal at the
registry,

However. this, I think 1s a problem faced by others
too. I am hopeful that in time I would do better
and be able to find the right formula to address the
same, Yet even this challenge cannot but positively
contribute towards making this impeortant journey
I have thus far experienced, of dispensing justice
to those who seek justice. and the intellectual
rigour 1t demands, whilst I confinue learnming new
things every day, a most enriching and rewarding
endeavour, In many ways unparalleled 1n mv werk
histerv, at the Bank and earlier
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CHAPTER 10

CASES OF INTEREST






THE MALAYSIAN JUDICIARY
YEARBOGK 2014

CASES OF INTEREST: CIVIL

Asin previcus vears. 2016 saw our Judges delivering
important decisions which will have a significant
impact on the public and the administration of
c1vil and criminal justice 1n Malaysia,

Tenaga Nasional Bhd v. Bandar Nusajaya
Development Sdn Bhd
[2016] 8§ CL.J 163

This case i1nveolved three separate decisions
made by the State Authority in connection with
compensation pavable to a landowner under the
Electricity Bupply Act 1990 ("the Act’). Tenaga
IMasional Berhad. the appellant. had constructed
and installed electricity transmission cables over
the respondent’'s land, An enquivy was held by the
District Land Adrministrator under section 16(1) of
the Act to ascertain the amount of compensation
pavable to the respondent. The District Land
Admimestrator 1mtially assessed the compensation
at some ENMI11.4 million, The respondent however
appealed to the State Authority pursuant to section
16(2) of the Act. The State Authority deliversd its
first decision 1n February 2002 by which 1t acceded
to the appeal by the respondent and increased the
District Land Adminmstrator's award from EWM11 .4
million to over EVIZ4 million. The appellant, unhappy
with this decision., wrote to the Menteri Besar
geeking a revision of the State Authoritv's decision,
In its second decision 1n April 2008, the State
Autheority revised the compensation payvable to an
amount that was 30% more than the District Land
Admimestrator's original award of RM11 4 million,
However, in 2010 the appellant was informed that
the State Authority had issued a third decision
which set aside the second decision and declared
1ts first decision as mukiamad ifinal), The pertinent
1ssue 1n this case was: Whether the State Authority
hasz power under gection 16(2) of the Act to review
ite own decision and alter it thersafter?

"6, In the circumstances of this case, the
State Authority in determining an appeal
under s, 16(2) of the Act had acted in
a guasi-judicial jfunction. The Siale
Authority had discharged tis funciion
under section 16(2) of the Act when
it issued the First Decision. The Act
does nof give the Siafe Authority any

spectfic legal power to review ils previous
decision. The State Aufhority was in
fact juncius officio with no power to
make another or subsequent decision
on the award of compensation. In the
circumsiances, the State Authority had
committed an unlawjful act when it
issued the Second Decision.'

per Justice Zainun AlL
Judge of the Federal Court

Pendaftar Hakmilik. Pejabat Pendaftaran
Wilayah & Anor v. Poh Yang Hong
[2016] 9 CL.J 297

The respondent, Poh Yang Hong entered intoc an
agreement to purchase a piece of land held under
GRIT 232, Lot 349, Seksyven 71, Bandar Kuala Lumpur
from one INg Lai Yin, Before the execution of the
agresment. a private search pursuant to section 384
of the INational Land Code was conducted by the
respondent's solicitors on the fitle. which search
confirmed that INg was 1ts registered propristor.
Whilst the registration of transfer was pending,
the respondent came to know that the land was
in fact held under a different title 1.8 FIT 20882,
Lot 349 Bandar Huala Lumpur and was registered
in the name of one Mohamad IMor bin Mohamad,
This was confirmed from an official search at the
Land Reglstry, carried out pursuant to section 385
of the INational Land Code. The guestion hbefore
the Federal Court was: In an action for negligence
premised on the cause of action of the faillure on
the part of the Land Administrator to ensure the
particulars in the Eegster of Titles are accurate.
1s the difference between sections 384 and 385 of
the INaticnal Land Cede of any relevance?

"59, We are of the view that there can be
no difference as between a "Private
Search’ and an "Official Search’, as
provided for under the NLC. in so far
as it relates to the issue of liability
arising jrom a common law claim of
damages for the negligent act of the
second defendant in ifs maointenance
of the records of Register of Titles. It
is also noted that there is nothing in
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either section 384 or section 385 of
NLC which excludes the liability of the
second defendant from a common law
claim of the tort of negligence,"

per Justice Zulkefli Ahmad Makinudin,
Chief Judge of Malayva

Indira Gandhi A/P Mutho v.
Ketua Polis Negara
[2016] 5 CL.J 353

The appellant, Indira Gandhi AP Mutho obtained
a committal order against her converted husband,
Fathmanathan after he failed to adhere to a High
Court order to hand over their yvoungest child to
the mother. The appellant also chtained a recovery
order directing the bailiff and the police tolocate the
child and return her to the appellant. The Inspector
reneral of Police (IGP), however, refused to mandate
the execution of the warrant of committal and the
recovery order on the ground that there were two
conflicting custodial orders. One was the Swvariah
Hish Court order gving custody of the children to
the husband. The other was the Civil High Court
order which gave custody to the appellant, The
IGP tool the position thab to execute the latter
would cause him to be 1n contempt of the former.
The Federal Court excusged the IGP for not taking
any action to enforce the recovery order in view of
the recent decision of the Federal Court in Viran
Nuagapan v Deepa Subramaniam & Other Appeals
[2018] 3 CLJ BOE, [2016] 1 MLJ 585 Howsver,
the Court found that the IGP had a clear duty
under the law to execute the warrant of committal
to apprehend the husband and mandamus can
be directed to the same upon refusal for dong
g0

"33, We are of the view that Pathmanathan
must be apprehended to face justice, In
order to do so. the warrant of committal
needs to be execuied and the proper
authority to do so has to be the police,
The general duties of police officers
under the command of the IGF are
provided for under sectiorn 20(3) of the
Police Act 1967 which provides;"

"(3) Without prejudice tc the generalily
of the joregoing provisions or any other
law, it shall be the duty of a police officer
to carry out the purposes mentioned in

subseciion 3(3); and he may ifake such
lawful measures and do such lawful acts as
may be necessary in connection therewith,

including,

fa) apprehending all persons whom
he is by law authorised to
apprehend.

(f) executing sumimonses, subpoenas,
warrants, commitments and other
process lawfully issued by any
competent authority:

"534, It can be seen from the abouve that
the duties of a police officer include
the execution of warrants, This must
tnclude warrants of committal issued
resulting from a contempt proceeding.
In that light, we are of the view that
on the facts and circumstances of this
case the IGP cannot refuse to command
his officers fo execuie the warrant of
committal issued by the civil High
Court. Thus, when the IGP declared
his intention not to execute the said
warrant of commitial, an order of
mandamus can be issued against him."

per Justice Raus Sharif,
President of the Court of Appeal

Utusan Melayu (Malaysia) Bhd. v. Dato’ Sri
Di-Raja Hj Adnan Hj Yaakob
[2016] 5 CL.J 857

The Court of Appeal 1n this case ruled that public
officials could not sus the media for defamation
in their official capacity. The respondent filed a
defamation lawsult against the appellant over an
article published in 1ts weekend paper Mingsuan
Malavsia 1n INovember 2014 entitled "Hebal
Sangatkah Adnan” The respondent claimed that
the article implied that he had failed in carrving
out his duties and should net be the Menteri Eesar.
The appellant then filed an application to strike
out the respondent’'s action under the provisions of
the Rules of Court 2012, The High Court dismissed
the appellant's application on the ground that the
respondent's name was cited without his official
position as the Menteri Besar of the state of
Pahang and therefore the respondent was suing



in his personal capacity, The Court of Appsal
reversed the High Court's decision and struck out
the respondent’'s action,

The crucial 1gsue brought in this appeal was whether
the respondent lacked the locus standi in 1nitiating
and maintaining the action on the ground that
the respondent was the elected representabive and
the AMentert Besar of Fahang The Court of Appeal
in this case confirms the principle in the case of
Derbyshire County Council v, Times INeiwspapers
Lid and Others [1883] I ALL ER 101 that a
democratically elected Government and individual
members holding office in the Government and are
responsible for public administration or having
conduct of the affairs of the Government should
ke open to uninhibited public eriticism relating to
such public admimstration and affairs, Lord Keith
of Kinkel in that cass saaid:

"It 15 of the highest public importance {hat
a democratically elected governmental body,
or indeed any Governmental body. should
be open to uninhibited public criticism. The
threat of civil action jor defamation must
tnevitably have an inhibiting effect of freedom
of speech,’

However, the principle does not restrict the rights
of individuals holding public office from suing in a
defamation action in hiz personal capacity where
the individual' s reputation has been wrongfully
i ured.

Hong Leong Bank Bhd v. Ehairulnizam bin
Jamaludin

[2016] 4 ML.J 302

The primary issue 1n this case was whether the
phrase ‘'unlsss he proves to the satisfaction of the
court that he has exhausted all avenues to recover
debtes owed to him by the debtor in section 5(3)
of the Bankruptcy Act 15687 ('the Act)) requires a
judgment creditor to chtain leave of court prier to
commeneing a bankruptey action against a social
guarantor (defined as a person who provides a
guarantee (infer alia) for a hire purchase transaction
of a vehicle for personal or non-businessg use, not
for the purpose of making profit).

A banlkruptcy notice ("the BIN) was 1ssued against
the respondent., Khairulmizam in August 2011, He
wasg a guarantor under a Gruarantee Agresment for
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a Hire Purchase Agreement between Hong Lecong
Eank. the appellant and the principal debtor whe
had since been adjudged a bankrupt, The BIT was
gserved by way of substituted service 1n 2011, In
March 2012, the appellant presented the creditor's
pefifion against the respondent. The respondent
1zsusd a letter in June 2012 proposing to ssttle his
debt, It was however rejected by the appellant, In
September 2012, the respondent applied to set aside
the BIN. The Serior Assistant Remstrar allowed
the respondent's application on the ground that
the appellant failed to show that it had exhaustad
all avenues to recover the debt owed by the hirer
pursuant to section 5(3) of the Act, The appellarnt's
appeal to the judege 1n chambers was dismuesed on
the ground that the appellant had not complied
with section 5(3) of the Act before commencing the
bankruptcy proceeding against the respondent who
1s a soclal guarantor as the appellant did not apply
for leave to commence the bankruptcy procesding.
The High Court's decision was affirmed bw the
Court of Appeal

In allowing the appeal the Federal Court held that:
a reading of section 5(3) of the Act would clearly
show that there would be sufficient compliance with
the provision if'a creditor shows by way of affidavit
that the creditor has exhausted all avenues to
recover debts owed to him by the debtor. There 18
nothing to say that leave must first be obtained by
the creditor before commencing a bankruptey action
against a secial guarantor, If the Legislature had
so intended one would expect 1t to have spelt out
that reguirement in an express and clear provisgion
to that effect.

Majlis Agama Islam Wilayah Persekutuan v.
Victoria Jayaseele Martin and another appeal

[2016] 2 ML.J 309

This landmark case dezlt with the 1ssue on whether
a non-Muslim, in this case one Victoria Javaseesle
Martin, can be admitted as a peguam syarie to
represent parties 1n any proceedings before the
Svariah Court 1n Huala Lumpur, There are two
guestions raised at the Federal Court namely:
ia) Whether that part of Rule 10 of the Peguam
Svarie Rules 1893 mandating that only Muslims
can be admitted as peguam svarie 15 ultra vires the
Adrministration of Islamic Law (Federal Termtory)
LAct 1893, and (b) Whether that part of Eule 10
of the Peguam Swvarie Rules 1993 mandating that
only Muslims can be admitted as peguam svarie
is in contravention of Arvticle 8(1) and/or Article



THE MALAYSIAN JUDICIARY
YEARBOOK 2018

8(2) and/or Article & and/or Article 10(1)(c) of
the Federal Constitution and 1s as a conseguence
vold,

In respect of the first gquestion, the Federal Court
delivered a split decision by a majority of 3.2 when
1t decided that part of Rule 10 of the Peguam
Svarie Rules 1993 mandating that only Muslims
can be admtted as peguam syvarie remains valid as
1t had not gone bevond the scope of Administration
of Islamic Law (Federal Territory) Act 1292 The
term ‘any perszon hawving sufficient knowledge of
Islamic law' as found in section 59(1) 1s to be vead
harmoniously with section B53{2)(a) Administration
of Islamic Law (Federal Territory) Act 1993 which
provides powers to the Majlis Agama Islam Wilayah
Persekutuan to make rules to provide for proceduress,
gualificationg and fees for the admission of peguam
svarie 1n Wilayah Persekutuan. In a dissenting
judgment, Justice Suriyadi Halim Omar held that 1t
was never the intention of Parliament to shut the
doore to academically endowesd non-Muslims hawnng
sufficient knowledge of Islamic law to appesar in
any Syariah Court.’ On the second guestion, the
court unammoeously held that part of Rule 10 of
Peguam Evarie Rules 1293 mandahng that only
Muslimes can be admitted as peguam syvarie is not in
contraventicn of the Federal Constitution' s Article
5, Article 8(1) and Article 10(1)c).

"One of the most important criteria which
makes an upright and virtLous peguam syarie
ts for the lawyer to have '‘Agidah’| which
means belief with certainty and conuiction
in ones heart and soul in Allah and His
divine Law."

per ofustice Raws Sharif,
President of the Court of Appeal

Viran Nagapan v. Deepa Subramaniam &
Other Appeals
[2016] 3 CL.J 505

The appellant and the respondent were married in
2003 under the Law Reform (Marriage & Divorce)
Act 1276 (LRA), out of which marriage they had two
children. a girl named Shamila and a boy named
Mithran, Thelr marrage was however dissclved first
by the Svariah High Court pursuant to section 46
(2) of the Islamic Family Law (Iegeri Sembilan)
Enactment 2003 (the Enactment) and subsequently
by the Civil High Court pursuant to section 51 of the

LEA, when the appellant father converted to Islam
in 2012. In dissclving the marriage. the Syariah
High Court granted permanent custody in respect
of the couple's two children to the appellant whilst
the Civil High Court granted permanent custody
to the respondent mother, Following the High
Court order granting custody of the children to the
respondent, the appellant took NMithran away from
the respondent. On 11™ Apiml 2014, the appellant
filed a notice of appeal against the decision of the
High Court Judge in granting custody of the two
children to the respondent. The rezpondent then
applied for a recovery order in the Civil High Court
under section 52 of the Child Act 2001, The High
Court Judge granted the respondent's application
and ordersd the Inspector General of Police (IGE)
to execute the recovery order against the appellant,
The appellant also filed an appeal against the
recovery order.

The Federal Court, in allowing the appeal held
that the civil court has the exclusive jumsdiction
to grant decress of diverce of a civil marriage
under the LEA and to make all ancillary orders
thereto, It was an asbuse of process for the spouse
who had converted to Islam to file for dissclution
of the marriage and for custody of the children in
the Svariah Courts, The Federal Court alsc held
that, 1n light of the existence of the two conflicting
custodial orders. the High Court Judge should not
have entertained the application of the respondent
for the recovery order of Mithran from the appellant,
The recoverv order should not have been given
because the pertinent elements under section 52
of the Child Act 2001 had not been fulfilled,

The decisionin Subashini Rajastngan v. Saravanan
Thangathoray & Other Appeals. [2008] 2 CLJ 1 1=
confirmed 1n the words of I'Mik Hashim FCJ (as he
then was):

"“The husband could not shield himself behind
the freedom of religion clause under art. 11(1)
of the FC to avoid his antecedent obligalions
under 1976 Act on the ground that the civil
court has no jurisdiction over him, It must be
noted that both the husband and wife were
Hindus at the time of marriage. Therefore, the
status of the husband and wife at the time
of registering their marriage was of material
importance, otherwise the husband's conversion
would cause trjustice to the urnconverted
wife including the children. A non-Muslim
marriage does not automatically dissolue
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The staircase leading to the Judge's chambers at the Johor Bahru High Court.

upon one of the parties converted to Islam,
Thus. by contracting the civil marriage, the
husband and wife were bound by the 1976
Act in respect of divorce and custody of the
children of the marriage and thus. the civil
court continues to have jurisdiction over him,
notwithstanding his conversion to Islam."

Mohd Ridzwan Abdul Razak v.
Asmah Hj Mohd Nor
[2016] 6 CL.J 346

The appellant was the General Manager of the
Risk Management Department in Lembaga Tabung
Haji (‘the company) whilst the respondent held
the position of Senior Manager in the same
department, In 2009, the respondent lodged a
complaint against the appellant claiming to have
been sexually harassed by the appellant. Upon
inguiry, i_t was found that there was insufficient
evidence to warrant disciplinary action to be taken
against the appellant. The appellant claimed the

complaint was defamatory, affecting his reputation as
a Muslim and a member of the senior management

of the company, resulting in the non-renswal of his
contract, The appellant sued the respondent for
defamation. In the respondent s defence and counter-
claim, she particularised the sexual harassment

and further alleged that she had suffered smaotional
and mental stress and trauma, The High Court
dismissed the appellant's claim for defamation and
allowed the respondents cgunhe_rciaim. The Court
of Appeal dismissed the appellant's appeal. and on
the counterclaim found for the respondent on the
basis of the tort of intentionally causing nervous
shock.

The primary question before the Federal Court was
whether harassment was a valid cause of action
under Malaysian laws. On the facts. the Federal
Court found that nerveous shock had not been
proven but that the appellant was liable to the
respondent under the tort of harassment, in which

1t was not necessary to show that a claimant had

suffered nervous shoclk.

The Federal Court also held that there is no legal
requiresment for the allegations to be corrchorated
by a third party. To hold otherwise would render
the victim helpless. since most harassment would
take in private. The courts in determining a claim
for sexual harassment, will have to scrutinize all
evidence before them and arrive at a factual finding.

In making this decision. the Federal Court sent a
very strong message about sexual harassment in
the workplace:
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"Sexual harassment 1§ @ very Serious
misconduct and in whatever form it takes.
cannot be tolerated by anyone In whaiever
form it comes, U lowers the dignity and
respect of t he person who s harassed, let alone
affecting his or her menial and emoiional
wellbeing. Perpefrators who go unpunished,
will continue intimidating, humiliating and
traumatizing the vicitms thus resuliing. at
least, inan unhealthy working environment.”

per Justice Surivadi Halim Omar.
Judge of the Federal Court

Government of India v.
Petrocon India Limited

[2016] 6 CLJ 321

The Government of India (‘the appellant) and
Petrocon India Limited (‘the respondent) wers
parties to a Production Sharing Contract (PSC), 1n
respect of the development of petroleum resources
in an area in India known as the Ravva Qil and
Gas Field. There were three other parties to the
PSC. Insputes arose between the appellant and
thz respondent in respect of the PSC. Pursuant
to the terms of the PSC. the appellant 1ssued
three notices to arbitrate to the respondent. The
arbitral tribunal had, on 28" March 2003, fized a
tentative preliminary meeting of the arbitration to
be held in Kuala Lumpur in the week beginning
19% MMay 2003 but due to the outbreak of the
SARS epidemic. the arbitral tribunal shifted the
venue of its sittings to Amsterdam., On 30" June
2003, the preliminary meeting of the arbitration
was held in Amsterdam and directions in respect
of the conduct of the arbitration were given.
Subsequent hearings and proceedings were then held
in London. The appellant’s application for interim
relief was fixed for hearing on 26 September 2003
in London. By a consent order made in London. the
arbitrators recorded that the seat of the arbitration
was shifted to London. A further case management
of the arbitration was fixed 1n London. An Arbitral
Tribunal was constituted and arbitration procesdings
commenced, Upon hearing the parties, the Arbitral
Tribunal published their partial award dated
31°" March 20085,

The appellant filed an originating motien ‘encl. 1
for an order that part of the partial award dated
31% March 2005 be set aside or alternatively, an
order that the relevant part of the award be remitted
to the arbitral tribunal for reconsideration. On

27" September 2005, the appellant cbtained leave to
serve encl. 1 out of jurisdiction. On 17" June 2006,
the respondent filed an application in 'encl. 2' to
set aside 'encl, 1', leave to serve out of jurisdiction
and service of 'encl. 1. The respondent ochjected
to the jurisdiction of the High Court under ©. 69
of Rules of High Court 1980 (RHC 1980) on the
ground that the seat of the arbitration was no
longer Huala Lumpur. The High Court ruled in
favour of the respondent and held that 1t had neo
jurisdiction over the partial award because the
segat of arbitration was no longer Kuala Lumpur
as 1t had shifted to Londen. It was held that the
curial law, that is the law governing the arbitration
proceedings, would be the laws of England and
therefore any challenge to the partial award cught
to be filed before the competent courts in England.

The appellant appealed to the Court of Appeal 1n
Malaysia, Simultaneously, the appellant sought a
declaration under section 8 of the Indian Arbitration
and Conciliation Act 1998 hefore the Delhi High
Court that the seat of arbitraticon was Kuala
Lumpur ((ONMP), The respondent cohjected to the
maintainability of the action. arguing that the
Indian Courts deo not have jurisdiction. The Delha
High Court dismissed the respondent's cbjection.
The respendent then filed a Special Leave Petition
(‘SLP) to the Supreme Court of India to challenge
the Delhi High Court's order, At sbout the same
period, the respondent also filed a claim before
the Commercial Court in London to determine the
guestion of the juridical seat of arbitration,

On 6% September 2010, the Supreme Court of India
appraised the pending appeal by the appellant in
Kuala Lumpur and the action instituted by the
Respondent in London. both on the issue of the
juridical seat. Both parties agreed to stay the
prosecution of these proceedings until the disposal
of the ELP at the Supreme Court of India, The
Appellant wrote to the Court of Appeal, Malaysia
on 23 March 2011 to withheold the hearing of the
Malaysian appeal. Accordingly, the parties staved
the appeal at the Malavsian Court of Appeal
pending the outcome of the juridical seat izsue at
the Supreme Court of India,

On 11" May 2011, the Supreme Court of India
granted leave to appeal in the SLP and allowed
the Respondent's Civil Appeal INo. 4289 of 2011,
Subseguent to the Indian Supreme Court’'s decisicn.
the Respondent took steps to revive the London
proceedings by seeking a declaration that the
permanent seat of arbitration is London.



The appellant, on the other hand. brought an
anti-suit injunction against the respondent in the
Delhi High Court to restrain the respondent from
continuing with the London procesdings as the
Indian Supreme Court had confirmed that the
seat of arbifration remains to be Kuala Lumpur.
However, the Delhi High Court declared, wnter
aliz, that the juridical seat was put in issue
before the Supreme Court by the respondent and
the conclusion of the Supreme Court constituted
res judicaia between the parfies. The Delln High
Court issued the anti-suit injunction sought by the
appellant against the respondent. The respondent
then appealed to a full bench.

While the court proceedings outside Malaysia
continued, on 8% October 2012, the Malaysian Court
of Appeal affirmed the decision of the Malaysian
High Court but on different grounds. The Court
of Appeal held that Clause 34,12 of the PSC
was concerned only with “venue' and that with
the change of venue to London, English law was
the governing law. The Court of Appeal however
disagreed with the High Court on the issue of “seat”,
holding that the seat of arbitration 1s determined
bwv the governing law of the arbitration agreement.
The Court of Appeal accordingly concludad that
London 18 the juridical seat because English law
was chosen as the law of the arbitration. As a
result, the parties were put in a bind following the
Indian Supreme Court's decision and subsequent
Delhi High Court's decision which declared Huala
Lumpur as the seat of the arbitration whereas the
Malayeian Court of Appeal held that the seat had
shifted permanently to London. On 28 January
2013, by consent of both parties. the respondent's
appeal at the Delhi High Court was disposed of on
agreed termes. The respondent also withdrew the
London proceeding on 7% MMaw 2013 and agreed to
the binding decision of the Indian Supreme Court.

Dissatisfied with the decision of the Malaysian Court
of Appeal. the appellant appealed to the Federal
Court. In delivering judegment of the court, Chief
Justice Arifin Zakaria held:

"... the seat of arbitration will determine the
curtal law that will govern the arbitration
proceeding. The seat here refers to the legal
seat rather than the geographical seat. It is
a permanent or fixed seat which can only
be changed by consent of pariies fo the
arbitration and this must be distinguished
from the physical or geographical place where
the arbitration was held, In the case of place
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of arbitration it can be shified from place to
place without affecting the legal seat of the
arbitration. "

"... the word "venue' or "seat" is offen used
interchangeably in tniter national arbiirations.
In the preseni case. it was common ground
that venue of the arbitration was first moved
to Amsterdam from Kualae Lumpur due fo
the cutbreak of SARS epidemic in Kuala
Lumpur. Subseguently the hearings were
shifted to London. culminating in the consent
order of 15 11,2003, which shifted the seat of
the arbitration to London. Therefore, af the
start of the arbitration proceedings, Kuala
Lumpur was commonly accepted as the seat
of arbitration. This, couple with the filing
of the application to set aside the partial
award in the Kuala Lumpur High Court by
the appellant. go to show that the appellant
had accepied Kuala Lumpur as the seat of
arbitration, It is trite law that such a challenge
can only be made in the jurisdiction which
is the seat of arbitration.’

"Having ruled that the Delhi High Court lacks
jurisdiciion to entertain the petition by the
appellant (respondent tn the SLP), therefore
as rightly contended bv the respondent,
it was no longer necessary for the Indian
Supreme Court to delue into the issue of the
seat of arbitration. Accordingly, we hold that
whatever ruling and/or observation made by
the Indian Supreme Court on that issue 1s of
no conseguence and do not have the effect of
barring the respondent from re-agitating the
issue before the Malavsian Court It is our
respectful view that once the Indian Supreme
Court ruled in favour of the respondent in
the SLP which was strictly confined to the
issue of jurisdiction of the Delhi High Court,
then the maiter should appropriately end
there. In light of the above., we hold that any
rwling made by the Indian Supreme Court
beyvond the issue of jurisdiciion must be taken
as mere obiter dicta with no binding effect
on the parties, Hence. as rightly submitted
by learned counsel for the respondent the
observaiion of the Indian Supreme Court
at paras. 12 and 15 of its judgment could
not be pleaded as res judicaia barring the
resporident from raising the same before the
Malaysian courts. It is trite law that a decision
of a court not clothed with the necessary
jurisdiction would not give rise to res judicata,”
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CASES OF INTEREST: CRIMINAL

Dato' Seri Anwar bin Ibrahim v.
Public Prosecutor

[2016] 6 CLJ 161

The Federal Court had earlier dismissed Dato’
Seri1 Anwar bin Ibralum (DEAI)s appeal against
the decision of the Court of Appeal 1n allowing the
appeal by the Public Prosecutor against the decision
of the High Court in acquitting and discharging
him for the offence of sodomy. Aggrieved, DEAI
applied to review the said decision. By way of
moticn. DEAI applied to the Federal Court to
adduce further evidence under section 93 of the
Courts of Judicature Act 1964 ("the CJA 1984")
at the hearing of his review application. Eeliance
was placed on the inherent power of the Court
under rule 137 of the Ruleg of the Federal Court
1895 ("the RFC 19958"), The additional evidence
sought to be adduced was the statement given by
one Date’ Eamli Yusuff in one civil suit relating
to the consplracy to fabricate the evidence on the
so-called “black-eve’ incident wherein DEAI had
suffered injury in his eve as a result of being
punched by the former Inspector General of Folice.
The conduct in the sarlier case, according to DSAT,
may be used to show an intention to injure him
in his sodomy case. The Federal Court dismissed
the application, and held as follows:

"14 Weareoftheview that the procedure for
admission of additional evidence under
section 953 CJA 1964 is only applicable
specifically under the jurisdiction of the
Appellate Court by means of rehearing
but not through a reviewing process,
The use of section 93 of the CJA 1964
by the applicant is t herefore tantamount
to an abuse of the court process since
this application constiiutes an attémpt
to bring additional evidence under a
review application. '

"15. Even assuming that section 83 of the

CeJA 1964 can be invoked in regard to

an application under rule 1537 of RFC
1895 the applicant has still o meet
the next stage requirement of whether
the additional evidence sought to be
admitted satisfies the requiremeni as
provided jfor under section 93 of the
CeJA 1985 and the requirements under
the principles as set out in the case of
R v Parks [1861] 3 All ER 633 and
other decided case authorities."

per JJustice Zulkefli Ahmad Makinudin,
Chief Judge of Malayva

Gan Boon Aun v. Publiec Prosecutor

[2016] 4 MLJ 265

The appellant together with one Khiudin Mohd, an
executlve director of Transmile Group Berhad. were
charged in the Sessions Court 1n 2007, for abetting
Transmilein making a misleading statement relating
to Tranemile's revenue in the company s unaudited
consolidated results for the financial vear ended
December 2008, under section 86(b), read together
with section 122(c) of the Securities Industry Act
1983 (the Act), Both the appellant and Khiudin
were also chareged with an alternative chavge for
furnishing the same misleading statement to Bursa
Malaysia under section 122Bia)(bb) read together
with section 122(1) of the Act,

In Movember 2011, the High Court declared
section 122(1) of the Act to be unconstitutional
after the Sessionsg Court transmitted the case
to the High Court following an application by
the appellant and Khiudin for a referral cn a
constitutional guestion, On Septemhber 2015, the
Court of Appeal overturned the decision of the High
Court and held that section 122i(1) of the Act was
valid,

The guestions before the Federal Court were (a)
whether the High Court. upon a constitutional
1ssue being referred to by the subordinate court. by
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virtue of section 30 (1) of the Courts of Judicaturs
Act 1964 (the CJA), was correct in deciding on the
constitutional i1ssue and answering the guestions
referred to 1t7: (b) whether the present appeal
18 properly brought before the Federal Court? .
and () whether the High Court was correct in
making the order of acquittal and discharge of
the accused persons as stated in the grounds of
judgment,

The Federal Court in striking out the appeal held
that the High Court did not have the jurisdiction
and power to decide on constitutional 1gsuss from
which the record of procesdings has been transmitted
to the High Court by a subordinate court. It was
further held that under section 30 of the CJA,
the High Court judge had to decide whether there
wag a guestion of constitutional issue on matters
referred to it by the Sessions Court, If the High
Court found it was neceszary for a legal question to
ke determined. it was the duty of the High Court
judge to state the legal gquestion and transmit the

case to the Federal Court,

“We would lihe to state here and advise all
Sessions Court JJudges and Magistrates when
dealing with any application made by any
party under 5,50 of the CJA to properly ensure
that there is merit tnsuch application. It may
be just a frivolous application to delay the
conduct of the hearing of the trial If there is
no merit in such application the case should
proceed to a final conclusion of the frial. A
trial should be conducted on a confinuous
basis without interruption and delay. A trial
should not be by instalment. Likewise, High
Court Judges when presiding to deal with
matters brought before them under s. 30 of
the CJA should act and decide prompitly
and judiciously whether there 1s merit in
such application. If the matter referred to it
does not relate to constitutional issue to be
determined by the Federal Court, it should
be sent back to the transmilting court jfor
speedy disposal of the case.’

per Justice Zulkefli Ahmad Makinudin,
Chief Judge of Malava

Ong Teik Thai v. Public Prosecutor
[2016] 7 CLJ 1

The charge against the appellant, Ong Teik Thai
was that he together with four other perscng at
large comrmuatted the murder of cne Chol Yu K1
under section 2302 of the Penal Code read together
with section 34 of the same Code, The crucial
issue which lay at the heavt of this case was the
identification of the appellant. The esvidence in
this regard was given by three key prosscution
SFE5, P68 and EP8. who according
to the defence counsel, contradicted sach other,

witnesses 1.e.

Hence, the appellant complained that there was
no maximum evaluation of the evidence that had
been adduced by the preosecution, In allowing the
appeal and reversing the decision of both the High
Court and the Court of Appeal, the Federal Court
had this to sawv:

"21, [S]P5 did not identify the Appellant, As
for SP6 and SP8 we have demonsirated
how SP6 contradicted himself in his
own evidence and how his evidence
materially contradicted SP8's evidence
in respect of the description and thus
the identification of the Appellant, [t
ig true that the learned trial judge did
consider the discrepancy in the evidence
of SPS and SFP6 respectively regarding the
number of persons seen by them alighiing
from the car. However. there is nothing
in his judgment fo show that he had
considered the matertal contradictiions
and the
material contradictions between SPfAs
evidence and that of SP8 regarding the
description and the ideniificationof the

within SPEs ocwn evidence,

Appellant at the scene of the ojffence
let alone the wlitimate vital gquestion
whether in view of the contradictions it
was safe torely on their evidence. That
failure is a serious misdirection on the
part of the learned trial judge in his
handling of the issue of idenitfication
of the Appellant which was so crucial
to the question whet her the prosecution
had established a prima facie case
aggainst the Appellant. In our view



this misdireciion (by way of non-
direction) alone is sufficient to warrant
appellate tntervention. Additionally, in
the second part of his finding, which is
the continuation of the first part of the
finding thelearned judge said "and his
joint involvement with the others in the
attack on the deceased at the scene, the
intention of which was clearly fo cause
the death of the deceased", According
to the learned judge, this finding was
made by him after "having made the
maximum evaluation of the evidence of
SP5. 8P6 and SFP8 in their totaltiy"
What did he mean by that? What
did he mean by "his joint involuement
with the others in the atiack on the
deceased"? He did net make specific
finding as to what Appellant did or did
not do in "his joint inuolvement” In
his evidence in Court SP6 did identify
the Appellant as one the dafiackers,
However, as we demonstrated, there
were contradictions within SP6s own
evidence, and conirodictions betiween
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SPG's and SFP8s evidence which raise
serious doubt on the identification of
the Appellant as one of the attackers of
the deceased or as one of the culpable
participants of the offence, As we have
said the learned irial judge did not
direct his mind fo those coniradictiions in
considering the tssue of the identification
of the Appellant There is also nothing
to show that he had address his mind
to these contradictions in considering
what was the act done by the Appellant
in participating in the criminal act
actually commitied to make him liable
by the operation of section 34 of the
Penal Code. Indeed. there is no finding
made by him on the specific act done
by the Appellant in furtherance of the
common tntention which is crucial tn a
case stich as this where reliance is placed
on section 54 of the Penal Code, This
is another sertous misdirection made
by the learned judge. We conclude that
the learned frial judge had not made
maximum evaluation of the evidence at

Law REeports at the lhibrary of the Palacs of Justice
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the close of the prosecution’s case, which
in owr view hoad occasioned a serious
and substantial miscarriage of justice
warraniing appellate interferernce.

per Justice Ahmad Maarop.
Judge of the Federal Court

Farose bin Tamure Mohamad Khan & 3 Ors.
v. Publie Prosecutor

[2016] 9 CL.J 769

All four appellants were charged under section 302
of the Penal Code read together with section 34 of
the Code 1n respect of the death of cne Catherine
Cheng Jang Joon, 1t was argued for the appellants
that the trial judge had failed to make a specific
finding on commen 1ntention. The Court of Appeal.
according to the appsllant, was wrong to resort to
gection 60 of the Courts of Judicature Act 1984 in
scrutinizing and re-evaluating the whole svidence
to infer common 1ntention when 1t had agreed that
there was a serious error on the part of the trmal
judge for not making a specific finding on commeoen
intention of the appellants. The Federal Court. in
dismissing the appeal. held as follows:

"104. There is no dispute that, the irial judge
regretjfully did not determine the nature
of the common infeniion among the
Accused persons with sufficient clarity,
This aecording to learned counsel,
resulted in a misdirection occasioning
a miscarriage of justice. However. the
Court of Appeal had addressed the issue
by resorting to section 60 of the Courts
of Judicature Act 1964 and guidance
from the decision of the Federal Court
in PP v Azilah Bin Hadri & Anor [2015]
I ML 617 where it was held:

"165.

"We hold the view that even if the
trial judge had failed to meniion of
any evaluation of common intention in
his grounds of judgment. the Court of
Appeal. which in law reheard the case
when exercising tie appellate function.
was empowered and also duly bound
to carry oul an evaluallon exercise fo
determine whether common intention
did exist, Here the Court of Appeal
egually failed to do that An appeal
15 a continuation of proceedings by
way of rehearing and an appeal court
may subject the evidence to critical
re-examination (Ahmad Najib Bin
Aris v Public Prosecutor [2008] 2 MLJ
613 Mohamad Bin Deraman v Public
Prosecutor [2011] 3 MLJ 288)"."

In the wnstant appeal, the Court of
Appeal did carry oul an evaluaiion
exercise to determine whether commaon
intention existed among the Accused
persons, The Court of Appeal found
that there was "a unity of purpose and
there was a meeting of minds befween
the four Accused as to what was to be
done and which was carried out by the
Srd and the 4th Accused".'

"106. Weon our part, as seen from the preceding

paragraphs in this judgment, have
also underiaken the same evaluation
and found that the evidence in this case
taken as whole leads us to an irresistible
itnference that the Accused persons
must have commonly itntended fo
cause fatal injury or death to the
deceased, Thus, we find no merit on this
issue ratsed on behalf of the Accused
persons,”

per Justice Rous Sharif
FPresident of the Court of Appeal
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1; PERLIS

1.1 IN THE HIGH COURT AT EANGAR
— CIVIL

The tracking chart belew shows the registration and
disposal of cases in the High Court at Kangar for the
wear 2016, For the period from January to December

20186, the total number of civil cases registered was
186 (excluding cases for code 28, 31 and 32). The High
Court has managed to dispose of 181 cases throughout
the year 2016,

As at 31 December 2016, the total number of eivil
cases pending in the High Court at Kangar is 263
as reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KANGAR (CIVIL)
JANUARY-DECEMBER 2016
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1.2 IN THE HIGH COURT AT KANGAR
— CRIMINAL

Forcriminal cases in the year 2018, a total number of and 62 cases were disposed of, leaving a balance of 45
89 cases including appeals and trials were registered cases pending,

TRACKING CHART
IN THE HIGH COURT AT KANGAR (CRIMINAL)
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2. KEDAH

2.1 IN THE HIGH COURT AT ALOR SETAR
— CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Alor Setar for the
vear 2018, For the period from January to December

2016, the total number of civil cases registered was
2.021 (excluding cases for code 29, 31 and 22). The High
Court has managed to dispose 3,016 casess throughout
the year 20145,

As at 317 Decermnber 2018, the total number of civil
cases pending in the High Court at Alor Setar is 3236
as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT ALOR SETAR (CIVIL)
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2.2 IN THE HIGH COURT AT ALOR SETAR
— CRIMINAL

Forcriuminal cases in the year 2016, a total number of and 298 cases were disposed of, leaving a balance of
565 cases including appeals and trials were registered 301 cases pending

TRACKING CHART
IN THE HIGH COURT AT ALOR SETAR (CRIMINAL)
JANUARY-DECEMBER 2016
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3. FULAU PINANG

3.1 IN THE HIGH COURT AT GEORGETOWN
- CIVIL

The tracking chart below shows the registration and
disposal of cases 1n the High Court at Gecrgetown
for the wyear 2018, For the period from January

to December 2016, the total number of civil cases
registered was 4.586 (excluding cases for code 29, 31
and 32), The High Court has managsd to dispose of
4 558 cases throughout the vear 2018,

As at 31" December 2016, the total number of civil
cases pending in the High Court at Georgetown is
4 176 as reflected in the pending cases below,
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3.2 IN THE HIGH COURT AT GEORGETOWN
— CRIMINAL

For criminal cases in the vear 2016, a total nuniber of and 247 cases were disposed of. leaving a balance of
322 cases including appeals and trisls were registered 287 cases pending,

. TRACKING CHART
IN THE HIGH COURT AT GEORGETOWN (CRIMINAL)
JANUARY DECEMBER 2016
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4, PERAK (excludingcases forcode 29, 31 and 32). The High Court
has managed to dispose of 3.557 cases throughout the

4.1 IN THE HIGH COURT AT IPOH - CIVIL year 2018,

The tracking chart below shows the registration and  Agat 31% December 2016, the total number of civil cases
disposal of cases 1n the High Court at Ipch for the year  pending in High Court at Ipoh is 2,918 as reflected in

2018. the pending cases below.

For the peried from January to December 2016 the
total number of ci_vil cases Iegistered was 3,680

TRACKING CHART
IN THE HIGH COURT AT IPOH (CIVIL)
JANUARY-DECEMBER 2016
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4.2 IN THE HIGH COURT AT

— CRIMINAL

IPOH

For criminal cases in the year 2018, a total number of and 257 cases were disposed of. leaving a balance of
280 cases including appeals and trials were registered

130 cases pending,

TRACKING CHART
IN THE HIGH COURT AT IPOH (CRIMINAL)
JANUARY-DECEMBER 2016
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4.3 IN THE HIGH COURT AT TAIPING
- CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Taiping for the
year 2016, For the pericd from January to December
2016. the total number of civil cases registered was

508 (excluding cases for code 28, 31 and 32). The High
Court has managed to dispose of 611 cases throughout
the year 2018,

As at 31" December 2016, the total number of crvil
cases pending in the High Court at Taiping is 509 as
reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT TAIPING (CIVIL)
JANUARY-DECEMBER 2016
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4.4 IN THE HIGH COURT AT TAIPING
— CRIMINAL

Foreriminal cases in the vear 2016, atotal of number of  and 121 cases were disposed of, leaving a balance of 63
120 cases including appeals and trials were registered cases pending.

TRACKING CHART
IN THE HIGH COURT AT TAIPING (CRIMINAL)
JANUARY DECEMBER 2016
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b. KUALA LUMPUR

5.1 IN THE HIGH COURT AT EKUALA
LUMPUR - CIVIL DIVISION

Old Civil Court (OCv(C)
The tracking chart below shows the registration

and disposal of OCvC cases in the Civil Division
in the High Court at Kuala Lumpur for the year

2018, For the period from January to December
2016, the total number of civil cases registered was
10 (excluding cases for code 29, 31 and 32). The
High Court has managed to dispose of 24 cases
throughout the year 2018.

As at 31" December 2016, the total number of OCvC
cases pending in the High Court at Kuala Lumpur
18 11 as reflected in the pending cases below,

TRACKING CHART
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New Civil Court (NCv(C)

The tracking chart below shows the registration
and disposal of NCvC cases in the Civil Division
in the High Court at Kuala Lumpur for the year
2016, For the period from January to December
2016, the total number of civil cases registersd

was 5312 (excluding cases for code 29, 31 and
32). The High Court has managed to dispose of
5.028 cazes throughout the year 2018,

As at 31% December 2018, the total number of NCvC
cases pending in the High Court at Kuala Lumpur
ig 2.007 as reflected in the pending cases below,

TRACKING CHART
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KUALA LUMPUR
Family Court

The tracking chart below shows the registration
and disposal of Family Court cases in the Civil
Division in the High Court at Huala Lumpur for the
vear 2018, For the period of January to December

2016, the total civil cases registered was 2.802.
The High Court has managed to dispose of 2,645
cases throughout the yvear 20186,

As at 31" December 2016, the total number of
Family Court casss pending in the Civil Division
in the High Court at Kuala Lumpur iz 440 cases
as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (FAMILY)
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Construection Court

The tracking chart below shows the registration
and disposal of Construction Court cases in the
Civil Division in the High Court at Kuala Lumpur
for the wyear 2018, For the period of January to
December 2018, the total civil cases registered

were 384, The High Court has r_n-anaged to d__ispo'sa
of 310 cases throughout the year 2018,

As at 31°" December 20168, the total number of
construction cases pending in the Civil Division
in the High Court at Kuala Lumpur is 157 as
reflected in the pending cases below,

TRACKING CHART
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52 IN THE HIGH COURT AT KUALA
LUMPUR-APPELLATE AND SPECIAL POWERS
DIVISION

The tracking chart below shows the registration
and disposal of cases in the Appellate and Special
Powers Division in the High Court at Kuala Lumpur
for the year 2016, For the period from January to

December 20186, the total number of cases re_gistared_
were 498, The High Court has managed to dispose
of 672 cases throughout the year 2018,

As at 317 December 2016, the total number of
cases pending in the Appellate and Special Powers
Division in the High Court at Kuala Lumpur is
313 cases as reflected in the pending cases below,

TRACKING CHART
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5.3 IN THE HIGH COURT AT EKUALA For the peried from January to December 2016, the

LUMPUR - COMMERCIAL DIVISION total NCC cases registered were 2,573, The High Court
has managed to dispose of 2.560 cases throughout the
New Commercial Court (NCC) vear 2016,

The tracking chart below shows the registration and As at 31% December 2018, the total number of NCC
disposal of INCC cages in the Commercial Division in  cases pending in the High Court at Kuala Lumpur 1s
the High Court at Huala Lumpur for the vear 2018, 893 asreflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT EKUALA LUMPUR (NCC)
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Muamalat Court

The tracking chart below shows the registration and The High Court has managed to dispose of 538 cases

disposal of Muamalat cagesin the Commmercial Division  throughout the vear 2016,

in the High Court at Kuala Lumpur for the year 2016,

For the pericd from January to December 2016, the As at 31 Decemmber 2016, the total number of

total number of Muamalat cases registered was 534, Muamalat cages pendingin the I—Ilgh Court at Lumpur
is 101 as reflected in the pending cases below.

TRACKING CHART
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Intellectual Property Court

The tracking chart below shows the registration
and disposal of Intellectual Property caszes in the
Commercial Dhivision in the High Court at Kuala
Lumpur for the year 2016,

For the period from January to December 2016, the
total nurmber of Intellectual Property cases registered
was T8,

The High Cowt has managed to dispose of 100 cases
throughout the year 2016,

As at 31° December 2016, the total number of
Intsllectual Property cases p:end_i‘_ngin the Commercial
Division in the High Court at Kuala Lumpur is 52 as
reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KUALA LUMPUR (INTELLECTUAL PROPERTY)
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Admiralty Court

The tracking chart below shows the registration and
dispogal of Admiralty cases in the High Court at Kuala
Lumpur for the year 2016,

For the peried from January to December 2018, the
total Admiralty cases registered was 98 The High

Court has managed to dispose of 98 cases throughout
the yvear 2018,

As at 31 December 2016, the total number of
Admiralty cases pending in the High Cowrt at Kuala
Lumpur is £3 as reflected in the pending cases below,

TRACKING CHART
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Old Commercial Court (OCC)

The tracking chart below shows the registration and
digposal of OCC cases in the High Court at Kuala
Lumpur for the year 2016,

For the peried from January to December 2018, the
total OCC cases registered was 2. The High Court

has managed to dispose of 10 casss throughout
2018,

As at 31 December 2018, the total of OCC cases
pending in the High Court at Kuala Lumpur is 9 as
reflected in the pending cases below.

TRACKING CHART
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BANKRUPTCY DIVISION The High Court has managed to dispose of 5614
cases throughout the wvear 2018,

The tracking chart below shows the registration

and disposal of Bankruptey cases in the High Court  As at 31% December 2016, the total number of

at Huala Lumpur for the vear 2018, Bankruptey cases pending in the High Court at
Kuala Lumpur is 5,166 as reflected in the pending

For the pericd from January to December 2018, cases below.

the total Bankruptcy cases registered was 6 654.

TRACKING CHART
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54 IN THE HIGH COURT AT KUALA
LUMPUR - CRIMINAL DIVISION

The tracking chart below shows the registration

and disposal of Criminal cases in the High Court
at Huala Lumpur for the year 2016,

For the period of January to December 2016, the
total number Criminal cases registered was 801,

The High Court has managed to dispose of 687
cases throughout the wvear 2018,

As at 31% December 2018, the total number of
Criminal cases pending in the High Court at Kuala
Lumpur 1s 363 as ref_lecteﬂ in the pending cases
below,

TRACEKING CHART
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6. SELANGOR

6.1 IN THE HIGH COURT AT SHAH ALAM
- CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Shah Alam
for year the 2018. For the _period from January

to December 2016, the total number of civil cases
registered was 5.078 (excluding cases for code 29,
31 and 32), The High Court has managed to dispose
of 8,467 throughout the year 2018, '

As at 31¢ December 2018, the total _n.umber of
civil cases pending in High Court at Shah Alam
18 12.672 as reflected in the pending cases below.
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6.2 IN THE HIGH COURT AT SHAH ALAM
— CRIMINAL

For criminal cases in the year 2016 a total disposed of leaving a balance of 1,263 cases
number of 1,335 cases including appeals and pending,
trials were registered and 1,005 cases wers

TRACKING CHART
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T NEGERI SEMBILAN

7.1 IN THE HIGH COURT AT SEREMBAN
- CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Seremban
for the year 2016. For the _period from January

to December 2016, the total number of civil cases
registered was 3.542 (excluding cases for code 29.
31 and 32), The High Court has managed to dispose
of 3 182 cases throughout the vear 20186, '

As at 31 December 2016, the total number of eivil
cages pending in the High Court at Seremban 1s
‘2,980 as reflected in the pending cases below,
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7.2 IN THE HIGH COURT AT SEREMBAN
— CRIMINAL

For criminal cases in the vear 2018, a total number registered and 372 cases were disposed of, leaving
of 341 cases including appeals and trials were a balance of 134 cases pending.
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2013 2 2
2014 2 2
2015 1 4 5
2016 6|28 6|44 2 20 21 125
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8. MALACCA
8.1 IN THE HIGH COURT AT MALACCA
- CIVIL

The tracking chart beslow shows the registration
and disposal of cases in the High Court at Malacea
for the year 2018. For the period from January

to December 2016, the total number of civil cases
registered was 1.355 J‘.’excluding' cages for code 29,
31 and 32), The High Court has managed to dispose
of 1,329 cases throughout the year 20186, '

As at 31 December 20 1.6._th_e= total number of
civil cases pending in the High Court at Malacca
1s 1,264 as reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT MALACCA (CIVIL)
JANUARY-DECEMBER 2016
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PENDING CASES
IN THE HIGH COURT AT MALACCA (CIVIL)
AS AT 31%" DECEMBER 2016
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8.2 IN THE HIGH COURT AT MALACCA
— CRIMINAL

For criminal cases in the year 2016, a total number registered and 138 cases were disposed of, leaving
of 136 cages including appeals and trials were a balance of 71 cases pending.

~ TRACKING CHART
IN THE HIGH COURT AT MALACCA (CRIMINAL)
JANUARY DECEMBER 2016

100
80
80
g 70
8 a0
s 50
¢ 40
Z a4
20
11
0
Jan-16 |Feb-18 | Mar-16 | Apr-16 | May-16 | Jun-16 | Jui-16 |Aug-16 | Sep-18 | Oct-16 | Nov-16 | Dec-18] Jan-17
—— Balance LastMonth| 72 T 81 77 83 6 a7 75 66 85 a7 89 7
—— Registratian 23 13| 12 2 8 15 1 10 g 1 g 4
— D50 501 19 g 16 17 13 4 18 19 7 g 7

~ PENDING CASES |
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9. JOHOR

9.1 IN THE HIGH COURT AT JOHOR BAHRU
- CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Johor Bahru
for the year 2018. For the period from January

to December 2016, the total number of civil cases
registered was 6.616 (excluding cases for code 28.
31 and 32), The High Court has managed to dispose
of 6,541 cases throughout the year 2018, '

As at 31% December 2016, the total number of civil
cages pending in the High Court at Johor Bahru
1s 4.748 as reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT JOHOR BAHRU (CIVIL)
JANUARY-DECEMBER 2016
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'~ PENDING CASES
IN THE HIGH COURT AT JOHOR BAHRU (CIVIL)
AS AT 315" DECEMBER 2016
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9.2 INTHE HIGH COURT AT .JOHOR BAHRU
— CRIMINAL

For criminal cases in the year 2016, a total number registered and 351 cases were disposed of, leaving
of 362 cases including appeals and trials were the balance of 207 cases pending.

TRACEKING CHART
IN THE HIGH COURT AT JOHOR BAHRU (CRIMINAL)
JANUARY DECEMBER 2016
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9.3 IN THE HIGH COURT AT MUAR- CIVIL
The tracking chart below shows the registration
and disposal of cases in the High Court at Muar
for the wear 2016. For the period from January
to December 2018, the total number of civil cases
registered was 1,652 (excluding cases for code

29, 31 and 32). The High Court has managed to
dispose of 1876 civil cases throughout the wear
2018,

As at 31%F December 2018, the total number of
ci‘\!':'t_l cases pending in the High Court at Muar 1s
972 cases as reflected in the pending cases below.

TRACEKING CHART
IN THE HIGH COURT AT MUAR (CIVIL)
JANUARY DECEMBER 2016
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PENDING CASES
IN THE HIGH COURT AT MUAR (CIVIL)
AS AT 315" DECEMBER 2016
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94 IN THE HIGH COURT AT MUAR
— CRIMINAL

For critninal cases in the year 2016, a total number registered and 188 cases were disposed of leaving
of 180 cases including appeals and trials were the balance of 108 cases pending.

' TRACKING CHART
IN THE HIGH COURT AT MUAR (CRIMINAL)
JANUARY DECEMBER 2016
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10. PAHANG
10.1 IN THE HIGH COURT AT KUANTAN
- CIVIL

The tracking chart bslow shows the registration
and disposal of cases in the High Court at Kuantan
for the year 2018. For the period from January

to December 2016, the total number of civil cases
registered was 556 (excluding cases for code 29, 31
and 32). The High Court has managed to dispose
of 855 caseg throughout the year 2016, '

As at 31%* December 2016, the total number of
civil cases pending in the High Court at Kuantan
1s 1,424 as reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT KUANTAN (CIVIL)
JANUARY-DECEMBER 2016
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— Dispasal 87 B8 7T 58 42 101 &6 a 2 58 83 2

PENDING CASES
IN THE HIGH COURT AT KUANTAN (CIVIL)
AS AT 31°" DECEMBER 2016
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10.2 IN THE HIGH COURT AT KUANTAN
— CRIMINAL

For critninal cases in the year 2016, a total number registered and 112 cases were disposed of leaving
of 106 cases including appeals and trials were a balance of 1038 cases pending.

TRACKING CHART
IN THE HIGH COURT AT KUANTAN (CRIMINAL)
AS AT JANUARY DECEMBER 2016
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10.3 IN THE HIGH COURT AT TEMERLOH
- CIVIL

The tracking chart below shows the registration and
disposal of cases in the High Court at Temerlch
for the year 2016, For the period from January
to December 2018, the total number of civil cases

registered was 634 (excluding cases for code 29, 31
and 32). The High Court has managed to dispose
of 611 cases throughout the vear 2016,

As at 31° December 2016, the total number of civil
cases pending in the=H‘igh- Court at Temerloh 1s
1.101 as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT TEMERLOH (CIVIL)
AS AT JANUARY DECEMBER 2016
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PENDING CASES
IN THE HIGH COURT AT TEMERLOH (CIVIL)
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10.4 IN THE HIGH COURT AT TEMERLOH
— CRIMINAL

For critninal cases in the year 2016, a total number registered and 130 cases had heen disposed of.
of 157 cases including appeals and trials were leaving a balance of 75 cases pending.

TRACKING CHART
IN THE HIGH COURT AT TEMERLOH (CRIMINAL)
AS AT JANUARY-DECEMBER 2016
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11. TERENGGANU

11.1 IN THE HIGH COURT AT KUALA
TERENGGANU - CIVIL

The tracking chart bslow shows the registration
and disposal of cases in the High Court at Kuala
Terengganu for the vear 2018, For the period-- from

January to December 2018, the total number of
civil cases registered was 795 (excluding cases for
code 29, 31 and 32), The High Court has managed
to dispose of 787 cases throughout the vear 2016,

As at 31%* December 2016, the total number of
civil cases pending in the High Court at Kuala
Terengganu is 939 as reflected in the pending
cases below,

TRACKING CHART
IN THE HIGH COURT AT KUALA TERENGGANU (CIVIL)
JANUARY-DECEMBER 2016
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11.2 IN THE HIGH COURT AT KUALA
TERENGGANU - CRIMINAL

For criminal cases in the vear 2018, a total number registered and 119 cases were disposed of leaving
of 195 cases including appeals and trials were the balance of 187 cases pending.

TRACKING CHART |
IN THE HIGH COURT AT KUALA TERENGGANU (CRIMINAL)
JANUARY-DECEMBER 2016
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12. KELANTAN For the period from January to December 2016,
the total number of civil cases registered was

12.1 INTHE HIGH COURT AT KOTABHARU 1.013 (excluding cases for code 29, 31 and 32). The

- CIVIL High Court has managed to dispose of 1,048 cases
throughout the year 2016

The tracking chart below shows the registration

and disposal of cases in the High Court at Kota As at 31% December 2016, the total number of civil

Bharu for the year 2016, cases pending in the High Court at Kota Bharu
iz 1.514 as reflected in the pending cases below,

TRACKING CHART
IN THE HIGH COURT AT KOTA BHARU (CIVIL)
JANUARY-DECEMBER 2016
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12.2 INTHE HIGH COURT AT KOTA BHARU
— CRIMINAL

For criminal cases in the year 2016, a total number registered and 162 cases were disposed of, leaving
of 207 cages including appeals and trials were a balance of 123 cases pending.

TRACKING CHART
IN THE HIGH COURT AT KOTA BHARU (CRIMINAL)
JANUARY-DECEMBER 2016
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13. THE SESSIONS COURT IN PENINSULAR
MATAYSIA

13.1 SESSIONS COURT-CIVIL

The tracking chart below shows the registration and

disposal of cases in the Sessions Courtin Perinsular
Malavsia for the year 2018, For the peried frem

January to December 2016, the total number of
civil cases registered was 40835 (excluding cases
for code 56), The Sessions Court has managed to
dispose of 42,855 cases throughout the year 2018,

As at 31% December 2018, the total number of civil cases
pending in the Sessione Court in Feninsular Malavsia
is 13,264 cases as reflected in the pendingcases below.

TRACKING CHART
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CIVIL)
JANUARY-DECEMBER 2016
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IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CIVIL)
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13.2 SESSIONS COURT - CRIMINAL

For criminal cases in the year 2016, a total of cases for Code 54 and 85) and 35 446 criminal
38,740 criminal cases were registered (excluding casss were disposed of leaving a balance of 8588
cases pending.

TRACKING CHART
IN THE SESSIONS COURT IN PENINSULAR MALAYSIA (CRIMINAL)
JANUARY-DECEMBER 2016
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AS AT 315" DECEMBER 2016
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14. MAGISTRATES' COURT IN PENINSULAR
MALAYSIA

14.1 MAGISTRATES' COURT - CIVIL

The tracking chart below shows the veglistration
and disposal of cases 1n the Magmstrates' Court
in Peninsular Malawvsia for the wyear 2016. For
the period from January to December 2016 the

total number of civil cases re_g:i_stere'd was 269,660
(excluding cases for code 76). The Magistrates
Court has managed to dispose of 277 350 cases
throughout the vear 2018

As at 31%F December 2018, the total number of
civil cases pending in the Magstrates' Court in
Peminsular Malavsia 1s 44,205 as reflected in the
pending cases below,

TRACKING CHART
IN THE MAGISTRATES' COURT IN PENINSULAR MALAYSIA (CIVIL)
JANUARY-DECEMBER 2016
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14.2 MAGISTRATES' COURT - CRIMINAL

For criminal cases in the year 2016, a total of cases for code 86, 87, 88 and B2) and 184,780 cases
187,329 criminal cases were registered (excluding Wwere disposed of. leaving a balance of 393580
cases pending,

TRACKING CHART
IN THE MAGISTRATES' COURT IN PENINSULAR MALAYSIA (CRIMINAL)
JANUARY-DECEMBER 2016
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PENDING CASES
IN THE MAGISTRATES' COURT IN PENINSULAR MALAYSIA (CRIMINAL)
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1; SABAH

1.1 IN THE HIGH COURT AT SABAH - CIVIL
The tracking chart below shows the registration
and disposal of cases in the High Court at Sabah
for the wear 2018. For the pericd from January
to Decemhber 2016, the total number of civil cases

registered was 3.304 (excluding cases for code
28, 31 and 32). The High Court has managed
to dispose of 2,712 cases throughout the year
2018,

Ag at 31° December 2016, the total number of civil
cases pending in the High Court at Sabah is 3,483
as reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT SABAH (CIVIL)
JANUARY-DECEMBER 2016
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1.2 IN THE HIGH COURT AT SABAH
CRIMINAL

For critninal cases in the year 2016, a total number 464 registered and 483 cases were disposed of.
of criminal cases including appeals and trials were leaving a balance of 178 cases pending.

TRACKING CHART
IN THE HIGH COURT AT SABAH (CRIMINAL)
JANUARY-DECEMBER 2016
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2. SARAWAK

21 IN THE HIGH COURT AT SARAWAK
- CIVIL

The tracking chart bslow shows the registration
and disposal of cases in the High Court at SBarawak
for the year 2018. For the period from January

to December 2016, the total number of civil cases
registered was 3.714 J‘.’excluding' cages for code 29,
31 and 32), The High Court has managed to dispose
of 3,663 cases throughout the year 20186, '

Ag at 31 December 2016, the total _n.um_ber of
civil cases pending in the High Court at Sarawal
1s 1,714 as reflected in the pending cases below.

TRACKING CHART
IN THE HIGH COURT AT SARAWAK (CIVIL)
JANUARY-DECEMBER 2016
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2.2 IN THE HIGH COURT AT SARAWAK
— CRIMINAL

For criminal cases in the vear 2016, a total number registered and 486 cases were disposed of leaving
of 482 cages including appeals and trials were a balance of 158 cases pending.

TRACKING CHART
IN THE HIGH COURT AT SARAWAK (CRIMINAL)
JANUARY DECEMBER 2016
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3. THE SESSIONS COURT IN SABAH AND
SARAWARK

3.1 SESSIONS COURT - CIVIL

The tracking chart below shows the registration and
disposal of cases 1in the Bessions Court in Sabah
and Savawalk for the vear 2016, For the period

from January to December 2018, the total number
of civil cases registered was 3.964 (excluding cases
for code 56), The Sessions Court has managed to
dispose of 3,838 cases throughout the vear 2018,

As at 31 December 2016, the total number of civil
cases pendingin Sessions Court in Sabah and Sarawak
15 1,505 casss asreflected in the pendingcases below,

TRACKING CHART
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CIVIL)
JANUARY-DECEMBER 2016
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3.2 SESSIONS COURT - CRIMINAL cages for code 64 and 65) and 10,874 criminal
cases were disposed of leaving a balance of 1.052

For criminal cases in the year 2016, a total of cases pending.

11,115 eriminal cases were registered (excluding

TRACEKING CHART
IN THE SESSIONS COURT IN SABAH AND SARAWAK (CRIMINAL)
JANUARY-DECEMBER 2016
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4. MAGISTRATES' COURT IN SABAH AND
SARAWAK

4.1 MAGISTRATES' COURT - CIVIL

The tracking chart below shows the registration and
disposal of cases in the Magistrates' Court in Sabah

and Sarawalk for the yvear 2018, For the period from
January to December 2016 the total number of civil

cases reglstered was 25,0582 (excluding cases for
code 78). The Magistrates' Court has managed to
dispose of 25,682 cases throughout the vear 2018,

Ag At 31% December 2013, the total number of civil
cases pending in the Magstrates' Court in Sabah
and Sarawal is 6.458 as reflected in the pending
cases below,

TRACKING CHART
IN THE MAGISTRATES' COURT IN SABAH AND SARAWAK (CIVIL)
JANUARY-DECEMBER 2016
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4.2 MAGISTRATES' COURT - CRIMINAL cases for code 86, 87, 88 and 89) and 20,657 cases
were disposed of. leaving a balance of 17,213 cases

For criminal cases in the year 2016, a total of pending.

20,483 criminal cases were registered (excluding

TRACKING CHART
IN THE MAGISTRATES' COURT IN SABAH AND SARAWAK (CRIMINAL)
JANUARY-DECEMBER 2016
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